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ConstittUtan — Legislative  Control  of  Municipalities —  Water 
Works. 

Political  Code,  f  4B00,  suMiTlsioD  M,  proTldlng  that  do  municipality  having  a  water  sup- 
ply furnished  bv  prlyaie  persons  shall  erect  any  water  plant  to  he  operated  by  itself, 
but,  if  It  desires  to  acquire  such  a  plant,  ^hall  purchase  or  condemn  i  hat  owned  by 
sueh  private  persons,  is  In  conflict  with  Constitution  art.  12, 1 4,  prohibiting  the  legis- 
lative assembly  from  levying  taxes  for  municipal  purposes. 
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As  applied  to  municipalities  baying  contracts  wltli  private  persons  for  water  supply  at 
the  enactment  of  tbe  statute,  it  also  yiolates  Constitution  art.  16,  S  13,  forbidding  the 
legislative  assembly  to  impose  on  the  people  of  any  municipality  a  new  liability  in 
respect  to  past  transactions  or  considerations. 

Appeal  from  IHstrict  Courts  Lewis  a/nd  Clarke  county. 
Henry  N.  Blake^  Judge, 

Suit  by  injunction  by  the  Helena  Consolidated  Water  com- 
pany against  William  D.  Steele,  mayor,  and  others,  clerk  and 
council  of  the  city  of  Helena.  From  a  restraining  order, 
defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a   suit  by  injunction..   It  appears  from  the  record 
♦that  on  the  29th  day  of   July,  1895,  an  election  was  held  in 
the  city  of  Helena  by  which  the  legal    voters  of  said  city  de- 
cided that  the  city  might  extend  the  limit  of   its  indebtedness 
for  the  purpose  of  securing  a  water  supply  under  the  author- 
ity of  section  6,  art.  13,  of   the  constitution  of   the  state,  and 
the  laws  passed  in  pursuance  of   such  constitutional  provision. 
At  a  meeting  of  the  city  council  of  said  city,  after  it  had  been 
determined  by  said  election  that  the  city  might  extend  its  in- 
debtedness for  the  purpose  aforesaid,  the  city   council,    by 
resolution,  directed  the  city  clerk   to   advertise  for  bids  for  a 
supply  of  water  to  be  furnished  to,  owned   and  controlled  by, 
said  city  in  accordance  with  plans  and  specifications  which  had 
theretofore  been  adopted  by  said  city  council.     Thereafter  the 
plaintiff  water  company  commenced  this  suit  to  restrain  the 
city  from  receiving  bids  for  said   purpose  ;  the  plaintiff   con- 
tending in  its  complaint  that  it  had  established  and  was  main- 
taining a  water  system  in  said  city,  and  that  by  means  of   its 
said  system  the  city  had  been  for  a  long  time  furnished,  and 
was  then  being  furnished,  with  an  ample  supply  of   pure  and 
wholesome  water,   and  that  under  the  provisions  of  subdi- 
vision 64  of  section  4800  of  the  Political  Code  of  the  state  the 
city  was  compelled  by  ordinance  to  purchase  the  water  sys- 
tem of  plaintiff,  and  had  no  authority  to  advertise  for  bids  or 
to  enter  into  any  contract  with  any  other  person  or  persons, 
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corporation  or  corporations,  for  a  system  of  water  supply  for 
the  inhabitants  of  said  city. 

The  defendants  answered,  and,  among  other  things,  deny 
that  the  city  is  prohibited  from  purchasing  or  supplying  itself 
with  another  water  system  for  the  use  of  the  city  and  its  in- 
habitants by  the  provisions  of  the  law  above  referred  to  or  by 
any  other  law. 

On  a  hearing  the  court  issued  its  order  restraining  the  de- 
fendants from  advertising  for  bids  for  a  water  plant  to  be  owned 
and  operated  by  the  city  of  Helena,  in  accordance  with  the 
prayer  in  the  complaint.  From  this  order  the  appeal  is 
prosecuted. 

J/.    Bullard^    II.    G.    dh    S.    II    Mclntire,  and   Toole   c6 
Wallace,  for  Appellants. 

/?.  /^.  Carpenter  and  Clayherg^  Corhett  dk  Gunn,  for  Re- 
spondents. 

Pemberton,  C.  J. — There  are  a  number  of  errors  assigned 
in  this  record.  The  action  of  the  court  in  striking  out  parts 
of  appellants'  answer  is  complained  of.  It  is  contended  that 
the  law  referred  to  in  the  statement  was  not  enacted  in  ac- 
cordance with  the  requirements  of  the  constitution.  But  we 
agree  with  the  counsel  for  respondent  that  the  only  question 
presented  for  our  determination  is  as  to  the  constitutionality 
of  the  last  two  provisos  of  subdivision  64  of  section  4800  of 
the  Political  Code.  We  shall  not,  therefore,  discuss  any  minor 
matters  involved,  but  proceed  to  an  investigation  of  the  real 
issue  presented. 

The  two  provisos  involved  constitute  part  of  the  law  in  re- 
lation to  th3  legislative  powers  of  incorporated  cities  and 
towns  in  this  state.     They  read  as  follows  : 

'  Provided,  that  whenever  a  franchise  has  been  granted  to, 
or  a  contract  made  with,  any  person  or  persons,  corporation 
or  corporations,  and  such  person  or  persons,  corporation  or 
corporations,  in  pursuance  thereof  and  in  good  faith,  have  es- 
tablished and  maintained  a  system   of  water  supply,  the  city 
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or  town  granting  such  franchise,  or  entering  into  such  con- 
tract, before  taking  any  action  for  the  procurement  of  a  water 
supply  to  be  owned  or  controlled  by  such  city  or  town,  shall, 
by  the  passage  of  an  ordinance,  give  notice  to  such  person  or 
persons,  corporation  pr  corporations,  that  it  desires  to  pur- 
chase the  plant  and  franchise  of  such  person  or  persons,  cor- 
poration or  corporations,  it  shall  have  the  right  to  so  purchase 
the  said  plant  upon  such  terms  as  the  parties  may  agree  ;  in  case 
they  cannot  agree  then  the  said  city  or  town  may  proceed  to 
acquire  the  same  under  the  laws  relating  to  the  taking  of  pri- 
vate property  for  public  use." 

'^Provided,  that  no  city  or  town  having  a  water  supply 
furnished  by  private  parties,  under  a  contract  or  franchise 
entered  into,  or  granted  by  the  city  or  town,  shall  proceed  to 
the  erection  or  construction  of  a  water  plant  to  be  operated 
by  it,  but  in  case  the  city  or  town  shall  desire  to  own  and 
operate  its  water  supply  it  shall  acquire  the  plant  already  in 
operation  therein  as  herein  provided." 

Has  the  legislature,  by  this  enactment,  undertaken  to  im- 
pose upon  the  city  of  Helena  and  its  inhabitants  an  obligation 
unauthorized  by  the  constitution,  without  the  consent  and 
against  the  will  of  the  city  council  and  the  legally  constituted 
authorities  of  the  city  ? 

By  the  first  of  these  two  provisos  it  became  the  duty  of  the 
city,  before  taking  action  to  procure  a  water  supply  to  be 
owned  or  controlled  by  the  city,  to  pass  an  ordinance  notify- 
ing the  plaintiff,  the  owner  of  the  water  supply  system  then 
in  operation,  that  it  desires  to  purchase  the  plant  and  franchise 
of  the  plaintiff  upon  such  terms  as  might  be  agreed  upon,  and 
in  case  of  disagreement  the  city  would  proceed  to  acquire  the 
plant  of  plaintiff  by  condemnation  proceedings.  The  second 
proviso  makes  it  absolutely  incumbent  upon  the  city,  and  all 
cities  similarly  situated,  to  purchase  whatever  water  plant  or 
system  is  in  operation  and  owned  by  any  person  or  corpora- 
tion under  contract  entered  into  with  or  franchise  granted  by 
the  city  or  town,  at  the  time  such  city  or  town  decides  to  pro- 
cure, own,  or  control  a  water  system  of  its  own.     If  any  city 
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or  town  desires  to  own  its  own  water  plant  or  system,  this  law 
requires  it  to  purchase  whatever  water  plant  or  system  is 
owned  or  controlled  by  any  person  or  corpjration  under  any 
contract  or  franchise  entered  into  with  or  granted  by  said  city 
or  tjwn.  The  law  compels  the  city  or  town  to  purchase,  in 
one  of  the  ways  specified,  whatever  plant  or  system  that  is  so 
owned  or  controlled  in  said  city  or  town  by  any  person  or  cor- 
poration under  any  contract  entered  into  with  or  Iranchihe 
granted  by  said  city  or  town.  The  city  or  town  has  no  d  s- 
cr^tion  in  the  matter.  The  requirements  of  the  statute  are 
compulsory.  To  purchase  such  plant  or  system  necessarily 
requires  the  city  or  town  to  incur  an  indebtedness.  When  an 
indebtedness  is  incurred  by  a  city  or  town,  it  necessarily  re- 
quires the  assessment  of  taxes  upon  the  property  of  the  in- 
habitants, and  the  collection  thereof,  to  meet  and  discharge 
such  indebtedness.  Is  such  indebtedness  or  obligation  such  a 
one  as  the  state  has  the  right  to  impose  upon  a  city  or  town, 
or  compel  a  city  or  town  to  assume  without  its  consent  ?  A 
city  or  town  is  bound  to  do  and  perform,  and  may  be  com- 
pelled to  perform,  certain  public  duties.  But  there  are  cer- 
tain local  and  private  obligations  and  offices  which  a  city  or 
town  may  or  aiay  not  perform,  and  which  they  cannot  be 
compelled  by  the  state  to  perform. 

D  scussing  and  distinguishing  the  questions  here  involved, 
Judge  Cooley,  in  People  v.  Common  Council  of  Detroit^  28 
Mich.  228,  15  Am.  Rep.  206,   says  : 

'In  People  v.  Uurlbut,  24  Mich.  44,  9  Am.  Rep. 
103,  we  considered  at  some  length  the  proposition 
which  asserts  the  amplitude  of  legislative  control  over 
municipal  corporations,  and  we  there  conceded  that, 
when  confined,  as  it  should  be,  to  such  corporations  as 
agenpies  of  the  state  in  its  government,  the  proposi- 
tion is  entirely  sound.  In  all  matters  of  general  concern  there 
is  no  local  right  to  act  independently  of  the  state  ;  and  the 
local  authorities  cannot  be  permitted  to  determine  for  them- 
selves whether  they  will  contribute  through  taxation  to  the 
support  of  the  state  government,  or  assist  when  called  upon 
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to  suppress  insurrection,  or  aid  in  the  enforcement  of  the 
police  laws.  Upon  all  such  bubjects  the  state  may  exercise 
compulsory  authority,  and  may  enforce  the  performance  of 
local  duties,  either  by  employing  local  officers  for  the  purpose, 
or  through  agents  or  officers  of  its  own  appointment.  The 
same  doctrine  was  declared  in  People  v.  Mahaney^  13  Mich. 
481,  and  in  Bay  City  v.  State  Treamirer^  23  Mich.  503.  It 
was  also  recognized  in  the  statement  tbat  in  the  levy  of  taxes 
for  purpose  of  general  concern  the  municipal  bodies  cannot 
demand  a  right  to  be  consulted,  and  their  consent  is  iuiifia- 
terial.  And  we  concur  fully  in  the  views  which  have  been 
expressed  by  other  courts  in  the  cases  to  which  our  attention 
was  called  on  the  argument  that,  as  regards  duties  which  the 
people  in  the  several  localities  owe  to  the  commonwealth  at 
large,  they  cannot  be  allowed  a  discretionary  authority  to 
perform  them  or  nqt,  as  they  may  choose.  Such  an  authority 
would  be  wholly  inconsistent  with  anything  like  regular  or 
uniform  government  in  the  state. 

But  we  also  endeavored  to  show  in  People  v.  llurlbut  that, 
though  municipal  authorities  are  made  use  of  in  state  govern- 
ment, and  as  such  are  under  complete  state  control,  they  are 
not  created  exclusively  for  that  purpose,  but  have  other  o  - 
jects  and  purposes  peculiarly  local,  and  in  which  the  state  at 
large,  except  in  conferring  the  power  and  regulating  its  ex- 
ercise, is  legally  no  more  concerned  than  it  is  in  the  individual 
and  private  concerns  of  its  several  citizens.  *  *  *  We 
also  referred  in  People  v.  Ilurlbxit  to  several  decisions  in  the 
federal  supreme  court  and  elsewhere,  to  show  that  municipal 
corporations  considered  as  communities  endowed  with  peculiar 
functions  for  the  benefit  of  their  own  citizens,  have  always 
been  recognized  as  possessing  powers  and  capacities,  and  as 
being  entitled  to  exemptions,  distinct  from  those  which  .they 
possess  or  can  claim  as  conveniences  in  state  government.  If 
the  authorities  are  examined,  it  will  be  found  that  these 
powers  and  capacities,  and  the  interests  which  are  acquired 
under  them  are  usually  spoken  of  as  private  in  contradis- 
tinction to  those  in  which  the  state   is  concerned,  and  which 
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are  called  public,  thus  putting  these  corporations,  as  regards 
all  such  powers,  capacities,  and  interests,  substantially  on  the 
footing  of  private  corporations.  This  distinction  is  very 
carefully  drawn  in  Bailey  v.  Neiv  York,  3  Hill,  531,  which 
concerned  the  New  York  waterworks,  and  also  in  Small  v. 
Iithabitants  of  Danville^  51  Me.  359,  Philadelphia  v.  Fox^ 
64  Pa.  St.  180,  and  Western  College  of  Homeopathic  Medi- 
cine V.  City  of  Cleveland,  12  Ohio  St.  375.  It  is  well  stated 
by  Lewis,  C.  J. ,  in  Western  Sav.  Fund  Soc.  v.  Philadelphia, 
31  Pa.  St.  183,  in  speaking  of  a  municipal  corporation  as  the 
owner  of  gas  works.  'The  supply  of  gat^light, '  he  says,  'is 
no  more  a  duty  of  sovereignty  than  the  supply  of  water. 
Both  these  objects  may  be  accomplished  through  the  agency 
of  individuals  or  private  corporations,  and  in  very  many  in- 
stances they  are  accomplish^  by  these  means.  If  this  power 
is  granted  to  a  borough  or  a  city,  it  is  a  special  private  fran- 
chise, made  as  well  for  the  private  emolument  and  advantage 
of  the  city  as  for  the  public  good.  The  whole  investment  is 
the  private  property  of  the  city  ;  as  much  so  as  the  houses  and 
lands  belonging  to  it.'  '^ 

Upon  the  same  question  Chief  Justice  Breese,  in  People  v. 
Mayor^  etc.j  of  Chicago,  51  111.  17 — a  case  involving  the 
question  as  to  whether  the  city  of  Chicago  could  be  compelled 
without  its  consent  to  assume  a  local  indebtedness — said  : 

<'If  the  principle  be  admitted  thac  the  legislature  can,  unin- 
vited, of  their  mere  will,  impose  such  a  burden  as  this  upon 
the  city  of  Chicago,  then  one  much  heavier  and  onerous 
can  be  imposed  ;  in  short,  no  limit  can  be  assigned  to  legisla- 
tive power  in  this  regard.  If  this  power  is  possessed,  then  it 
must  be  conceded  that  the  proj>erty  of  every  citizen  within  it 
is  held  at  the  will  and  pleasure  of  the  legislature.  Can  it  be 
that  the  general  assembly  of  the  state,  just  and  honest  as  its 
members  may  be,  is  the  depositary  of  the  rights  of  properly 
of  the  citizens  ?  Would  there  be  any  suflScient  security  for 
property  if  such  a  power  was  conceded  ?  No  well-regulated 
mind  can  entertain  the  idea  that  it  is  within  the  constitutional 
competency  of  the  legislature  to  subject  the  earnings  of  any 
portion  of  our  people  to  the  hazards  of  such  legislation.'' 
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We  fail  to.  perceive  any  real  difference,  in  principle,  in 
forcing  this  burden  upon  the  city,  and  imposing  a  like  burden, 
by  the  direct  action  of  the  legislature,  upon  individual  prop- 
erty owners  within  it,  for  in  both  cases  the  debt  at  maturity 
must  be  paid  by  such  holders,  while  the  accruing  interest  is  a 
constant  drain  upon  their  resources. 

''No  case  amid  the  multitude  wtich  have  been  cited  by  the 
relators  goes  to  the  extent  of  this,  and,  with  our  understand- 
ing of  the  constitution,  no  warrant  is  found  there  for  such 
legislation.  Rather  than  attempt  to  compel  submission  to 
such  a  law,  surely,  the  alternative  should  be  presented  to  the 
city,  to  be  deprived  of  its  corporate  franchises,  for  cases,  if 
such  legislation  is  sanctioned,  may  arise  where  a  city  would 
prefer  such  deprivation  in  preference  to  incurring  a  debt 
which  might  prove  greatly  detrimental  to  their  prosperity,  or 
whoUv  ruinous.'' 

Judge  Breese  was  discussing  the  power  of  the  legislature  to 
impose  these  local  burdens  or  debts  upon  cities  or  towns  un- 
der the  constitution  of  Illinois,  and  concludes  that  the  legis- 
lature has  no  such  power. 

Section  5,  art.  9,  of  the  Illinois  constitution,  under  which 
the  decision  referred  to  was  rendered,  gave  the  power  to  cities 
and  towns  to  assess  and  collect  taxes  for  corporate  purposes. 

The  provision  of  our  constitution  upon  the  subject  is  as  fol- 
lows :  *'The  legislative  assembly  shall  not  levy  taxes  upon 
the  inhabitants  or  property  in  any  county,  city,  town,  or 
municipal  corporation  for  county,  town  or  municipal  pur- 
poses,, but  it  may  by  law  vest  in  the  corporate  authorities 
thereof  powers  to  assess  and  collect  taxes  for  such  purposes." 
Const,  art.  12,  §  4. 

It  will  be  seen  that  our  constitutional  provision  is  much 
stronger,  and  goes  much  further  in  favor  of  the  powers  of 
cities  and  towns  to  assess  and  collect  municipal  taxes,  than 
does  the  Illinois  constitution.  Our  constitution  says  the  legis- 
lature shall  not  levy  taxes  upon  the  inhabitants  or  property  in 
any  city  or  town  for  municipal  purposes.  It  cannot  be  dis- 
puted that  the  indebtedness  sought  to*  be  imposed  upon  the 
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cities  and  towns  by  the  legislation  under  discussion,  without 
their  consent,  is  for  local  municipal  purposes.  Nor  can  it  be 
disputed  that  to  compel  the  city  of  Helena,  and  other  cities 
and  towns,  to  zissume  i!'uch  indebtedness  against  its  will  by  this 
legislation,  also  compels  the  assessment  and  collection  of  taxes 
by  the  city  against  its  will  for  the  purpose  of  paying  this 
compulsory  indebtedness. 

Speaking  of  such  legislation.  Judge  Cooley,  in  Ptople  v. 
Coinmon  Council  of  Detroit,  supra^  says:  *'The  constitu- 
tional principle  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law  applies  to  artiticial  persons  as  well 
as  natural,  and  to  municipal  corporations  in  their  private 
capacity,  as  well  as  to  corporations  for  manufacturing  and 
commercial  purposes.  And  when  a  local  convenience  or  need 
is  to  be  supplied  in  which  the  peop.e  of  the  state  at  large  or 
any  portion  thereof  outside  the  city  limits,  are  not  concerned, 
the  state  can  no  more,  by  process  of  taxation,  take  from  the 
individual  citizens  the  money  to  purchase  it,  than  they  could, 
if  it  had  been  procured,  appropriate  it  lo  state  use.  To  this 
extent  the  corporate  right  appears  to  us  to  be  a  clear  and  un- 
doubted exception  to  the  general  power  of  control  which  is 
vested  in  the  state. 

'* Whoever  insists  upon  the  right  of  the  state  to  interfere  and 
control  by  compulsory  legislation  the  action  of  the  local  con- 
stituency in  matters  exclusively  of  local  concern  should  be 
pre|>ared  to  defend  a  like  interference  in  the  action  of  private 
corporations  and  of  natural  persons.  It  is  as  easy  to  justify, 
on  principle,  a  law  which  permits  the  rest  of  the  community 
to  dictate  to  an  individual  what  he  shall  eat,  and  what  he  shall 
drink,  and  what  he  shall  wear,  as  to  show  any  constitutional 
ba-^is  for  one  under  which  the  people  of  other  parts  of  the 
state,  through  their  representatives  dictate  to  the  city  of  De- 
troit what  fountains  shall  be  erected  at  its  expense  for  the  use 
of  its  citizens,  or  at  what  cost  it  shall  purchase,  and  how  it 
shall  improve  and  embellish,  a  park  or  boulevard  for  the 
recreation  and  enjoyment  of  its  citizens.  The  one  law  would 
rest  upon  the  same  fallacy  as  the  other,  and  the  reason  for  op- 
posing and  contesting  it  would  be  the  same  in  each  case." 


10  H.  C.  W.  Co.  V.  Steele.  [June  T. '97 

• 

Upon  this  subject  Chief  Justice  Breese,  in  People y.  Mat/or, 
etc.^  of  Chicago^  supra^  says  :  *'So  sensibly  impressed  were 
the  franiers  of  our  constitution  of  the  liability  of  legislative 
bodies  to  incur  debts,  sometimes  for  objects  not  entirely 
praiseworthy  or  useful,  and  the  hazards  losses,  and  disturb- 
ances to  which  they  lead,  that  they  interposed  the  power  of 
the  people  at  the  very  threshold  to  prevent  this  danger,  to 
tie  up  the  hands  of  the  legislature  on  this  subject,  to  div.*.st  it 
of  a  power  which  dear-bought  expsrience  has  satisfied  the 
people  should  not  be  left  unrestrained. 

''The  burden  imposed  by  this  law  upon  a  fractional  part  of 
this  state  is  tenfold  heavier  than  the  legislature  can  impose 
upon  the  people  of  the  whole  state,  without  their  previous 
consent,  manifested  by  a  vote  at  a  general  election.  In  view 
of  this  wise  and  salutary  provision  of  theconstitution,  can  it 
be  seriously  contended  that  the  legislature  can.  exercise  the 
assumed  power  to  force  one  and  all  the  municipalities  of  the 
state  to  incur  debts  amounting  to  millions  of  dollars  by  one 
da  h  of  the  legislative  pen,  for  corporate  purposes,  when,  to 
meet  the  most  urgent  demands  of  the  public,  and  provide  for 
the  general  welfare,  they  cannot  create  a  debt  against  the 
state  exceeding  the  sum  of  $50,000?  The  proposition  is  so 
inconsistent  with  the  spirit  and  plain  intention  of  this  pro- 
vision that  it  can  receive  no  favor  in  this  court. 

*'How  can  we  hold,  in  view  of  the  protection  this  clause  was 
designed  to  give  the  people  of  the  whole  state,  that  the  people 
of  a  particular  municipality  can  be  subjected  to  a  corporate 
debt  without  the  consent  either  of  the  people  to  be  taxed  or 
their  corporate  authorities  ? 

**The  protection  of  the  whole  implies,  necess&rily,  the  pro- 
tection of  all  its  organized  parts,  and  the  whole  cannot  b^  se- 
cure while  all  or  any  of  its  parts  are  exposed  to  danger. 
Wljat  is  the  real  value  of  this  provision  of  the  constitution,  if 
the  legislature  inhibited  from  incurringadebt  beyond  $50,000 
on  behalf  of  the  state  may  force  a  debt  tenfold  or  one  hun- 
dred fold  greater  (for  there  is  no  limit  to  the  power)  upon  all 
the  cities  of  the  state  ?     We  can  perceive  none.     Where  these 
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manicipalitieB  become  so  indebted  by  compulsion  of  the  legis- 
lature, the  whole  state  in  its  real  and  substantive,  if  not  in  its 
corporate,  body,  will  in  truth  and  in  fact  be  the  debtor,  for 
the  same  power  of  coercion  C9.n  be  applied  to  counties  and 
towns,  and,  as  the  state  is  made  up  of  cities,  counties  and 
towns,  the  whole  state  may  thus  become  involved.  This  pro- 
vision, then,  would  be  no  restriction  upon  the  power  to  create 
a  debt  beyond  a  certain  amount,  and  would  fail  of  its  purpose 
of  protecting  the  state  and  its  citizens  from  oppressive  bur- 
dens. Those  citizens  who  are  to  be  affected  by  the  debt 
should  certainly  have  some  voice  in  its  creation,  on  the  same 
principle  that  the  people  of  the  whole  state  are  to  express 
their  consent,  by  a  vote,  to  the  creation  of  a  debt  affecting 
them  and  their  material  interests. ' ' 

These  two  decisions  from  which  we  have  quoted  so  largely, 
delivered  by  two  of  the  ablest  jurists  that  this  country  has 
produced,  are  leading  cases  upon  the  questions  involved  in 
this  appeal.  These  two  distinguished  judges  declare  that  the 
cases  have  been  exhaustively  argued  by  the  best  lawyers  of 
the  respective  states.  These  cases  are,  in  our  judgment,  ab- 
solutely conclusive  of  the  one  question  presented  by  thisi  ap- 
peal, namely,  the  constitutionality  of  the  compulsory  statute 
under  which  this  action  is  prosecuted.  See,  also  Peopte  v, 
jBatchellar,  53  N.  Y.  128;  13  Am.  Rep.  480,  1  Dill.  Mun. 
Corp.  (4th  Ed.)  §  72  et  seq. 

It  is  contended  by  appellants  that  the  law  iu  question  is 
void,  because  in  violation  of  section  13,  art.  15.  of  the  con- 
stitution, in  that  '  it  imposes  on  the  people  of  the  city  a  new 
liability  in  respect  to  transactions  or  considerations  already 
passed.  ^ ' 

At  the  time  of  the  enactment  of  this  law  the  city  was  un- 
der no  obligation  to  buy  the  plaintiff 's  water  plant.  The 
fact  that  the  plaintiff  had  established,  was  the  owner  of,  and 
was  controlling  and  operating,  its  plant  under  the  contract 
with,  or  franchises  granted  by,  the  city,  at  the  time  of  the 
enactment  of  the  law,  constituted  no  valid  consideration  for 
this  compulsory  indebtedness.     If  this  constituted  a  considera- 
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tion,  it  was  passed.  Under  the  contract  or  franchise  upon 
which  the  plaintiff  bases  its  right  of  action  the  city  reserved 
the  right  to  enter  into  contracts  with  and  purchase  water  from 
any  other  person  or  corporation  for  city  purposes.  The  cit}-, 
so  far  as  shown,  has  never  at  any  time  assumed  any  ^ort  of 
obligation  to  purchase  plaintiff 's  plant. 

It  is  contended  that  the  moral  obligation  of  the  city  to  as- 
sume this  compulsory  indebtedness  is  sufficient  to  support  the 
law  and  relieve  it  of  its  unconstitutionality,  if  it  be  in  conflict 
with  the  constitution. 

But  we  are  unable  to  see  what  moral  obligation  the  city  is 
under,  or  has  ever  assumed,  that  would  bring  the  law  under 
the  rule  contended  for  by  counsel  for  respondent.  The  city 
never  agreed  to  continue  for  all  time  to  buy  water  of  the 
plaintiff.  It  expressly  reserved  the  right-  to  do  otherwise. 
Plaintiff's  plant  may  not  be  capable  of  furnishing  an  ample 
su[)ply  of  wholesome  water  for  the  inhabitants  of  the  city, 
either  now  or  as  the  city  may  expand  and  increase  in  popula- 
tion in  the  future.  The  plant  and  system  may  be  ijractically 
worthless.  It  may  be  so  involved  in  debt  and  incumbered 
that  the  plaintiff  could  convey  no  title  for  any  sum  propor- 
tionate to  its  real  value.  To  purchase  the  plant  might  so  in- 
crease the  indebtedness  of  the  city  as  to  exceed  the  constitu- 
tional limit,  or,  at  any  rate,  so  as  to  become  ruinous  to  the 
inhabitants  of  the  city.  The  city  may  be  able  to  procure  a 
water  system  and  supply  for  half  what  plaintiff's  plant  would 
cost.  Is  there  any  such  moral  obligation  on  the  part  of  the 
city  disclosed  in  this  case  as  would  justify  this  court  in  com- 
pelling it  to  assume  the  indebtedness  necessary  for  it  to  as- 
sume in  order  to  purchase  plaintiff's  plant,  and  tax  the  people 
for  the  money  to  meet  such  indebtedness,  in  total  disregard  of 
all  these  possible  and  probable  events  ?  Shall  it  be  said,  in 
obedience  to  this  law,  that  the  city  authorities,  the  legal  repre- 
sentatives of  the  inhabitants  of  the  city,  have  no  discretion 
in  the  premises,  but  must  obey,  notwithstanding  disaster  and 
oppressive  taxation  and  ruin  may  come  upon  the  people  as  a 
consequence  if 
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We  think  the  two  provisos  of  the  law  under  discussion  are 
in  violation  of  the  clauses  of  the  constitution  quoted  and  re- 
ferred to  above,  as  well  as  the  spirit  of  our  governmental 
system,  which  recognizes  *<that  the  people  of  every  hamlet, 
town,  and  city  of  the  state  are  entitled  to  the  benefits  of  local 
self-government."  The  law  is  not  supported  by  any  moral 
obligation,  but  is  rather  a  violation  of  law,  equity,  the  con- 
stitution, as  well  as  the  principle  of  moral  obligation  invoked 
by  the  respondent.  It  violates  the  general  rule  of  the  law 
that  the  consent  of  parties  to  a  contract  is  essential  to  its 
validity,  whether  the  parties  be  natural  or  artificial  persons. 
We  are  at  a  loss  to  find  any  theory  of  law,  equity,  or  justice 
upon  which  we  can  conscientiously  sustain  the  constitutionality 
of  the  statute  in  question. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded,  with  directions  to  dissolve  the  injunction 
and  dismiss  plaintiff's  complaint. 

Reversed. 

Hunt  and  Buck,  JJ.,  concur. 


LAWLOR,  Eespondent,  v.  KEMPER,  Appellant 

[Submitted  May  26, 1897.    Decided  June  14, 1897.] 

Appeal — Evidence — Instructtona  in  Equity   Cases — Harrrdesa 
Error. 

In  an  action  between  partners  for  a  dissolution  and  an  accounting.  It  appeared  from  tho 
erldence  that  the  plaintiff  and  defendant  were  partners  dealing  In  real  estate,  most 
of  which  was  owned  by  one  or  both  of  the  partners;  that,  when  a  lot  belonging  to  one 
partner  was  sold,  a  commission  on  the  price  was  credited  to  the  firm;  that  the  de> 
frndant,  when  the  partnership  was  formed,  was  the  owner  of  an  undivided  Interest 
fn  a  mining  claim  which  was  not  excepted  from  the  agreement,  which  at  the  time  of 
the  Urm  was  Taiuabie  only  for  town  lotk,  but  which  afterwards  became  yaluable  as  a 
mining  property  and  was  sold  during  the  partnership,  and  that,  after  the  part  of  the 
purchase  price  of  the  mine  had  been  paid,  a  monthly  settlement  was  made  at  which 
nothing  was  said  about  a  commission  on  the  sale,  and  plaintiff  said  nothing  about 
the  commission  although  he  knew  of  the  sale;  that  another  monthly  settlement  was 
made  at  which  plaintiff  paid  defendant  a  small  balance— at  this  settlement  nothing 
said  about  a  commission  on  the  sale  of  the  mine,  and  defendant,  after  the  settle- 
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meat,  wrote  in  the  book  "March  18,  settled  in  fuU,"  but  plaintiff  testifted  that  he  had 
not  seen  the  entry;  that  the  plaintiff  afterwards  demanded  his  share  of  the  commis- 
sion, to  which  defendant  replied,  "No.  sir,  that  coiiimission  is  too  much."  HeldL,  that 
there  was  eTidence  sufficient  to  sustain  ihe  findings  in  favor  of  the  plaintiff  on  this 
ist^ue.  and  that  an  order  denying  a  motion  for  a  new  trial  wuuld  not  be  reversed. 

Alleged  error  in  the  admission  of  the  evidence  will  not  be  considered  when  no  objection 
was  talcen  to  the  same  at  the  trial. 

In  an  action  for  accounting  between  partners  who  were  dealing  in  real  estate,  the  de^ 
f  endant  testified  that  the  plaintiff  and  himself  did  not  deal  in  mines  because  neither 
of  them  was  a  mining  expert.  Held,  that  it  was  proper  cross-examination  to  ask  de- 
fendant if  he  had  not  testified  as  an  expert  at  the  trial  of  another  cause. 

In  such  a  case  it  was  proper  to  exclude  from  the  evidence  a  book  offered  by  the  defend- 
ant and  prepared  by  himself,  which  he  claimed  contained  all  the  property  which  he 
turned  over  to  .the  firm. 

In  a  suit  in  equity,  a  Judgment  will  not  be  reversed  for  error  in  Instructions. 

In  a  suit  in  equity,  a  Judgment  will  not  be  reversed  for  improper  conduct  on  the  part  of 
counsel  in  commenting  on  matters  not  in  evidence. 

Appeal  Jrom  District  Court j  Silve7*  Bow  County.  W.  O, 
/Speer,  Judge. 

Action  by  William  V.  Lawlor  against  Simeon  V.  Kemper. 
From  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

During  the  year  1891  and  a  portion  of  1892.  plaintiflF,  Law- 
lor, and  defendant,  Kemper,  were  partners  dealing  in  real 
estate  in  Butte,  Montana,  under  the  name  of  Kemper  &  Law- 
lor. The  written  agreement  of  partnership  between  them 
provided  *  ^that  all  gains,  profits  and  increase  that  shall  or  may 
come,  grow  or  arise  from  or  by  means  of  said  business  shall 
be  divided  between  them  share  and  share  alike."  It  also  pro- 
vided '  *that  at  all  times  during  their  co-partnership  they,  and 
each  of  them,  will  give  their  attendance,  and  do  their,  and 
each  of  their,  best  endeavors,  and  to  the  utmost  of  their  skill 
and  power  exert  themselves  for  their  joint  interest,  profit  and 
advantage." 

The  firm  dealt  chiefly  in  town  lots  which  one  or  the  other 
of  its  members  owned  individually,  or  to  which  the  two  jointly 
had  acquired  title.  When  a  lot  owned  by  one  of  them  was 
disposed  of,  a  commission  on  the  selling  price  was  credited  to 
the  firm  as  a  profit.  Each  owned  individually  some  mining 
ground.     As  a  firm,   also,   they  acquired  some  mining  prop- 
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erty,  not  for  the  express  purpose  of  dealing  in  any  ores  to  be 
extracted  therefrom,   but  rather  for  the  sake  of  the  surface 
ground  of  the  same  for  town-lot  purposes.     At  the  time  they 
entered  into  the  partnership,  Kemper  owned  a  tract  of  land 
known  as  the  ^'Kemper  Addition.''     It  was  a  patented  placer 
claim  originally.     There   being  indications  of  a  quartz  vein 
within  its  boundaries,    Kemper  had  made  a  location  on  the 
quartz  therein  as  the  Ground  Squirrel  lode  claim.    He  did  this 
to  prevent  any  possible  question  being  raised  as  to  the-  extent 
of  the  placer  patent.    The  persons  interested  in  this  lode  claim 
were  Kemper,  his  brother  and   their  father  and  mother;  the 
latter  two,  however,   to  a-  small   extent  only.     Kemper  had 
full  authority  from  his   brother  and  parents  to  deal  with  this 
lode  claim  as  he  saw  fit.      Before  the  time  agreed  upon  for  the 
beginning  of  the  partnership  between  Kemper  and  Lawlor,   a 
contract  had  been  entered  into  between  the  owners  of  the  lode 
claini  and  one  Carter,   under  the  terms  of  which  Carter  had 
acquired  the  right  to  purchase  within  a  certain  time  a  certain 
portion   of   the  claim   for  the  sum   of   $15,000.     After  the 
partnership  began,  and  during  its  existence,  lets  were  sold  in 
this  Kemper  addition,  and  commissions  on  the  sales  thereof 
credited  to  the  firm  as  profits.      It  appears  that  Carter,   under 
his  contract,    proceeded  (with  moneys  furnished  by  Kemper 
alone)  to  develop  this  lode  claim,  and  as  a  result  it   was  dem- 
onstrated during  the  year  1891  that  it  contained  a  mine  of 
rich  copper  ore.     Some  time  in  June,  1891,  Kemper  sold  this 
mine  and  certain  lots  in  the   Kemper  addition  for  $225,000. 
'This  price  included  the  $15,000  to  be  paid   by  Carter  under 
his  contract.     This  money  was  paid   in   installments;  the  last 
payment  being  made  sometime  in  July,  1892.     The  negotia- 
tions for  the  sale  of  the  lode  claim  consumed  a  number  of  days, 
and,  for  the  most  part,  were  had  in   the  real  estate  office  of 
Kemper  &  Lawlor.     After  some  $62,000  in   payments  were 
made,  on  December  26th,  Kemper  and  Lawlor  had  a  monthly 
settlement  of  the  partnership  accounts.   At  this  last- mentioned 
date  nothing  was  said  about  Lawlor's  right  to  a  part  of  any 
commission  on  the    sale  of   the  Ground  Squirrel  claim,  al- 
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though  he  (Lawlor),  knew  what  amount  of  the  purchase  price 
thereof  had  been  paid.  Another  such  settlement  was  had  in 
March,  1892,  and  the  books  of  the  firm  contained  this  memo- 
randum, in  Kemper's  handwriting:  ''March  18th,  '92. 
Settled  in  full  to  date."  At  the  times  of  said  settlements 
there  was  no  entry  in  said  books  as  to  the  Ground  Squirrel 
lode.  Lawlor  at  the  date  of  said  last  settlement  paid  Kemper 
a  balance  of  $228.40.  The  December  settlement  was  made 
before  any  demand  by  Lawlor  for  a  commission  on  account  of 
the  Ground  Squirrel  sale,  and  the  March  settlement  after  such 
demand.  Kemper  refused  to  credit  Lawlor  or  the  firm  with 
any  commission  on  the  Ground  Squirrel  lode  sale.  Thereupon 
Lawlor  instituted  suit  against  Kemper  on  June  18,  1892. 

The  complaint  contained  the  following  allegations  :      "That 
on  or  about  the  7th  day  of  April,   A.   D.    1890,    plaintiff  and 
defendant,   at  Butte,   in   the  county  of  Silver  Bow,  state  of 
Montana,  entered  into  and  formed  a  partnership  for  the  buy- 
ing and  selling  of  real  estate  and   loaning  money,  and  as  gen- 
eral estate  agents,  under  the  firm  name  and  style  of  Kemper  & 
Lawlor,  and  under  certain  articles   of  agreement,   a  copy  of 
which  is  hereto  annexed,  marked  'Exhibit  A, '  and  made  part 
of  this  complaint,  and  that  they  thereafter,  on  said  January  1, 
1891,  entered  upon  and  commenced  to  transact  the  business  of 
sut^h  co-partnership  under  their  firm  name;  that  under  the 
terms  of  the  said  agreement  each  partner  was  to  account  to- 
the  firm  for  all  receipts  and  commissions  on  all  transactions  of 
every  nature,  and  for  all  loans  or  sales  made  by  either  of 
them,  be  the  same  collected  from  sale  of  their  own  individu&l 
property,  or  in  their  transactions  for  others;  that  since  the 
commencement    of    said    co-partnership    the   defendant  ha& 
wrongfully,  and  without  the  assent  of  the  plaintiff,    applied 
some  of  the  money  or  receipts  and  profits  of  their  business  to 
his  own  use,  and  has  refused  to  account  for  the  same  to  the 
plaintiff,  and  by  reason  thereof  has  become  indebted  to  said 
co-partnership,  and  impeded  and  injured  the  business  thereof; 
that  plaintiff  has  repeatedly  requested  the  defendant  to  pay 
said  co-partnership  the  money  so  received  by  him  and  misap- 
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propriated  as  aforesaid,  or  account  to  said  firm  therefor,  but 
that  defendant  has  heretofore  neglected  and  refused,  and  still 
does  neglect  and  refuse,  so  to  account,  and  continues  to  ap- 
propriate the  same  to  his  own  use."  The  prayer  of  the  com- 
plaint was  for  a  dissolution  of  the  partnership  and  for  an  ac- 
counting. 

The  answer  specifically  denied  the  allegations  of  the  com- 
plaint. The  case  was  tried  to  a  jury.  In  the  argument  of 
the  case  before  the  jury,  one  of  the  attorneys  for  plaintiff  per- 
sistently commented  upon  certain  evidence  which  had  first 
been  admitted  and  then  excluded  by  the  court.  Counsel  for 
defendant  objected  to  this  several  times,  and  the  court  admon- 
ished said  counsel  to  desist.  But  no  attention  seems  to  have 
been  paid  to  the  admonition  of  the  court,  and  the  counsel  con- 
tinued to  indulge  in  the  comments  forbidden. 

The  court  submitted  special  questions  to  the  jury,  and  the 
answers  or  findings  were  in  favor  of  plaintiff.  The  court 
adopted  these  findings.  The  appeal  is  from  an  order  denying 
a  motion  for  a  new  trial,  and  it  also  purports  to  be  from  the 
judgment  of  the  court,  although  the  record  fails  to  disclose 
that  any  judgment  was  ever  rendered  on  the  findings. 

Forbis  cfe  Forbis^  for  Appellant. 

John  «/.  McHatton  and  George  Haldom^  for  Respondent. 

Buck,  J. — The  evidence  is  sufficient,  in  our  opinion,  to 
justify  the  action  of  the  lower  court  in  adopting  the  findings 
of  the  jury,  and  making  them  its  own.  The  sale  of  the  Ground 
Squirrel  lode  claim  was  not  essentially  foreign  to  the  purposes 
of  the  co-partnership,  and  the  evidence  as  to  the  general 
manner  in  which  the  business  of  the  firm  was  conducted  and 
the  practical  interpretation  of  their  partnership  contract  by  its 
members,  amply  sustain  these  findings.  Lawlor  states  that 
the  entry  on  the  partnership  books  by  Kemper:  <<March  18, 
'92.  Settled  in  full  to  date.'' — was  made  without  his  consent 
or  knowledge,  and  the  testimony  reasonably  supports  the  con- 
closion  that  the  settlements  of  December,  1891,  and  March^ 
1892,  between  the  two  partners,  only  pertained  to  transact 
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tions  other  than  the  sale  of  the  quartz  claim.  If  Kemper, 
when  he  entered  into  the  partnership,  had  desired  to  have  hi& 
quartz  claim  excepted  and  treated  differently  from  other  real 
estate  and  interest  therein  owned  by  himself,  it  was  incum- 
bent upon  him  to  have  had  a  clear  understanding  with  Lawlor 
to  that  effect,  [t  is  apparent  from  the  evidence  in  the  record 
that,  had  this  lode  claim  been  sold  for  a  much  smaller  amount 
of  money  than  it  realized,  Kemper  would  have  made  no  ob- 
jection to  crediting  the  firm  with  a  commission.  It  is  in  evi- 
dence that,  when  Lawlor  spoke  to  Kemper  about  a  commis- 
sion on  the  sale  of  this  property,  the  latter  replied,  <<No, 
sir;  that  commission  is  too  mUch,"  and  then  he  said  he  would 
make  Lawlor  a  present.  The  present  that  he  contemplated,, 
according  to  the  evidence — which  the  jury  believed — amounted 
to  some  $250  only.  From  a  casuistic  standpoint,  a  possession 
of  the  ability  to  discharge  a  just  obligation  to  a  fellow  man 
should  encourage  the  performance  of  the  duty.  This  case, 
however,  serves  to  illustrate  how  easily,  through  wealth,  even 
when  acquired  in  a  sudden  and  unexpected  manner,  avarice 
can  be  substituted  for  conscience,  and  human  nature  made  re- 
volting at  the  very  time  when  all  its  higher  traits  are  placed 
in  a  position  to  readily  assert  themselves. 

It  is  objected  that  evidence  as  to  the  sale  of  this  quartz  lode 
was  not  admissible  under  the  pleadings. 

We  fail  to  see  on  what  tenable  grounds  it  was  not.  The 
complaint  clearly  states  a  cause  of  action,  and  the  issues 
raised  by  the  answer  fully  justified  the  admission  of  the  evi- 
dence. Moreover*  appellant  made  no  objection  to  .the  com- 
plaint by  demurrer,  or  to  the  pleadings  by  motion,  and  there 
was  no  objection  to  the  admission  of  such  oyidence  upona  trial.- 

It  is  claimed  that  the  lower  court  erred  in  overruling  an 
objection  to  this  question  propounded  to  the  defendant  on 
cross-examination  :  '<Did  you,  or  not,  in  that  case  [a  con- 
troversy in  the  United  States  land  office],  swear,  as  a  mining 
expert,  that  the  ground  you  examined  down  there  was  placer 
ground  and  not  agricultural  ground?'' 

Possibly  the  ultimate  object  of   counsel  in  putting  the  in- 
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terro)2:ation  was  to  place  before  the  jury  an  immaterial  matter, 

• 

but  it  was  not  incumbent  upon  the  court  to  anticipate  any 
such  motive,  and  therefore  no  error  was  committed  in  per- 
mitting the  question.  The  defendant  on  direct  examination 
had  stated  that  the  reason  why  he  and  his  partner  did  not  deal 
in  mines  was  the  fact  that  neither  of  them  were  mining  experts. 

Appellant  offered  in  evidence  a  certain  book,  claiming  (hat 
it  contained  a  list  of  all  the  property  belonging  to  himself 
which  he  had  turned  in  to  be  handled  by  the  firm.  It  was 
not  a  firm  book,  and  it  was  conceded  that  the  Ground  Squirrel 
]ode  claim  was  not  listed  in  it.  The  lower  court  did  not  err 
in  excluding  this  book  from  evidence. 

Appellant  claims  that  the  court  gave  erroneous  instructions. 
Whether  it  did  or  did  not,  it  is  unnecessary  for  us  to  deter- 
mine. This  was  an  action  for  an  accounting — a  suit  in  equity. 
Although  the  jury  made  findings,  all  findings  in  such  cases  are 
advisory  only,  and  must  emanate  finally  from  the  judge  as  a 
chancellor.  He  alone  is  responsible  for  the  same.  We  agree 
with  the  Supreme  Court  of  California  that  where  special  issues, 
in  an  equity  case,  are  submitted  to  a  jury,  the  instructions 
given  should  not  be  considered  on  appeal.  See  Sweetser  v. 
Dobbins^  66  Cal.  629,  4  Pac.  640;  also,  Schneider  v.  Brown y 
85  Cal.  205,  24  Pac.  715,  and  BUey  v.  Martindli,  97  Cal. 
575,  32  Pac.  579.  In  an  equity  case,  also,  when  the  trial 
court  submits  special  questions  to  a  jury  as  to  the  facts  in- 
volved, it  is  only  necessary  to  instruct  as  to  the  principles  of 
law  applicable  to  the  determination  of  the  particular  questions. 
There  is  no  sound  reason  for  giving  instructions  covering  the 
whole  theory  of  the  law  applicable  to  the  facts  to  be  found. 
Such  a  practice  is  supererogatory. 

The  view  we  entertain  as  to  the  questions  of  error  in  these 
instructions  also  applies  to  appellant's  objection  that  one  of 
the  attorneys  for  plaintiff  on  the  trial  commented  in  his  argu- 
ment upon  matters  not  in  evidence  before  the  jury.  From 
the  bill  of  exceptions  saved,  shawing  that  said  counsel  for 
plaintiff  did  this,  it  clearly  appears  that  the  conduct  of  said 
counsel  in  this  respect  was  most  reprehensible.     It  was  the 
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.manifest  duty  of  the  trial  court  to  have  restrained  him  from 
making  these  comments,  if  possible.  It  was  also  the  duty  of 
said  court  to  have  punished  such  conduct  summarily,  if  it 
could  not  have  been  prevented,  for  the  contempt  was  gross 
and  flagrant.  But  a  different  question  is  piesented  here  from 
what  would  have  been  presented  had  this  case  been  an  action 
at  law.  It  must  be  presumed  that  the  trial  judge,  sitting  as  a 
chancellor,  was  in  no  wise  influenced  in  making  the  findings 
of  the  jury  his  own  by  any  improper  argument  of  counsel. 

We  are  of  the  opinion  that  there  was  no  error  in  the  court's 
refusal  to  grant  a  new  trial.  Although  this  appeal  also  pur- 
ports to  be  from  a  judgment,  there  is  no  judgment  in  the 
record. 

Affif'med, 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


MUTUAL  BENEFIT  LIFE  INSURANCE   CO.,  Respond- 

IS   «4»  ENT,    V.    WINNE   ET   AL.,    APPELLANTS. 

[Submitted  May  26. 1887.    Decided  June  14, 1897.] 

Foreign  Corporations^  Contracts  of —  Curative  Acts,  Constitu- 
tionality of — Statutes,  Amendment  of. 

Complied  Statutes  1887.  chapter  M,  section  444,  which  proyUies  that  all  acts  and  contracts 
made  by  a  foreign  corporation  before  It  shall  haye  filed  certain  statements  and  certifl- 
cates  are  void  and  Ihyalld  as  to  such  corporation,  makes  a  mortgage  given  to  such  a 
corporation  before  it  has  compiled  with  the  law  merely  yotdable. 

Section  1084  of  the  ClTil  Code  provides  that  "any  foreign  corporation  that  has  heretofore 
engaged  in  business,  performed  acts  or  made  contracts  in  this  state,  may,  within 
ninety  days  from  the  date  this  act  goes  into  effect,  comply  with  the  provisions  hereof, 
and  thereupon  all  its  acts  and  contracts  done  and  made  before  this  act  goes  into 
effect  shall  be  valid  and  enforoeable,  any  statute  of  this  state  heretofore  enacted  to 
the  contrary  notwithstanding."  Held,  (a)  That  the  purpose  of  the  law  was  merely  to 
make  valid  and  enforceable  contracts  made  by  foreign  corporations  which  were  void- 
able  because  of  a  failure  to  file  certain  statements  and  certiicates  by  Uiw  required, 
and  does  not  refer  to  or  make  valid  contracts  of  such  corporations  which  are  void  for 
other  reasons:  (b)  That  the  above  law  does  not  violate  section  18,  article  16  of  th<) 
State  Constitution,  which  is  as  follows:  **The  Legislative  Assembly  shall  pats  no  law 
for  the  benefit  of  a  railroad  or  other  corporation  or  any  Individual  or  association  of 
individuals,  retrospective  In  Its  operation,  or  which  Imposes  on  the  people  of  any 
county  or  municipal  subdivision  of  the  state  a  new  liability  In  respect  to  trmnsactlooa 
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or  considerations  already  passed.*'    (c)  That  the  above  law  is  a  curative  statute,  and 
Is  not  retrospective  within  the  above  section  of  the  constitution,  as  It  does  not  Inter- 
fete  with  any  vested  right  or  impair  the  obligation  of  any  contract. 
A  bill  which  subsequently  becomes  a  law,  may  be  amended  by  another  bill  which  is  In- 
troduced before,  but  passed  after,  the  bill  which  it  amends  becomes  a  law. 

Appeal  from  District  Court ^  L&ioia  and  Clarke  county . 
Henry  JV.  Blake^  Judge, 

Action  by  the  Mutual  Benefit  Life  Insurance  company,  a 
corporation,  against  Peter  Winne  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  and  respondent  herein,  a  corporation  organized 
and  existing  under  the  laws  of  New  Jersey,  brought  this  ac- 
tion on  December  4,  1894,  to  recover  judgment  upoii  a  note 
made  -by  the  defendant  and  appellant  Peter  Winne  for  $45,- 
000,  and  to  foreclose  a  mortgage  given  as  security  therefor. 
Both  note  and  mortgage  bear  date  October  21,  1890.  On 
August  22,  1892,  Winne  conveyed  the  premises  to  the  de- 
fendant the  Denver  &  Helena  Building  company,  which  as- 
sumed  and  agreed  to  pay  the  principal  of  the  note.  It  is 
alleged  in  plaintiff's  complaint  that  on  August  13,  1895, 
plaintiff,  in  order  to  comply  with  the  laws  of  the  state  of 
Montana  relative  to  foreign  corporations,  filed  with  the  Secre- 
tary of  State  and  the  County  Clerk  of  Lewis  and  Clarke  county, 
Montana,  a  duly-authenticated  copy  of  its  charter,  and  also  a 
statement,  verified  by  the  oaths  of  the  president  and  the  secre- 
tary of  the  plaintiff,  and  attested  by  a  majority  of  the  board 
of  directors,  showing  its  name,  the  location  of  its  principal 
office  and  place  of  business  without  the  State  of  Montana  and 
within  the  State  of  Montana,  the  amount  of  its  assets,  etc.  It 
also  averred  that  the  plaintiff,  on  August  13,  1895,  and  at  the 
time  of  the  filing  of  the  statement  just  last  referred  to,  filed 
with  the  Secretary  of  State  of  Montana  and  the  County  Clerk 
of  Lewis  and  Clarke  county  a  certificate  under  its  corporate 
seal  and  under  the  signatures  of  its  president  and  secretary, 
certifying  that  said  plaintiff   has  consented   to  be  sued  in  the 
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courts  of  Montana  upon  all  causes  of  action  arising  against  it 
in  said  state,  and  that  service  of  summons  might  be  made  upon 
John  B.  Clay  berg,  Esq.,  and  that  service,  when  made  upon 
him,  should  be  valid  service  on  the  plaintiff ;  and  stating  that 
the  principal  place  of  business  of  plaintiff  in  Montana  is  at 
the  city  of  Helena;  and  that  the  written  consent  of  said  Clay- 
berg  to  act  as  agent  was  also  filed  at  the  same  time. 

It  is  next  averred  that  plaintiff,  prior  to  1890,  and  before 
doing  any  business  or  making  any  contracts  in  Montana,  and 
in  the  month  of  March,  1890,  appointed  an  agent  in  Lewis 
and  Clarke  county,  in  said  state,  upon  whom  service  of  pro- 
cess could  be  made,  and  filed  with  the  State  Auditor  a  written 
instrument  containing  all  the  facts  and  items,  as  required  by 
section  583,  Fifth  Division  of  the  Compiled  Statutes  of  Mon- 
tana; that  prior  to  1890,  and  in  March,  1890,  a  certificate  of 
authority  was  issued  to  plaintiff  that  it  had  complied  with  all 
the  requirements  of  chapter  29,  Fifth  Division  of  the  Com- 
piled Statutes  of  Montana,  and  that  annually  since  prior  to 
1890  plaintiff  has  tiled  with  the  Auditor  of  the  state  statements 
as  required  by  chapter  29,  div.  5,  Laws  1887. 

Defendants  answered,  denying  the  incorporation  of  plaintiff 
and  the  filing  of  the  copy  of  the  charter  with  the  Auditor. 
They  also  denied  that  plaintiff  had  complied  with  section  583, 
Fifth  Division  of  the  Compiled  Statutes,  in  any  respect,  or 
that  it  had  appointed  an  agent  or  attorney  upon  whom  process 
could  be  served  before  doing  business  in  the  state;  denied  that 
plaintiff  complied  with  the  provisions  of  chapter  29  aforesaid, 
or  that  the  Auditor  was  authorized  to  give  any  certificate  that 
plaintiff  had  complied  with  said  chapter  29;  denied  that  plaint- 
iff has  a  duly-appointed  attorney  upon  whom  process  could 
be  served;  denied  that  plaintiff  ever  complied  with  any  of 
the  provisions  of  chapter  24,  Fifth  Division  of  the 
Compiled  Statutes,  and  alleged  that  Sections  1034  and 
1035  of  the  Civil  Code  are  a  nullity,  and  that  house  bill  No. 
150,  which  included  said  sections,  was  not  a  bill  to  amend  a 
law,  but  a  bill  to  amend  a  bill,  and  of  no  effect.  Defendants 
also  set  up  that,  if  said  bill  became  a  law,  it  took  effect  March 
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19,  1895,  and  that  plaintiff  has  been  doing  business  in  Mon- 
tana since  1886,  and  never  was  entitled  to  receive  a  license  to 
transact  business. 

The  case  was  heard  by  the  District  Court  without  a  jury. 
Plaintiff  moved  for  judgment  on  the  pleadings.  The  court  de- 
cided that  plaintiff  was  entitled  to  such  a  judgment,  but  or- 
dered certain  proofs  to  be  taken,  showing  the  transaction  of 
plaintiff  with  the  State  and  Territory  of  Montana  as  shown  by 
the  records  in  the  office  of  the  State  Auditor,  and  defendants 
excepted  to  the  ruling  of  the  court  in  not  allowing  them  to 
offer  proofs  under  their  answer.  Judgment  of  foreclosure 
and  sale  was  ordered  for  plaintiff.  From  this  judgment,  and 
an  order  overruling  a  motion  for  a  new  trial,  defendants  appeal. 

B.  P,  Carpenter^  A.  K.  Barbour  and  J.  W.  Kinsley^  for 
appellants. 

Plaintiff  has  no  legal  existence.  While  perhaps  this  point 
might  be  unavailing  and  obnoxious  if  raised  by  Winne  alone, 
an  original  contractor,  it  stands  differently  when  raised  by  the 
defendant  building  company,  third  parties,  purchasers  for 
value,  and  not  original  contractors.  The  complaint  does  show 
that  the  plaintiff  is  a  foreign  incorporation  and  as  such  only 
entitled  to  do  business  under  certain  conditions,  and  the  com- 
plaint does  not  show  those  conditions  to  have  been  complied 
with.  Plaintiff  never  complied  with  the  provisions  of  Chap- 
ter 24  of  the  Fifth  Division  of  the  Compiled  Statutes  of 
Montana.  The  statute  provides  that  all  acts  and  contracts 
made  by  any  foreign  incorporation  during  the  time  it  shall 
fail  or  neglect  to  file  said  required  statement  and  certificate 
< 'shall  be  void  and  invalid  as  to  such  corporation,"  as  well  as 
adds  a  penalty.  (Compiled  Statutes,  page  722,  §  445.)  The 
terms  of  this  statute  are  so  plain  ('shall  be  void  and  invalid," 
not  voidable)  that  no  authority  need  be  cited  to  assist  in  its 
interpretation.  The  general  rule  is  that  a  contract  prohibited 
by  law  is  an  illegal  contract,  and  a  party  entering  into  such  a 
contract  cannot  enforce  it.  (See  Powder  P.  C.  Co.  v.  Com- 
missioners  of  Ouster  County^  9  Mont.    145-51;   Insurance  Co, 
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V.  Wright^  55  Vt.  520-533;  HVtife  River  Lumber  Company 
V.  Southwestern  Improvement  Association^  IS  S.  W.  1055; 
Reliance  Mutual  Insurance  Company  v.  Savage^  160  Mass. 
413;  Cary  Lumber  Company  v.  Lumber  Company^  22  S.  W. 
(Tenn.),  743;  Farrior  v.  Sew  England  Co.  SS  Ala.  275-279; 
Cincinnati  Mut.  Co,  v.  Rosenthal ^  55  111.  86;  Aetna  Insur- 
ance Co.  V.  Harvey^  11  Wis.  412;  Hoffermxin  v.  Banks^  41 
Ind.  1;  Rank  of  B,  C  v.  Pa^^,  6  Oregon  431;  Pangbum  v. 
HV^^^i^,  36  Iowa  546;  7X«  Pennsylvania  Co,  v.  Banerle^  143 
111.  459;  Florsheiin  Co.  v.  Z<?*^<fr,  29  So.  (Ark.)  34.  Sec- 
tions 1034  and  1035  of  the  Civil  Code  were  never  legally 
enacted,  and  are  not  valid  as  law.  The  Civil  Code  was  ap- 
proved February  19th,  1895.  The  bill  containing  said  sec- 
tions 1034  and  1035  was  introduced  February  1,  1895,  and  a 
substitute  for  the  original  bill  was  introduced  February  7, 
1895,  and  was  approved  by  the  governor  March  19th,  1895. 
The  bill,  therefore,  was  not  a  bill  to  amend  a  law,  but  was 
simply  a  bill  to  amend  a  bill,  as  the  Civil  Code  had  not  be- 
come a  law  at  the  time  of  the  introduction  of  said  bill.  The 
bill  was  a  bill  to  amend  something  not  in  existence,  and  there 
fore  nugatory.  (State  v.  Benton,  51  N.  W.  141;  Louisville 
]\\  R.  Co.  V.  City,  etc.,  25  N.  E.  962;  Wall  v.  Garrison,  19 
Pac.  469,  People  v.  IJills,  35  N.  Y.  449. )  A  bUl  to  amend 
something  not  in  existence  is  void.  It  matters  not  whether 
the  act  has  not  at  the  time  been  passed,  or  has  been  repealed. 
Ihe  title  of  such  a  bill  is  really  no  title  and  gives  no  notice 
whatever.  A  bill  does  not  become  a  law  until  approved  by 
the  Governor.  (Constitution,  §  12,  Article  7.)  Laws  and 
not  bills  are  subject  to  amendment  by  other  laws.  (Constitu- 
tion, §  25,  Article  5. )  A  bill  is  not  amendable  by  statute,  but 
by  motion,  according  to  the  rules  of  parliamentary  law. 
(People  v.  Devlin,  33  N.  Y.  278.)  The  said  sections  1034 
and  1035  are  in  violation  of  the  Constitution  of  Montana,  and 
void,  (a.)  Section  1034  is  in  violation  of  section  11  of 
article  15  of  the  Montana  Constitution,  as  it  allows  foreign  in- 
corporations to  exercise  and  enjoy  within  this  state  greater 
rights  and  privileges  than  those  possessed  or  enjoyed  by  cor- 
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porations  of  the  same  or  similar  character  created  under  the 
laws  of  this  state.  If  that  section  is  valid,  any  unlawful  act 
or  contract  of  plaintiff  performed  or  entered  into  before  Au- 
gust 13th,  1895,  is  made  lawful  and  valid.  Thus,  as  applied 
to  plaintiff,  the  statute  of  frauds  is  repealed;  any  fraudulent 
act  is  made  honest  and  legal ;  any  crimes  and  any  invasion  of 
vested  rights  are  made  legal;  and  any  lUtra  vires  act  is  con- 
firmed. The  language  of  section  1038  of  the  Civil  Code  is 
very  different  and  contains  the  usual  provisions  for  validating 
previous  unauthorized  acts,  (b.)  Said  sections  1034  and 
1035  are  in  violation  of  section  13  of  article  15  of  the  Mon- 
tana Constitution.  They  are  retrospective  in  their  operation, 
and  are  for  the  benefit  of  corporations.  This  clearly  appears 
from  the  language  of  the  sections.  (Cooley  on  Constitutional 
Limitations  (4rth  Ed.),  page  462,  note  1;  Wade  on  Retrospec- 
tive Laws,  §  161;  Deceit  v.  Lewenthal,  57  Miss.  331;  Aud- 
ing  V.  Levy^  57  Miss.  51;  Banshor  v.  Mansely  47  Me.  58; 
JVew  York  <j&  Oswego  v.  Van  Horny  57  N.  Y.  477;  Normal 
School  District  v.  Blodgett,  155  111.  477;  Endlich  on  Int.  of 
Statute,  §  448  and  note  a;  Sutherland  on  Con.  of  Statute, 
§  206. )  These  sections  being  retrospective  and  in  violation  of 
section  13  of  article  15,  they  are  also  obnoxious  to  section  26 
of  Article  3  of  the  Montana  Constitution.  {New  York  dc 
Oswego  v.  Van  Horn,  57  N.  Y.  477.)  Cases  arising  in  states  in 
which  retrospective  laws  are  not  prohibited  and  holding  retro- 
spective acts  to  be  valid,  are  not  applicable  to  the  case  at  bar. 
If  said  sections  1034  and  1035  are  valid  as  independent  acts 
the  plaintiff  could  have  been  aided  by  them  only  by  complying 
with  their  provisions  .prior  to  August  13th,  1895.  (a.)  It 
has  sometimes  been  held  that  the  attempt  of  the  legislature  to 
amend  a  supposed  act,  but  one  not  existing,  has  resulted  in 
the  paasage  of  a  valid  independent  statute.  {People  v.  Can- 
vassers^ 143  N.  Y.  84;  People  ex  rel.  Furman  v.  Clute^  50  N. 
Y.  456.)  (b.)  If  these  sections  are  valid  as  an  independent 
acty  they  took  effect  March  19th,  1895,  and  not  July  1st, 
1895.  (c.)  They  do  not,  however,  constitute  a  valid  inde- 
pendent act  because  as  such  they  would  be  insensible,  and 
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bfiye  no  meaning  whatever.  If  said  section  1034  and  1035  are 
valid  in  any  respect  as  amendments,  a  compliance  with  them 
after  its  action  had  been  commenced  can  afford  no  relief  to 
plaintiff,  (a.)  After  plaintiff  had  elected  that  the  note 
should  become  due,  and  commenced  an  action  to  recover  the 
amount,  an  act  of  the  legislature  giving  to  plaintiff  a  cause  of 
action  which  he  did  not  previously  have,  would  be  a  retro- 
spective law  for  the  benefit  of  a  corporation  in  the  highest  de- 
gree obnoxious  to  the  constitution.  (77ie  Syracuse  City  Bank 
V.  Davis,  16  Barb.  188.) 

Mc  Connelly  Clayherg  cJ&  Gunn,  for  Respondent.  (The 
authorities  cited  are  in  the  brief.) 

Hunt,  J. — Much  of  the  brief  of  respondent's  counsel  is 
addressed  to  the  point  that  a  foreign  life  insurance  company 
was  not  required  to  comply  with  the  provisions  of  chapter  24, 
Compiled  Statutes  1887.  But  we  shall  not  examine  in  detail  the 
several  legislative  provisions  pertaining  to  foreign  corpora- 
tions under  which  they  are  entitled  to  do  business  within  the 
State  of  Montana,  to  determine  whether  thiB  position  of  re- 
spondents is  well  taken,  for  we  shall  assume  for  the  purposes 
of  this  case  that  the  appellant  is  correct  in  his  contentions  that 
this  company  was  amenable  to  the  provisions  of  chapter  24, 
Compiled  Statutes. 

Section  444  of  that  chapter  provides  that  all  foreign  cor- 
porations doing  business  at  the  time  of  the  enactment  of  that 
statute  within  Montana  should,  within  a  certain  period  of  time, 
file  in  the  office  of  the  Secretary  of  State  and  in  the  office  of 
the  County  Recorder  of  the  county  wherein  they  were  respec- 
tively doing  business  certain  statements  and  certificates  re- 
el uired  to  be  filed  by  section  442  of  the  same  chapter.  This 
latter  section  provided  that  foreign  corporations,  before  doing 
any  business  of  any  kind,  nature,  or  description  within  Mon- 
tana, should  file  in  the  office  of  the  Secretary  of  the  Territory, 
and  in  the  office  of  the  County  Recorder,  a  duly-authenticated 
copy  of  its  charter  or  certificate  of  incorporation,  and  also  a 
statement,  to  be  verified   by   the   oaths  of  the  president  and 
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secretary  of  such  incorporation,  and  attested  by  a  majority  of 
its  board  of  directors,  showing  the  name  of  the  incorporation, 
and  various  other  matters  of  concern  to  the  incorporation,  in- 
cluding a  certificate  certifying  that  the  said  corporation  con- 
sented to  be  sued  in  the  courts  of  Montana  upon  all  causes  of 
action  arising  against  it  in  Montana,  and  that  service  of  pro- 
cess might  be  made  upon  some  person,  a  citizen  of  Montana, 
whose  name  and  place  of  residence  should  be  designlGtted,  and 
that  process,  when  so  served  upon  such  agent,  should  be 
taken,  deemed,  and  held  to  be  as  valid  as  if  served  upon  the 
company  in  the  state  and  territory  under  the  laws  of  which  it 
was  organized. 

Section  444  then  proceeded  as  follows  :  <<If  any  such  cor- 
poration shall  fail  for  more  than  four  months  from  the  said 
publication  hereof  so  to  file  said  statements  and  certificates,  or 
any  or  either  thereof;  or  if  any  foreign  incorporation  shall 
hereafter  attempt  or  commence  to  do  business  in  this  terri- 
tory without  having  first  filed  said  statements  and  certificates 
required  by  this  chapter,  it  shall  forfeit  to  the  people  of  Mon- 
tana the  sum  of  ten  dollars  for  every  day  it  shall  so  neglect  to 
file  the  same,  and  all  acts  and  contracts  made  by  such  incor- 
poration, or  any  agent  or  agents  thereof,  during  the  time  it 
shall  so  fail  and  neglect  to  file  said  statements  and  certificates, 
shall  be  void  and  invalid  as  to  such  incorporation.  It  shall  be 
the  duty  of  the  District  Attorney  of  the  county  in  which  the 
business  of  such  corporation  shall  be  located  to  sue  for  and 
recover  in  the  name  of  the  people  of  the  Territory  the  penalty 
above  provided,  and  the  same,  when  so  recovered,  shall  be 
paid  into  the  treasury  of  such  county  for  the  use  of  the  com- 
mon schools  therein." 

It  is  insisted  by  the  appellant  that  the  plaintiff  had  never 
complied  with  the  provisions  of  Chapter  24  at  the  time  that 
the  defendant  Winne  made  and  executed  the  ^45, 000  note,  to 
wit,  October  21,  1890;  and  we  shall  proceed  on  the  ground 
that  no  certified  copy  bf  the  charter  of  plaintiff  was  ever  filed 
with  the  Secretary  of  State  before  it  made  the  loan  to  the  de- 
fendant Winne,  and  that  no  statement  verified  by  the  oaths  of 
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the  president  and  the  secretary  of  the  company  had  been  filed 
before  said  loan  was  made,  which  showed  the  matters  and 
facts  specified  and  required  by  said  Chapter  24.  We  are, 
therefore,  confronted  with  the  necessity  of  deciding  whether 
or  not  a  foreign  corporation  which  has  failed  and  neglected  to 
file  the  statements  and  certificates  required  to  be  filed  can  re- 
cover upon  a  promissory  note  made  to  such  a  corporation  dur- 
ing the  time  it  so  failed  and  neglected  to  file  said  statements 
and  certificates.  This  question  ought  to  be  settled.  It  has 
for  a  long  time  been  a  perplexing  one  to  the  profession,  and 
we  realize  that  on  its  solution  may  depend  very  valuable 
rights.  In  an  eflPort  to  reach  a  correct  judgment  we  have, 
therefore,  given  it  our  most  earnest  deliberation,  sensible  of 
the  fact  that  learned  courts  have  not  taken  the  same  view  of 
statutes  generally  similar  to  ours,  or  applied  like  rules  of  con- 
struction. 

Let  us  carefully  consider  the  language  of  the  statute.  After 
prescribing  that  the  corporation  which  omits  to  file  the  state- 
ments required  shall  forfeit  to  the  state  JIO  a  day  for  every 
day  it  shall  so  neglect  to  file  the  same,  it  adds  the  further 
clause  by  way  of  punishment  that  all  acts  and  contracts  made 
during  the  time  it  shall  so  fail  to  file  such  statements  and  cer- 
tificates shall  be  void  and  invalid  as  to  such  incorporation. 

The  object  of  the  statute  is  primarily  to  compel  a  foreign 
corporation  desiring  to  avail  itself  of  the  privilege  of  doing 
business  within  the  state,  to  submit  itself  to  the  jurisdiction 
of  the  courts  of  the  state.  It  is  not  the  policy  of  the  statute 
to  prevent  foreign  corporations  from  doing  business  within 
the  state.  It  merely  imposes  certain  conditions  in  order  to 
enable  the  citizens  of  the  state  to  effectually  protect  their 
rights,  and  prescribes  penalties  if  the  corporation  ignores  the 
law.  The  statute  does  not  make  the  contract  absolutely  void 
or  a  nullity,  nor  does  it  attempt  to  prohibit  contracts  between 
foreign  corporations  and  persons  within  the  state.  It  says,  in 
effect,  contracts  with  such  corporations  shall  be  void  and  in- 
valid as  to  the  corporation  unless  it  has  first  complied  with  the 
law. 
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What  does  this  mean  ?  We  must  not  be  misled  into  giving 
to  the  words  **void"  and  "invalid"  too  broad  a  meaning,  for, 
as  has  been  well  observed  by  a  learned  court,  deductions 
founded  on  the  broadest  meaning  of  the  word  "void"  would 
lead  to  greater  errors  than  are  found  in  the  most  erroneous 
cases,  while  those  founded  on  its  narrower  and  more  usual 
meaning  seldom  err.     {Pearsoll  v.  Ckapin^  44  Pa.  St.  9. ) 

Therefore,  before  the  court  can  say  that  a  mortgage  made 
by  a  citizen  of  this  state  to  a  foreign  corporation  which  has 
failed  to  file  its  certificate  and  statements  required  to  be  filed 
before  it  can  undertake  to  do  any  business  within  the  state  is 
void  in  the  sense  that  it  is  an  absolute  nullity,  it  should  be 
assured  of  the  correct  meaning  of  the  word;  it  should  observe 
the  use  of  the  word  in  the  context  of  the  statute. 

A  void  contract  is  the  same  as  none,  although  a  voidable 
one  may  be  so  treated.  {^Glst  v.  Smithy  78  Ky.  367.)  The 
two  words  "void"  and  "voidable,"  as  often  used  in  the 
statutes,  have  been  pronounced  by  Bishop  (Section  610  of  his 
work  on  Contracts)  to  be  variable,  and  most  inexact.  But  a 
correct  discrimination  will  lead  us  to  a  right  conclusion.  It 
cannot  be  held  that  the  contract  of  Winne  with  the  plaintiff 
corporation  is  without  any  legal  effect,  for  it  has  some  effect, 
but  it  is  liable  to  be  made  void  by  him  or  a  third  person.  For 
illustration :  Winne  could  enforce  an  agreement  for  a  loan 
with  a  foreign  corporation  that  had  not  complied  with  the 
law,  if  service  could  be  had  upon  it,  if  it  had  agreed  to  make 
one  to  him,  and  thus  give  full  effect  to  such  a  contract  which 
already  had  some  effect  even  under  the  statute;  or,  if  a  loan 
had  been  made  to  him,  Winne  could  give  full  effect  to  such  a 
contract  by  paying  the  corporation,  or  not  asking  to  have  the 
contract  held  void.  In  both  of  these  illustrations,  however, 
there  wpuld  be  some  legal  effect  to  the  contracts  when  entered 
into.  They  would,  therefore,  not  be  void  contracts  within 
the  true  definition  of  the  word,  even  though  in  either  supposed 
case  Winne  could  make  either  contract  void  if  he  chose  to  do 
BO.  And  so  in  this  foreclosure  proceeding,  when  Winne  made 
the  note  and  mortgage  sued  upon,  and  delivered  them  to  the 
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foreign  corporation's  agent,  a  contract  was  made  with  the 
corporation  which  was  enforceable  in  the  courts  of  this  state, 
except  for  the  statutory  provisions  by  which  Winne  could  ask 
to  have  it  declared  void  and  invalid;  that  is  to  say,  the  note 
was  voidable,  but  might  become  void  when  the  mortgagor 
chose  to  avoid  it. 

Bishop,  in  his  work  on  Contracts  (Section  611),  says  that  in 
exact  language  <^void''  has  but  one  meaning,  and  that  <<a  con- 
tract is  'void^  when  it  is  without  any  legal  effect,  'voidable' 
when  it  has  some  effect,  but  is  liable  to  be  made  void  by  one 
of  the  parties  or  a  third  person.''  Some  of  the  cases  refer  to 
contracts  as  void  which  may  be  avoided  by  those  interested, 
yet  define  the  word  as  applying  to  contracts  not  absolutely, 
but  relatively,  void.  Kearney  v.  Vaughaftj  60  Mo.  284,  was 
such  a  case.  There  the  court  said  it  was  perhaps  unfortunate 
that  it  was  not  supplied  ''with  a  term  of  more  precision  than 
the  word  *void,'  a  word  more  often  used  to  point  out  what 
may  be  avoided  by  those  interested  in  doing  so  than  to  mdi- 
cate  an  absolute  nullity — a  proceeding  or  act  to  be  disregarded 
on  all  occasions."  And  in  Pearsoll  v.  Chapin^  supray  which 
is  a  leading  case,  Chief  Justice  Lowrie  took  the  same  general 
ground  that  Bishop  has  taken,  and  wrote  as  follows  :  ''The 
terms  'void'  and  'voidable,'  as  used  in  our  books,  would 
therefore  seem  to  stand  for  absolutely  and  relatively  void. 
That  is  absolutely  void  which  the  law  or  nature  of  things  for- 
bids to  be  enforced  at  all,  and  that  is  relatively  void  which 
the  law  condemns  as  a  wrong  to  individuals,  and  refuses  to  en- 
force as  against  them.  It  is  void  because  absolutely  or  rela- 
tively invalid,  or  not  binding.  The  French  jurisconsults  adopt 
this  distinction  of  absolute  and  relative  nullity." 

The  discrimination  between  a  deed  which  is  an  absolute 
nullity  and  one  which  is  voidable  only  is  very  clearly  made  by 
Chief  Justice  Spencer  in  Anderson  v.  Roberts^  18  Johns.  516. 
In  discussing  the  attitude  of  a  fraudulent  grantee  under  a 
statute  declaring  a  deed  to  be  utterly  void,  he  said  : 

'  'No  deed  can  be  pronounced,  in  a  legal  sense,  utterly  void 
which  is  valid  as  to  some  persons,  but  may  be  avoided  at  the 
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election  of  others.  A  thing  is  void  which  is  done  against  law 
at  the  very  time  of  doing  it,  and  where  no  person  is  bound  by 
the  act;  but  a  thing  is  voidable  which  is  done  by  a  person  who 
ought  not  to  have  done  it,  but  who  nevertheless  cannot  avoid 
it  himself  after  it  is'  done.  Bacon  classes  under  the  head  of 
acts  which  are  absolutely  void  to  all  purposes  the  bond  of  a 
ftmrne  covert^  an  infant,  and  a  person  non  compos  mentis, 
after  an  office  found  and  bonds  given  for  the  periormance  of 
illegal  acts.  He  considers  a  fraudulent  gift  void  as  to  some 
persons  only,  and  says  it  b  good  as  to  the  donor,  and  void  as 
to  creditors.  Whenever  the  act  done  takes  effect  as  to  some 
purposes,  and  is  void  as  to  persons  who  have  an  interest  in 
impeaching  it,  the  act  is  not  a  nullity,  and  therefore,  in  a 
legal  sense,  is  not  utterly  void,  but  merely  voidable.  An- 
other test  of  a  void  act  or  deed  is  that  every  stranger  may 
take  advantage  of  it,  but  not  of  a  voidable  one.  Again,  a 
thing  may  be  void  in  several  degrees  :  (1)  Void  as  if  never 
done,  to  all  purposes,  so  as  all  persons  may  take  advantage 
thereof;  (2)  void  to  some  purposes  only;  (3)  so  void  by 
operation  of  law  that  he  that  will  have  the  benefit  of  it,  may 
make  it  good." 

This  same  rule  and  distinction  between  void  and  voidable 
acts  was  laid  down  in  Fletcher  v.  Stone,  3  Pick.  250.  The 
court  there,  in  order  to  more  accurately  arrive  at  a  meaning, 
drew  a  distinction  between  acts  which  are  mala  in  se  and  those 
which  are  only  m^a  prohibita^  declaring  the  former  absolutely 
void,  and  that  no  right  or  claim  can  be  derived  from  such  acts; 
but  that  acts  which  are  only  mala  prohibita  are  either  void  or 
voidable  according  to  the  nature  and  effects  of  the  act  pro- 
hibited. 

Among  other  things,  the  court  said  :  <^If  it  concerns  the 
public  good,  it  is  generally  to  be  considered  void;  but  if  it  is 
prohibited  for  the  purpose  of  securing  the  private  rights  of 
the  parties  interested,  it  is  only  voidable.  Where  the  public 
interest  is  not  concerned,  it  is  sufficient  to  allow  the  party  who 
may  be  prejudiced  by  an  unlawful  sale  or  contract  to  avoid  it. 
It  is  on  this  ground  that  a  mortgage  or  assurance  given  on  a 
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usurious  consideration  has  been  held  only  voidable,    notwith- 
standing the  strong  words  of  the  statute." 

The  Supreme  Court  of  the  United  States,  in  Ewell  v.  Daggs^ 
108  U.  S.  143,  2  Sup.  Ct.  408,  had  occasion  to  consider  a 
point  analogous  to  this  under  investigation.  It  arose  in  an 
action  brought  on  a  promissory  note,  the  defense  being  usury. 
The  Texas  statute  in  force  when  the  note  was  executed  made 
all  contracts  in  writing  stipulating  for  a  greater  rate  of  inter- 
est than  12  per  cent,  ''void  and  of  no  effect"  for  the  rate  of 
interest,  etc.  The  argument  advanced  was  that  the  contract 
was  void  as  to  the  entire  interest.  But  it  was  held 
that  the  word  ''void  and  of  no  effect"  were  used  in  the 
sense  of  "voidable"  merely, — that  is,  capable  of  being 
avoided, — and  that  they  did  not  mean  that  the  transaction  was 
an  absolute  nullity,  as  though  it  never  had  existed;  not  cap- 
able of  giving  rise  to  any  rights  or  obligations  under  any  cir- 
cumstances. "All  that  can  be  meant  by  the  term,"  Justice 
Matthews  said,  "according  to  any  legal  usage,  is  that  a  court 
of  law  will  not  lend  its  aid  to  enforce  the  performance  of  a 
contract  which  appears  to  have  been  entered  into  by  both  the 
contracting  parties  for  the  express  purpose  of  carrying  into 
effect  that  which  is  prohibited  by  the  law  of  the  land.  (Broom, 
Leg.  Max.)" 

That  great  court  also  recognized  the  distinction  betw&n 
mala  in  se  and  mala  prohibita^  saying:  "A  distinction  is 
made  between  acts  which  are  mala  in  se,  which  are  generally 
regarded  as  absolutely  void,  in  the  sense  that  no  right  or 
claim  can  be  derived  from  them;  and  acts  which  are m/da  pro- 
hibitay  which  are  void  or  voidable,  according  to  the  nature 
and  effect  of  the  act  prohibited.  {Fletcher  v.  Stone^  3  Pic)c:. 
250.)  It  was  accordingly  held  in  Massachusetts  that  a  mort- 
gage or  assurance  given  on  a  usurious  consideration  was  only 
voidable,  notwithstanding  the  strong  words  of  the  statute. 
{Green  v.  Kemp^  13  Mass.  515.)  And  in  such  cases  the  ad- 
vance  of  the  money,  although  the  contract  is  illegal  for  usury, 
is  a  meritorious  consideration,  sufficient  to  support  a  subse- 
quent liability  or  promise,  when  the  positive  bar  of  the  stat- 
ute has  been  removed. " 
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The  statute  was  looked  upon  as,  in  effect,  enabling  the- 
party  sued  to  resist  a  recovery  against  him  of  the  interest 
which  he  had  agreed  to  pay;  the  court  saying  that  the  statute 
was  penal  in  its  nature,  <  inflicting  upon  the  lender  a  loss  and! 
forfeiture  to  that  extent." 

These  decisions  rest  upon  firm  ground.  They  decide  that 
if  there  is  anything  immoral  in  the  contract  itself,  or  even  in 
some  instances  where  it  is  expressly  prohibited  by  statute,, 
that  there  can  be  no  legal  remedy;  but  they  do  not  decide  that 
contracts .  founded  on  meritorious  considerations,  although 
made  by  a  foreign  corporation  in  contravention  of  the  statutes, 
are  nullities.  And  it  appears  to  us  from  the  tenor  of  the  stat- 
ute of  Montana  that  the  legislature  meant,  not  to  declare  such 
a  contract  as  we  have  before  us  absolutely  void,  but  to  con- 
cede the  validity  of  such  a  contract  unless  the  party  who  has 
the  right  to  treat  it  as  void  renders  it  practically  a  nullity  by  % 
invoking  the  provisions  of  the  statute  to  prohibit  its  enforce- 
ment This  opinion  is  strengthened  by  observation  of  the  for; 
feiture  clause  of  $10  a  day  for  every  day  that  the  corporation 
neglects  to  file  the  necessary  certificates.  We  do  not  believe 
that  it  was  intended  to  not  only  impose  that  severe  penalty, 
but  likewise  to  sanction  defenses  which  permit  its  just  debtors 
to  take  the  money  of  a  foreign  corporation,  and  treat  the  con- 
tract of  loan  as  if  never  made  at  all.  The  words  of  forfeiture 
to  the  state  seem  to  negative  the  idea  that  the  contract  is  to  be 
so  treated.  And  what  we  have  taid  of  the  word  **void"  in 
the  statute  applies  as  well  to  to  the  word  ''invalid."  They 
are  used  interchangeably,  and,  thopgh  used  together,  no  force 
is  added  to  "void"  bv  the  use  of  ''invalid." 

The  conclusion  we  therefore  reach  is  that  the  defendant  in 
this  case  could  plead  the  statute,  and  defeat  the  action  upons 
his  note  and  mortgage  so  long,  at  least,  as  plaintiff  delayed! 
complying  with  the  statutes  cited  applicable  to  foreign  corpo- 
rations, unless  a  valid  curative  statute  has  been  passed,  or 
unless  the  plaintiff  could  successfully  invoke  the  doctrine  of 
estoppel  against  defendant,  upon  the  principle  that  defendant,. 
having  borrowed  the  money  of  it  as  a  foreign  corporation,  and 
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having  recognized  its  legal  existence  and  status  within  the  state 
to  a  degree  to  benefit  himself,  ought  not  to  be  heard  to  say 
that  the  corporation  had  not  done  those  acts  which  it  should 
have  done  before  it  could  undertake  the  very  act  which  it  did 
do  at  his  request  and  for  his  great  advantage.  This  point  we 
«hall  not  discuss,  but  it  has  not  been  overlooked  in  our  con- 
sideration of  this  case,  and  we  expressly  reserve  an  opinion 
upon  it. 

Passing,  then,  the  question  of  estoppel,  we  proceed  to  ex- 
amine the  acts  of  the  legislature  passed  subsequent  .to  chapter 
24,  heretofore  referred  to,  to  ascertain  whether,  under  any 
such  statutes,  plaintiff  has  a  remedy,  and  can  recover. 

The  Civil  Code  of  1896  was  approved  February  19th  of  that 
year.  As  printed,  sections  1034,  1035,  thereof  provide  as 
follows : 

Section  1034  :  ''Any  foreign  corporation  that  has  hereto- 
fore engaged  in  business,  performed  acts  or  made  contracts  in 
.  this  state,  may,  within  ninety  days  from  the  date  this  act  goes 
into  effect  comply  with  the  provisions  hereof,  and  thereupon 
all  its  acts  and  contracts  done  and  made  before  this  act  goes 
into  effect  shall  be  valid  and  enforceable,  any  statute  of  this 
state  heretofore  enacted  to  the  contrary  notwithstanding." 

Section  1035  :  ''Foreign  life  insurance  companies,  not  on 
the  assessment  plan,  are  hereby  declared  to  be  embraced  within 
the  provisions  of  this  act. ' ' 

It  appears  that  the  bill  containing  said  sections  1034  and 
1035  was  introduced  February  1,  1895,  and  a  substitute  for 
the  original  bill  was  introduced  February  7,  1895.  They  were 
enacted  as  sections  1  and  2  of  "An  act  to  amend  Title  XI  of 
Part  IV,  of  the  First  Division  of  the  Civil  Code  of  Montana, 
entitled  'Foreign  Corporations.'  "  On  March  5,  1895,  the 
bill  passed,  and  was  approved  by  the  governor  on  March  19, 
1895,  or  one  month  after  the  date  of  the  approval  of  the  Civil 
Code.  The  contention  of  the  appellant  is  that  the  bill  con- 
taining said  sections  1034  and  1035  was,  under  the  facts 
stated,  not  a  bill  to  amend  a  law,  but  simply  a  bill  to  amend  a 
bill,    and  that  it  follows  that,   the  bill  being  a  bill  to  amend 
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something  not  in  existence,    it  was,  therefore,   nugatory  and 
void. 

But  we  cannot  agree  with  the  learned  counsel  for  the  ap- 
pellant upon  this  point.  Section  19,  Article  5,  of  the  Constitu- 
tion provides  that  '<no  law  shall  be  passed  except  by  bill,  and 
no  bill  shall  be  so  altered  or  amended  on  its  passage  through 
either  house  as  to  change  its  original  purpose. "  It  is  a  matter 
of  common  knowledge  that  bills  pending  in  a  legislature  are 
amended  frequently  in  the  course  of  their  process  of  enact- 
ment, and  we  cannot  believe  that  a  statute  amending  a  bill 
which  subsequently  has  become  a  law  is  a  violation  of  any 
<K>nsti£utional  provision.  We  are  cited  to  Section  12,  Article 
7  of  the  Constitution,  which  provides  that  every  bill  passed 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor. 
But  there  is  nothing  in  this  language  which  prevents  the  sepa- 
rate amending  of  a  bill  which  subsequently  becomes  a  law. 
Several  of  the  authorities  cited  by  the  appellant  are  to  the 
effect  that  an  amendment  to  an  act  which  has  been  repealed  is 
nugatory;  but  that  is  a  very  different  proposition  from  the  one 
immediately  before  us,  while  no  case  cited  conflicts  with  our 
opinion. 

Holding,  therefore^  that  sections  1034  and  1035  are  in  force 
as  amendments  to  the  Civil  Code,  by  Section  5182,  Poliiical 
Code,  they  went  into  force  and  effect  July  1,  1895. 

It  is  next  urged  that,  even  if  said  sections  are  in  force,  they 
violate  section  11,  Article  15,  of  the  Constitution  of  the  state, 
and  are  void. 

Section  11,  Article  15,  of  the  Constitution,  is  as  follows:  '<No 
foreign  corporation  shall  do  any  business  in  this  state  without; 
having  one  or  more  known  places  of  business,  and  an  author- 
ized agent  or  agents  in  the  same,  upon  whom  process  may  be 
.served.  And  no  company  or  corporation  formed  under  the 
laws  of  any  other  country,  state  or  territory,  shall  have,  or 
be  allowed  to  exercise,  or  enjoy  within  this  state,  any  greater 
rights  or  privileges  than  those  possessed  or  enjoyed  by  cor- 
porations of  the  same  or  similar  character  created  under  the 
laws  of  the  state. ' ' 
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Appellant,  in  urging  that  the  statutes  referred  to  allow  a 
foreign  corporation  greater  rights  or  privileges  than  those  pos- 
sessed by  a  like  domestic  corporation,  assumed  that  it  might 
be  held  that  chapter  29,  Compiled  Statutes,  and  sections  680- 
683,  Civil  Code,  applied  to  life  insurance  corporations.  But 
as  we  have  accepted  the  contention  of  appellant  that  chapter 
24  is  applicable  to  respondent,  and  not  chapter  29,  it  is  need- 
less to  dwell  on  this  point.  Besides,  if  chapter  29  embraces 
foreign  life  insurance  companies,  and  they  are  not  embraced 
within  chapter  24,  the  contract  is  valid  without  relation  to 
section  1034  at  all,  for  the  provisions  of  chapter  29  do  not  de- 
clare it  invalid,  but  simply  impose  a  penalty. 

We  are  next  brought  to  another  important  point  made  by 
appellant.  He  assails  the  constitutionality  of  said  sections 
1034  and  1035  en  the  ground  that  they  violate  section  13, 
Article  15,  of  the  Constitution,  which  is  as  follows  : 

<  'The  Legislative  Assembly  shall  pass  no  law  for  the  benefit 
of  a  railroad  or  other  corporation,  or  any  individual  or  asso- 
ciation of  individuals,  retrospective  in  its  operation,  or  which 
imposes  on  the  people  of  any  county  or  municipal  subdivision 
of  the  state  a  new  liability  in  respect  to  transactions  or  con- 
siderations already  passed. ' ' 

The  argument  is  that,  if  section  1034  is  valid,  any  unlaw- 
ful act  or  contract  of  the  plaintiff  performed  or  entered  into 
before  August  13,  1895,  is  made  lawful  and  valid;  that  the 
statute  of  frauds,  as  applied  to  plaintiiBT,  is  repealed,  and  that 
any  crimes  or  invasion  of  vested  rights  are  made  legal,  and 
tdtra  vires  acts  are  confirmed. 

Again  we  are  constrained  to  disagree  with  the  argument  of 
the  appellant.  Section  1034  validates  and  renders  enforceable 
acts  and  contracts  of  foreign  corporations  done  and  made  be- 
fore the  amendatory  act  went  into  effect,  notwithstanding  any 
statute  theretofore  enacted  to  the  contrary.  Section  1034  is 
properly  found  in  Title  11  of  the  Civil  Code,  which  pertains 
to  foreign  corporations,  requiring  them  to  file  copies  of  their 
charter  and  reports  and  other  matters  pertaining  to  the  con- 
ditions imposed  by  the  legislature  upon  such  foreign  corpora- 
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lions  before  they  have  the  right  to  transact  business  within 
this  state.  It  was  the  purpose  of  the  statute  just  cited  to 
effectuate  and  make  valid  and  enforceable  acts  and  contracts 
made  by  such  foreign  corporations  where  perchance  they  had 
done  business  without  filing  the  statement  and  certificate  re- 
quired by  previous  statutes  cited.  To  this  purpose  it  will  be 
limited,  because  its  relation  is  solely  to  the  act  of  which  it  is 
amendatory. 

The  point  particularly  pressed  is  that  the  statutes  involved 
are  retrospective  in  their  operation,  and  for  the  benefit  of  cor- 
porations. But,  in  our  opinion,  section  1034  is  not  a  retro- 
spective law  in  the  sense  in  which  the  term  is  used  in  the  con- 
stitutional clause  quoted.  It  is  not  an  inhibition  against 
general  retrospective  legislation  enabling  corporations  which 
have  made  contracts  without  first  observing  certain  legal 
formalities  to  enforce  such  contracts.  It  does  not  prevent  the 
enactment  of  valid  curative  statutes.  Under  its  terms  no 
special  retrospective  laws  can  be  passed  for  the  benefit  of  a 
corporation,  nor  can  any  law  be  enacted  making  a  contract  or 
obligation  where  none  had  existed;  but,  if  a  contract  has  been 
entered  into  between  a  citizen  of  the  state  and  a  foreign  cor- 
poration, and  the  citizen  has  been  possessed  of  a  legal  right 
to  avoid  it  because  of  a  defect  of  proceeding  on  the  part  of 
the  corporation,  which  right,  in  violation  of  good  conscience, 
the  citizen  unjustly  insists  upon,  it  never  was  the  design  of 
the  constitution  to  protect  such  a  right  by  taking  away  from 
the  legislature  the  power  to  pass  a  healing  act  which  deprives 
the  citizen  of  that  right.-  Whatever  the  policy  of  the  state 
may  be  in  relation  to  the  enforcement  of  such  contracts  by 
the  corporation,  the  Constitution  never  prohibited  laws  which, 
according  to  Thompson  on  Corporations  (section  7963),  are 
calculated  to  prevent  persoDs  from  repudiating  the  honest  en- 
gagements into  which  they  have  entered,  provided,  of  course, 
vested  rights  are  not  divested,  or  the  obligation  of  contracts 
are  not  impaired. 

The  legislature  doubtless  realized  at  the  time  of  the  passage 
of  section  1034  that  there   had  been  many  contracts  entered 
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into  between  citizens  of  the  state  and  foreign  corporations, 
where  such  corporations  had  omitted  to  take  the  necessary 
steps  to  authorize  them  to  do  business  within  the  stite.  For 
the  purpose,  therefore,  of  validating  such  contracts,  and  of 
enabling  them  to  be  enforced,  the  statutes  referred  to  were  en- 
acted. We  scarcely  think  it  necessary  to  reaffirm  the  familiar 
doctrine  that,  unless  a  vested  right  is  interfered  with,  or  un- 
less the  obligation  of  a  contract  is  impaired,  a  legislature  may 
pass  a  law  retrospective  in  its  operation,  unless  the  Constitu- 
tion of  the  state  inhibits  such  legislation.  But  we  have 
already  seen  there  is  nothing  in  the  Constitution  of  Montana 
against  such  legislation  as  that  under  examination,  and  the 
simple  inquiry  is,  therefore,  do  these  statutes  take  away  vested 
rights  or  impair  contracts  ? 

Cooley,  Const.  Lim.  p.  464,  says  :  *'But  there  are  many 
cases  in  which  by  existing  laws,  defenses  based  upon  mere 
formalities  are  allowed  in  suits  upon  contracts,  or  in  respect 
to  legal  proceedings,  in  some  of  which  a  regard  to  substantial 
justice  would  warrant  the  legislature  in  interfering  to  take 
away  the  defense  if  it  possesses  the  power  to  do  so.  In  re- 
gard to  these  cases,  we  think  investigation  of  the  authorities 
will  show  that  a  party  has  no  vested  rights  in  a  defense  based 
upon  an  informality  not  affecting  his  substantial  equities.  **' 

And  again,  on  page  467,  he  continues:  '*If  the  thing 
wanting,  or  which  failed  to  be  done,  and  which  constitutes  the 
defect  in  the  proceedings,  is  something  the  necessity  of  which 
the  legislature  might  have  dispensed  with,  by  prior  statute, 
then*  it  is  not  beyond  the  power  of  the  legislature  to  didpeose 
with  it  by  subsequent  statute.  And  if  the  irregularity  con- 
sists in  doing  some  act,  or  in  the  mode,  or  manner  of  doing 
some  act,  which  the  legislature  might  have  made  immaterial 
by  prior  law,  it  is  equally  competent  to  make  the  same  imma- 
terial by  a  subsequent  law.'' 

In  U.  S.  Mortgage  Co,  v.  Gross,  93  111.  488,  the  effect  of 
a  curative  statute,  somewhat  similar  to  section  1034,  was  dis- 
cussed. The  court  decided  that  Lombard,  who  had  borrowed 
the  money,  and  who  had  attempted  to  make  a  valid  contract  of 


20  Mont]  M.  B.  L.  Ins.  Co.  v.  Winnb.  39 

mortgage  to  secure  its  payment,  was,  if  not  legally,  at  least  in 
justice  and  good  conscience,  bound,  and  that  it  was  clear  that 
the  mortgage  could  be  validated  by  a  subsequent  statute,  so 
far  as  it  pertained  to  him.  In  that  case,  too,  the  rights  of 
third  persons  intervened,  which  it  was  claimed  could  not  be 
affected  by  such  legislation.  We  mention  this  phase  of  that 
case  as  bearing  upon  the  relation  of  the  Denver  &  Helena 
Building  company  to  the  respondent  in  this  suit.  The  Illinois 
court  followed  the  distinction  laid  down  by  Judge  Cooley  on 
pages  378  and  379  in  his  work  on  Constitutional  Limitations, 
and  restricted  the  operation  of  the  rule  to  the  parties  to  the 
original  contract,  and  to  such  other  persons  as  may  have  suc- 
ceeded to  their  rights,  with  no  greater  equities.  Here  the 
Danver  &  Helena  Building  company  expressly  assumed  and 
agreed  to  pay  the  principal  of  the  note  to  the  plaintiff  cor- 
poration, and  bought  with  full  knowledge  of  the  mortgage. 
Under  such  circumstances  the  court  must  recognize  the  rights 
of  the  plaintiff  corporation  as  best,  and  as  entitled  to  the  first 
protection  which  the  law  usually  accords  in  such  cases. 

This  Illinois  decision  last  referred  to  was  affirmed  by  the 
Supreme  Court  of  the  United  States,  reported  in  108  U.  S. 
477,  2  Sup.  Ct.  940.  Justice  Harlan,  in  speaking  of  the 
statute  of  Illinois  which  forbade  a  foreign  corporation  from 
taking  a  mortgage  upon  real  property  in  that  state  to  secure  a 
loan  of  money,  decided  that  when  the  legislature  removed 
such  inhibition,  as  well  by  statute  as  by  the  public  policy  of 
the  state,  upon  the  execution  of  a  contract  of  mortgage  it 
could  not  be  said  that  such  legislation,  although  retrospective 
in  its  operation,  impaired  the  obligation  of  a  contract. 

Continuing,  he  said  :  <<It  rather  enables  the  parties  to  en. 
force  the  contract  which  they  intended  to  make.  It  is,  in 
effect,  a  legislative  declaration  that  the  mortgagor  shall  not, 
in  a  suit  to  enforce  the  lien  given  by  the  mortgage,  shield  him- 
self behind  any  statutory  prohibition  or  public  policy  which 
prevented  the  mortgagee,  at  the  date  of  the  mortgage,  from 
taking  the  title  which  was  intended  to  be  passed  as  security 
for  the  mortgage  debt.     We  repeat  here  what  was  said  in 
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Satterlee  v,  Matthewaon^  2  Pet.  380,  and  in  substance  in  Wat- 
son V.  Mercer^  8  Pet.  88,  that  *'it  is  not  easy  to  perceive  liow 
a  law  which  gives  validity  to  a  void  contract  can  be  said  to 
impair  the  obligation  of  that  contract. '^ 

The  Supreme  Court  was  again  called  upon  to  pass  upon 
rights  taken  away  by  curative  statutes  in  Swell  v.  DaggSy 
heretofore  cited,  and  treated  a  constitutional  repeal  of  a  usury 
law  upon  a  contract  previously  made  in  the  following  lan- 
guage :  '  'Independent  of  the  nature  of  the  forfeiture  as  a 
penalty,  which  is  taken  away  by  a  repeal  of  the  act,  the  more 
general  and  deeper  principle  on  which  they  are  to  be  sup- 
ported is  that  the  right  of  a  defendant  to  avoid  his  contract  is 
given  to  him  by  statute  tor  purposes  of  its  own,  and  not  be- 
cause it  affects  the  merits  of  his  obligation;  and  that  whatever 
the  statute  gives,  under  such  circumstances,  as  long  as  it  re- 
mains in  fieri,  and  not  realized  by  having  passed  into  a  com- 
plete transaction,  may,  by  a  subsequent  statute,  be  taken 
away.  It  is  a  privilege  that  belongs  to  the  remedy,  and  forms 
no  element  in  the  rights  that  inhere  to  the  contract.  The 
benefit  which  he  has  received  as  the  consideration  of  the  con- 
tract, which,  contrary  to  law,  he  actually  made,  is  just  ground 
for  imposing  upon  him,  by  subsequent  legislation,  the  liability 
which  he  intended  to  incur.  That  principle  has  been  repeat- 
edly announced  and  acted  upon  by  this  court.'' 

To  enumerate  more  cases  where  the  principle  that  a  retro- 
active law  conferring  a  legal  remedy  divests  no  rights,  where 
a  right  to  recover  on  the  contract  sued  on  would  have  been 
possessed  if  there  had  been  no  legislative  interdiction,  would 
be  useless.  The  reasoning  of  Judge  Cooley  has  been  so  often 
applied  that  to  quote  the  language  of  many  more  decisions 
would  be  but  needless  prolixity.  The  doctrine  is  well  laid 
down  in  Heatt  v.  Werts^  4  Serg.  &  R.  356;  Wade,  Retro. 
Laws,  §  260;  Suth.  St.  Const.  §  483. 

This  curative  statute  impaired  no  contract.  It  only  set  aside 
an  impediment  to  a  contract  honestly  made  by  defendant  with 
the  plaintiff.  In  thus  removing  the  impediment  it  was  to  that 
extent  retroactive.     As  said,  if  the  act  destroys  a  right  pre- 
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viously  attached,  it  is  contrary  to  constitutional  limitations; 
but  we  should  not  lose  sight  of  the  difference  between  a  law 
which  does  divesc  a  right,  yet  removes  a  disability.  The 
statute  under  consideration  well  exemplifies  this  distinction. 
It  works  no  wrong  or  injustice  against  Winne.  His  rights 
are  not  interfered  with.  The  mortgage  contract  is  not  vio- 
lated or  disturbed  to  any  extent  whatsoever.  The  statute 
merely  takes  from  the  mortgage  contract  the  taint  which  the 
policy  of  the  law  imposed,  and  gives  to  the  plaintiff  a  right  to 
recover  on  the  contract — a  right  which  it  would  have  pos- 
sessed if  there  had  been  no  legislative  interposition.  Bleak- 
ney  v.  Banky  17  Serg.  &  R.  64. 

Indeed,  upon  the  authority  of  our  own  decision  in  State  v. 
D'ickennan^  16  Mont.  278,  40  Pac.  698,  section  1034  is  not  a 
violation  of  the  Constitution  of  the  state,  and,  as  appropriate 
to  the  question  before  us,  we  quote  the  following  language  of 
Chief  Justice  Pemberton  : 

'<We  have  already  held  that  a  liability  existed  on  the  part 
of  the  district  to  refund  the  money  advanced  by  relator.  This 
liability  existed  prior  to  the  passage  of  the  law  under  discus- 
sion. The  law  imposed  no  new  liability  or  burden  upon  the 
district.  The  law  was  intended  to  give  a  remedy,  if  remedy 
were  wanting  for  its  enactment.  We  think  the  legislature 
had  the  power  to  enact  the  law,  and  that  the  law  does  not 
conflict  with  the  Constitution  of  the  state.'' 

It  appearing  that  respondent  filed  the  papers  and  complied 
substantially  with  the  law  within  90  days  after  the  codes  went 
into  effect,  its  acts  and  contract  had  and  made  with  appellant 
Winne  before  the  codes  took  effect  are  valid  and  enforceable, 
notwithstanding  any  statute  which  provided  that  a  foreign  cor- 
poration should  file  a  statement  and  certificate  before  doing 
business,  or  the  contract  as  to  them  should  be  void  and  in- 
valid. 

Several  minor  errors  are  assigned,  but  we  find  none  of  them 
are  well  taken.     The  judgment  is  affirmed. 

AffirmecL. 

Pembebton,  C.  J.,  and  Buck,  J.,  concur. 
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MUTUAL  BENEFIT  LIFE   INSURANCE  CO.,  Respond- 
ent, V.   WINNE  ET  AL.,  Appellants. 

[Submitted  May  25, 1897.    Decided  June  14, 1897.] 
(For  syllabus,  see  case  next  preceding.) 

Appeal  from  District   Courts   Lewis  and   Clarke  County, 
Henry  N.  BlaJce^  Jvdge. 

B.  P.  Carpenter^  A.  K,  Barbour  and  W.  J.  Kinsley^  for 
Appellants. 

Peb  Curiam. — This  action  was  brought  by  plaintiff  to  re- 
cover judgment  against  defendants  Winne  and  Gallup  and  wife 
for  ^7, 500,  due  on  a  promissory  note  or  bond  dated  at  Hel- 
ena, Montana,  October  1,  1891,  and  interest,  costs  and  at- 
torney's fees,  and  for  a  decree  of  foreclosure  of  a  certain 
mortgage  made  by  defendants  Winne  and  Gallup  and  wife  to 
plaintiff  to  secure  said  note  to  plaintiff.  The  questions  in- 
volved are  the  same  as  those  considered  and  decided  in  the 
case  of  Mutual  Benefit  Life  Insurance  Co.  v.  Winne^  20 
Mont.  20,  49  Pac.  446;  and  it  being  stated  to  the  court  by 
respective  counsel  in  this  and  the  preceding  case  that  like 
orders  may  be  made  in  both,  it  is  therefore  ordered  that  the 
judgment  herein  be  affirmed. 


GEORGE    WELCOME,    Respondent,    «.  ED.  HOWELL, 

Appellant. 

[Submitted  June  7, 1807.    Decided  June  21, 1897. ] 

Appeal — Jurisdiction — Time  for    Taking  an  Appeal  from 
Judgment  rendered  on  Appeal  from  Inferior  Court. 

Section  1728  of  the  OlYll  Code  provides  that  an  appeal  may  be  taken  from  a  Judgment 
rendered  on  an  appeal  from  an  Inferior  court,  within  90  days  after  the  entry  of  such 
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judgment.   HeUL,  that  an  appeal  from  such  a  Judgment  when  not  taken  within  the 
time  limited  will  be  dismissed  for  want  of  jurisdiction. 

Appeal  from,  Diairict  Courts  Park  County,  Frank  Ilenry^ 
Judge, 

Action  brought  by  George  Welcome  against  Ed.  Howell 
under  the  statute  of  forcible  detainer.  From  the  judgment 
of  the  court  below,  defendant  appeals.     Dismissed. 

W,  H.  Poorman^  for  Appellant. 
K,  C.  Dayj  for  Respondent. 

Hunt,  J. — This  action  was  brought  by  plaintiff  before  a 
justice  of  the  peace,  under  the  statute  of  forcible  detainer. 
The  defendant  had  judgment  in  the  Justice^ s  Court.  From 
that  judgment,  plaintiff  appealed  to  the  District  Court.  In 
the  District  Court,  plaintiff  recovered  judgment,  and  defend- 
ant attempts  to  prosecute  his  appeal  from  said  judgment  to 
this  court. 

The  record,  however,  discloses  that  there  is  no  appeal  be- 
fore us  which  can  be  entertained.  The  judgment  of  the  Dis- 
trict Court  was  duly  rendered  and  entered  July  1,  1896.  De- 
fendant** s  notice  of  appeal  from  the  aforesaid  judgment  was 
served  October  7,  1896,  or  more  than  90  days  after  the  judg- 
ment of  the  District  Court  was  entered.  Section  1723,  Code 
of  Civil  Procedure,  provides  that  an  appeal  may  be  taken 
^ 'from  a  judgment  rendered,  on  an  appeal  from  an  inferior 
court,  within  ninety  days  after  the  entry  of  such  judgment." 
It  appears,  therefore,  that  this  appeal  was  taken  after  the  ex- 
piration of  the  time  limited  by  the  statute,  and  on  that  ac- 
count is  of  no  avail,  and  must  be  dismissed.  ( Calderwood  v. 
Peyser  J  42  Cal.  110;  Dooling  v.  Moore,  20  Cal.  142.) 

For  lack  of  jurisdiction,  the  appeal  is  dismissed. 

Dismissed, 
PsMBERTON,  C.  J.,  and  Buck,  J.,  concur. 
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FRED.  WHITESIDE,  Appellant,  v.  SCHOOL  DISTRICT 

No.  5  ET  AL.,  Respondents. 

[Submitted  June  14, 1897.    Decided  June  21, 1897.] 

Mechanic's  Liens — School  Houses. 

Mkohaitic's  liiBirs— School  House.— Inasmucii  as  the  law  which  proyldes  for  Uena  of 
mechanics  does  not  expressly  proride  for  a  lien  upon  school  and  other  buildings  tueh 
buildings  are  not  subject  to  the  lien  of  a  sub-contractor. 

Sakx.— By  section  821.  First  Diyision  of  the  Compiled  Statutes  1887,  public  buildings  are 
exempt  from  execution:  sub-division  9  of  the  same  law  provides:  *'But  no  article  or 
species  of  property  mentioned  In  this  section  shall  be  exempt  from  execution  issued 
upon  a  Judgment  recoTered  for  its  price  or  upon  a  mortgage  thereon.  Hdd,  that  the 
subcontractor  not  having  a  lien  upon  the  property,  he  cannot  subject  the  same  to  a 
sale  to  enforce  the  Hen. 

Appeal  from  District    Courts   Flathead  County.      Charles 
IF.  Pomeroy^  Judge. 

Action  by  Fred  Whiteside  against  School  District  No.  5  of 
Flathead  county  and  others.  From  a  judgment  in  favor  of 
<lefendants,  plaintiff  appeals.     Affirmed. 

W.  N.  Noffsinger  and  M.  D.  Baldwin^  for  Appellant. 

C.  B.  Nolan^  Attorney  General,  for  Respondents. 

Hunt,  J. — Plaintiff  brought  this  action  to  enforce  a  me- 
-chanic^s  lien  against  certain  lots  of.  ground  alleged  to  belong 
to  the  defendant  School  District  No.  5,  Flathead  county, 
Montana,  and  the  buildings  and  improvements  thereon,  for 
material  and  labor  furnished  and  used  in  the  erection  of  a  school 
house.  Plaintiff  was  a  sub-contractor,  with  a  balance  due  him 
by  the  contractor.  The  question  raised  is  whether  such  a  lien 
•can  be  enforced  against  a  school  house  and  lots  held  by  school 
trustees  for  uses  of  a  public  school. 

Boisot,  a  late  and  careful  writer  on  mechanics'  liens,  states 
the  law  as  follows:  '^There  can  be  no  mechanic's  lien  on 
public  property  unless  the  statute  creating  such  lien  expressly 
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so  provides,  since  such  a  lien  would  be  contrary  to  public 
policy,  and  would  also  be  incapable  of  enforcement,  public 
property  not  being  subject  to  forced  sale.  *  *  *  Public 
school  buildings  are  also  exempt  from  mechanics'  liens." 

Jones  on  Liens,  section  137,  lays  down  the  same  rule  that 
mechanic's  lien  laws  do  not,  in  the  absence  of  express  provis- 
ions, apply  to  public  buildings,  on  grounds  of  public  policy. 

Phillips  on  Mechanics'  Liens,  section  179,  also  writes  that 
under  an  ordinary  statute  a  lien  cannot  be  acquired  for  work 
done  or  materials-furnished  towards  the  erection  of  a  publio 
school  house,  erected  in  accordance  with  public  law,  and  that 
where  a  remedy  is  provided  by  statute  for  the  collection  of 
judgments  and  debts  created  by  public  functionaries,  a  me- 
chanic's lien  against  a  public  school  house  is  impliedly  pro- 
hibited, and  cannot  be  enfored. 

The  copious  citations  of  cases  in  the  notes  of  these  several 
authors  fully  sustain  the  text  laid  down  by  each  of  them. 
Some  of  the  more  recent  cases  are  Hovey  v.  Town  of  East 
Providence,  17  R.  L  81,  20  Atl.  205;  Mayrhofer  v.  Board  of 
Education,  89  Cal.  110,  26  Pac.  646;  Fatout  v.  Commission- 
ers, 102  Ind.  223,  1  N.  E.  389;  Portland  Lumbering  (&  Manu- 
facturing Company  v.  School  District  No.  i,  13  Or.  283,  10' 
Pac.  360;  Jordan  v.  Board  of  Education,  39  Minn.  299,  39 
N.  W.  801. 

Most  of  the  decisions  base  their  reasoning  upon  the  ground 
of  public  policy,  and  point  out  that  it  is  easy  to  see  what  detri- 
ment might  follow  if  lands  and  buildings  held  for  public  uses 
— as,  for  instance,  common  schools — could  be  sold  to  satisfy 
the  debts  or  defaults  of  municipal  corporations  having  the 
legal  title. 

In  the  California  case  cited  above  the  court  invoked  the^ 
general  doctrine  that  ^  'the  state  is  not  bound  by  general  words 
in  a  statute  which  would  operate  to  trench  upon  its  sovereign 
rights  injuriously  affecting  its  capacity  to  perform  its  func- 
tions or  establish  a  right  of  action  against  it,"  and  the  court, 
applied  the  familiar  rule  of  construction  heretofore  cited  by 
holding  that  by  the  omission  m  the  statute  to   mention  public 
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baildings  it  was  manifest  from  the  whole  statute  of  that  state 
that  they  were  not  included. 

We  believe  that  under  the  statute  of  this  state,  construing 
it  according  to  the  rule  laid  down  in  the  foregoing  cases,  it 
was  not  intended  to  give  to  a  mechanic  who  is  a  sub-contrac- 
tor a  lien  for  work  done  or  materials  furnished  in  the  con- 
struction of  a  public  school  house.  The  omission  of  the  ex- 
press right  to  a  lien  upon  such  a  building  and  property  shows 
that  it  was  not  intended  to  be  included  within  the  provisions 
of  the  law  for  reasons  of  public  policy.  It  is  evident  that  the 
leofislature  did  not  mean  to  disturb  this  almost  universal  rule 
of  statutory  construction.  By  section  321,  First  Division  of 
the  Compiled  Statutes  1887,  public  buildings  and  lots  are  ex- 
empt.    This  includes  public  school  houses  and  lots. 

The  appellant  contends,  however,  that  the  very  last  clause 
of  sub-division  9  of  the  exemption  statute  renders  a  school 
house  subject  to  the  levy  of  an  execution.  After  providing 
that  public  property  shall  be  exempt,  the  statute  continues  : 
*'But  no  article  or  species  of  property  mentioned  in  this  sec- 
tion shall  be  exempt  from  execution  issued  upon  a  judgment 
recovered  for  its  price,  or  upon  a  mortgage  thereon. ' ' 

But  we  think  that  the  language  quoted  is  entirely  inappli- 
cable to  the  case  of  a  sub-contractor  who  is  seeking  to  fore- 
close a  mechanic's  lien.  Not  having  the  right  to  subject  the 
property  to  the  lien,  it  should  not  be  subjected  to  a  sale  to  en- 
force such  lien.     {State  v.  Tiedtmann^  69  Mo.  306.) 

Whatever  may  be  the  rights  of  a  direct  judgment  creditor 
of  the  school  district,  who  has  sold  property  to  the  trustees 
for  public  uses,  it  is  certain  that  the  statute  does  not  mean  to 
limit  the  previous  general  words  of  exemption  by  permitting 
a  school  house  to  be  sold  under  an  execution  in  favor  of  a  sub- 
contractor who  has  no  special  lien,  for  a  small  part  of  its 
value,  and  perhaps  to  be  forever  lost  to  the  school  district  be- 
foie  funds  could  be  collected  by  a  tax  levy  wherewith  to  pay 
the  amount  of  the  debt. 

The  judgment  is  affirmed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur.  ^     ^  ' 
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JAMES  A.  MURRAY,  Appellant,  v.  H.    S.   CLARK  et 

AL.,  Respondents. 

[Submitted  June  16, 1897.    Decided  June  21, 1897.] 
(For  syllabus  see  Mvrray  ▼.  Conion,  19  Mont.  889.) 

Action  by  James  Murray  against  H.  S.  Clark  and  others. 
From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

Carroll  d:  Leehey^  for  Appellant. 

Per  Curiam — It  is  agreed  by  counsel  in  this  case,  by  stipu- 
lation on  file,  that  the  facts  and  questions  involved  in  this  ap- 
peal are  precisely  the  same  as  in  Murray  v.  Corddn^  19  Mont. 
389,  (decided  by  this  court  on  April  26,  1897)  48  Pac.  743. 
Therefore,  upon  the  authority  of  that  case,  the  judgment  and 
order  in  this  case  are  reversed,  and  the  cause  remanded,  with 
directions,  to  the  District  Court  to  make  the  same  orders  and 
pursue  the  same  instructions  as  were  directed  by  this  court  in 
Murray  v.   Cordon.  , 

Reversed, 

A.  W.  MILES,  Appellant,  v.  A.  F.   Coutts,  et  al., 

Respondents. 

(Submitted  June  7th,  1897.    Decided  June  21.  1897.1 

Mechanic's  Lien — Right  of  Subcontractor — Contract  against 
Liens. 

The  right  to  a  lien  which  is  given  by  statute  to  a  subcontractor  or  material  man,  cannot 
be  destroyed  by  a  proYlsion  against  liens  contained  in  the  contract  between  the 
owner  of  the  building  and  the  contractor,  to  which  contract  such  subcontractor  or 
material  man  was  not  a  party  and  of  which  he  had  no  Icnowledge. 

Appeal  from  District  Courts  Pa/rk  county.  D.  J.  Rose^ 
Jvdge. 

Action  brought  by  A.  W.  Miles  against  A.  F.  Coutts  and 
others  to  foreclose  a  mechanic's  lien.  From  the  judgment  of 
the  lower  court,  plaintiff  appeals.     Reversed. 


Aft 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  foreclose  a  mechanic's  lien,  brought  by 
plaintiff,  who  is  a  material  man,  and  claims  a  lien  as  such. 
The  complaint  is  in  the  usual  form  used  in  cases  of  this  kind. 
The  answers,  after  denying  the  several  allegations  of  the  com- 
plaint, allege:  <'And,  for  a  further  and  separate  defense  to 
the  said  action,  defendant  alleges  that  on  the  27th  day  of  May, 
1892,  the  defendant  Frank  Henry  entered  into  a  written  con- 
tract with  A.  F.  Coutts  for  the  erection  of  a  dwelling  house 
upon  lots  named  in  the  complaint,  by  the  terms  of  which  the 
said  Coutts  was  at  his  own  cost  and  expense  to  build  and  erect 
the  dwelling  house  mentioned  in  the  complaint,  and  was  to 
furnish  all, labor  and  material  for  the  construction  thereof  at 
his  own  proper  cost  and  expense,  under  the  direction  of  Gal- 
braith  and  Fuller,  architects,  according  to  certain  plans  and 
specifications  mentioned  in  the  contract. "  It  is  conceded  that 
the  building  contract  provided  for  and  included  the  furnish- 
ing of  the  glass  to  be  used  in  the  building,  for  which  plaintiff* 
sues  in  this  action.  Said  Coutts,  by  the  terms  of  the  contract, 
was  to  have  said  dwelling  house  completed  on  or  before  the 
1st  day  of  November,  1892,  and  agreed  to  pay  for  all  labor 
and  material,  and  to  allow  no  liens  to  be  filed  on  said  dwelling. 
Defendant  Henry  claims  that,  by  the  terms  of  said  contract 
between  himself  and  Coutts,  the  plaintiff  is  estopped  from 
claiming  any  lien  for  material  furnished  upon  said  premises, 
or  any  part  thereof. 

The  written  contract  referred  to  in  defendant's  answer  is 
filed  as  an  exhibit  with  the  answer. 

The  eleventh  clause  of  said  contract  reads  as  follows : 
<^Said  contractor  agrees  to  pay  for  all  labor  and  material,  and 
allow  no  liens  to  be  filed  on  said  building,  and  the  said  pro- 
prietor reserves  the  right  to  pay  off  and  discharge  any  liens 
that  may  be  filed,  out  of  sums  due  said  contractor,  as  herein- 
above provided." 

To  the  answer  the  plaintiff  filed  a  demurrer,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  defense. 
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The  court  below  overruled  the  demurrer,  and  plaintiff  declin- 
ing to  further  plead,  the  cause  came  on  for  trial,  and  judg- 
ment was  rendered  against  the  plaintiff  for  costs.  From  .this 
judgment,  plaintiff  appeals. 

J.  A.  Savage  and  t\  C.  Daj/j  for  Appellant. 

A.  J,   Campbdlj  for  Respondents. 

Pemberton,  C.  J. — The  plaintiff  in  this  case  is  a  material 
man,  and,  as  such,  is  endeavoring  to  enforce  a  lien  against  the 
premises  in  question.  It  is  conceded  that  he  is  entitled  to  the 
relief  he  seeks  in  this  suit,  unless  he  is  estopped  and  barred 
from  claiming  a  lien  by  the  terms  of  the  eleventh  clause  of 
the  contract  entered  into  by  and  between  the  original  con- 
tractor and  the  owner  of  the  building  and  premises  in  contro- 
versy, which  clause  is  pleaded  by  the  defendants.  This  clause 
is  given  in  full  in  the  statement  above. 

It  cannot  be  disputed  that  our  lien  law  gives  a  material  man 
a  lien  for  the  materials  furnished  by  him  in  the  construction 
of  a  building.  He  is  as  much  entitled  to  a  lien  under  the  law 
as  a  contractor,  subcontractor,  or  laborer.  The  material 
questions  here  presented  are  two  : 

First.  Are  the  terms  of  the  clause  in  the  contract  between 
the  contractor  and  owner  of  the  building  so  explicit  as  to  ad- 
mit of  but  one  interpretation,  namely,  to  forbid  the  claiming 
of  a  lien  by  the  original  contractor  and  all  other  persons 
furnishing  labor  or  material  in  the  construction  of  the  build- 
ing? 

Second.  Can  the  contractor  and  owner  of  the  building,  by 
contract,  deprive  all  other  persons  who  labor  and  furnish  ma- 
terials in  the  construction  of  a  building  of  their  right  to  claim 
a  lien  thereon  without  their  assent  ? 

It  is  not  disputed  that  all  persons  to  whom  the  law  gives  a 
lien  may  waive  it  by  proper  agreement.  These  questions 
have  been  very  extensively  discussed  by  the  Supreme  Court  of 
Pennsylvania.  The  laws  of  that  state  are  very  similar  to  ours 
as  to  the  persons  who  are  entitled  to  a  lien.     In  a  number  of 
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t^tses  the  Supreme  Court  of  that  state  has  held,  in  effect,  that, 
where  a  contractor  convenants  with  the  owner  of  a  building 
not  to  file  a  lien  or  permit  liens  to  be  filed  by  others,  the  sub- 
contractor and  all  persons  furnishing  labor  or  materials  were 
estopped  or  deprived  by  such  contract  from  claiming  liens  on 
the  premises.  This  holding  is  upon  the  theory  that,  ''the 
only  c(mnection  between  the  owner  and  the  subcontractor  be- 
ing through  and  by  means  of  the  contract  between  the  owner 
and  the  principal  contractor,  the  subcontractor  is  chargeable 
with  notice  of  all  its  terms  and  stipulations,  and  is  bound 
thereby."  Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Atl. 
632. 

In  Nice  v.  WaZk^,  153  Pa.  St.  123,  25  Atl.  1066,  the 
court  collate  and  discuss  their  former  decisions  on  these  ques- 
tions. In  the  case  just  cited,  the  court,  while  it  adheres  to 
the  doctrine  as  laid  down  in  Schroeder  v.  Galland,  supra^  and 
other  cases  commented  upon,  says  : 

**In  order  to  prevent  a  rontractor  or  subcontractor  from 
tiling  a  lien  agaist  a  building,  there  must  be  an  express  cove- 
nant against  liens,  or  a  covenant  resulting  as  a  necessary  im- 
plication from  the  language  employed;  and  the  implied  cove- 
naut  should  so  clearly  appear  that  the  mechanic  and  material 
men  can  understand  it  without  consulting  a  lawyer  as  to  its 
legal  effect.  If  a  contract  is  so  worded  as  to  be  fairly  subject 
to  another  construction,  it  is  a  sufficient  reason  why  it  should 
not  be  held  to  bar  the  right  of  the  subcontractor  to  file  a  lien. ' ' 

It  will  be  observed  that  the  eleventh  clause  of  the  contract 
involved  in  this  case,  after  stating  that  the  contractor  would 
pay  for  all  labor  ahd  material,  and  allow  no  liens  to  be  filed 
on  the  building,  reserved  in  the  same  sentence  the  right  to  the 
owner  to  pay  off  and  discharge  any  liens  that  might  be  filed 
out  of  sums  due  said  contractor.  Contracts  containing:  the 
same  or  similar  terms  and  stipulations  have  been  held  not  to 
bar  subcontractors,  laborers,  and  noaterial  men  of  the  right  to 
claim  liens  upon  a  building.  L^ryd  v.  Krause,  147  Pa.  St. 
402,  23  Atl.  602,  and  other  cases  discuhsed  in  Nice  v.  WaU'er^ 
supra.     Some  of   these  cases  hold  that  the  reservation  of   the 


20  Mont.]  Miles  v.  Coutrs.  61 

right  by  the  owner  to  pay  off  liens  out  of  the  money  due  the 
contractor,  by  implication,  concedes  the  right  to  material  men 
and  others,  under  such  contracts,  to  claim  and  file  liens.  In 
other  words,  such  contracts  are  held  to  be  capable  of  two  in- 
terpretations, and  are  not  so  explicit  in  terms  as  to  defeat  the 
right  to  claim  a  lien  by  Others  than  those  who  are  parties  to 
the  contract.  Such  contracts  are  held  to  be  defective  accord- 
ing to  the  rule  stated  in  JVice  v.    Wa/ker,  supra. 

We  doubt  if  the  terms  of  the  contract  under  discussion  are 
sqfficiently  explicit  to  absolutely  exclude  the  right  to  claim 
liens  against  the  premises  in  controversy,  under  the  authori- 
ties referred  to.  But,  even  if  there  was  no  doubt  in  our 
minds  upon  this  point,  we  are  still  confronted  with  the  graver 
question  as  to  the  power  of  the  contractor  and  the  owner  of 
the  building,  by  contract  between  themselves  alone,  to  deprive 
all  other  persons  who  labor  or  furnish  materials  in  the  con- 
struction of  the  building  of  their  right  to  claim  and  enforce  a 
lien  thereon  without  their  assent. 

Boisot,  in  his  work  on  Mechanic's  Liens  (section  747),  says  : 
* 'Admitting  that  a  contractor  may,  by  provision  in  the  build- 
ing contract,  cut  himself  off  from  the  benefits  of  the  mechan- 
ic's lien  law,  his  right  to  keep  subcontractors  and  material 
men  in  the  second  degree  from  claiming  liens  is  not  so  clear." 

After  admitting  that  a  majority  of  the  decisions  hold  that 
a  clearly  expressed  covenant  between  the  contractor  and 
owner  to  that  effect  will  preclude  the  claiming  of  liens  by  any 
one,  this  author,  in  section  748,  says:  *'The  rule  requiring 
agreements  to  waive  mechanics'  liens  to  be  clearly  expressed 
applies  with  even  additional  force  when  the  agret^ment  is  in- 
voked to  cut  off  the  rights  of  subcontractors  or  material  men 
in  the  second  degree. ' ' 

While  it  must  be  conceded  that  a  majority  of  the  decisions 
b€ild  that  a  clearly  expressed  covenant  in  a  contract  between 
the  contractor  and  the  owner,  that  no  liens  shall  be  allowed 
airainst  the  building,  will  bind  the  contractor  and  all  other 
)>ersons  performing  labor  or  furnishing  materials  in  the  con- 
struction of  a  building,  still  that  doctrine  cannot  be  claimed 
ti>  be  the  settled  rule  of  law  on  the  subject. 
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In  Whittier  v.  Wilbuvy  48  Cal.  175  (a  suit  by  material 
men),  where  the  contractor  had  contracted  with  the  owner, 
among  other  things,  to  save  the  premises  from  any  liens,  and 
which  contract  was  pleaded  by  the  owner,  the  court  said  : 

^^And  in  such  cases  the  contractor  and  owner  cannot  deprive 
the  material  man  of  his  lien  by  introducing  a  stipulation  into 
the  building  contract,  by  which  the  contractor  agrees  to  in- 
demnify the  owner  against  any  lien  by  persons  furnishing 
materials  to  be  used  in  tbe  construction  of  the  building." 

Norton  v.  Clarky  27  Atl.  252,  is  a  strong  case  in  point. 
The  suit  ^as  to  enforce  a  mechanic's  lien.  Clark  was  the 
contractor.  In  the  written  contract  between  Clark  and  the 
owner  there  was  an  explicit  stipulation  ^^thatno  liens  should 
exist  or  be  claimed  for  any  labor  or  materials  furnished  by 
Clark  or  others  employed  by  him."  On  the  trial  the  plaint- 
iff introduced  in  evidence  the  contract  between  the  contractor 
and  owner,  to  prove  the  agency  of  the  contractor  to  hire  labor 
and  purchase  materials.  In  discussing  the  case  the  Supreme 
Court  of  Maine  say  : 

^^The  fact  that  such  a  contract  was  made  clearly  tends  to 
prove  that  the  owner  consented  to  the  furnishing  of  labor  and 
materials  by  others  at  Clark's  procuration.  He  could  not 
reasonably  have  expected  Clark  to  personally  perform  all  the 
labor,  and  have  on  hand  all  the  materials.  He  must  have  an- 
ticipated that  Clark  would  procure  much  of  the  labor  and 
materials  from  others.  Hence  his  consent  thereto  may  be 
reasonably  inferred  from  his  making  such  a  contract. 

"The  written  contract,  when  admitted  and  read  in  evidence, 
disclosed  a  stipulation  by  Clark  that  no  liens  should  exist  or 
be  claimed  for  any  labor  or  materials  furnished  by  Clark  or  by 
others  employed  by  him.  The  owner  claimed  that  this  stipu- 
lation barred  the  plaintiff 's  lien,  though  he  had  no  previous 
knowledge  of  it,  he  having  acted  under  Clark,  and  having  put 
in  the  contract  as  part  of  his  evidence.  The  court  ruled  other- 
wise, and  the  owner  excepted. 

'^The  argument  is  that,  having  put  the  contract  in  evidence, 
tlie  plainlili   is  bound   by   it^  terms.      Not  so.      The  plaintiff 


20  Moot]  Miles -y.  CouTTS.  53 

did  not  put  it  in  as  his  contract,  but  only  as  a  written  admis- 
sion by  the  owner,  tending  to  prove  consent  by  him.  The 
plaintiff,  having  no  knowledge  of  the  stipulation,  cannot  be 
deprived  by  it  of  any  rights  he  had  acquired  by  contract  or 
by  statute,  even  though  he  prove  it  as  a  circumstance  to  es- 
tablish such  rights.  Neither  does  the  fact  that  the  plaintiff 
was  in  Clark's  employ  make  him  subject  to  any  stipulations 
Clark  might  choose  to  make  with  others.  This  particular 
stipulation,  like  all  other  stipulations,  binds  only  those  who 
made  it  or  assented  to  it.     The  plaintiff  did  neither. ' ' 

We  think  the  conclusion  reached  by  the  court  in  the  case 
jubt  quoted,  that  the  stipulation  under  discussion,  ''like  all 
other  stipulations,  binds  only  those  who  made  it  or  assented 
to  it,''  is  the  only  just  and  legal  conclusion  of  which  the  case 
is  susceptible.  We  are  not  prepared  to  hold,  notwithstanding 
the  majority  of  the  decisions  be  that  way,  that  rights  con- 
ferred upon  a  person  by  statute  may  be  contracted  away  by  a 
contract  made  by  others,  to  which  he  has  never  assented,  and 
of  which  he  has  no  knowledge.  We  think  such  a  construc- 
tion of  our  statute  in  relation  to  mechanics'  liens  is  unauthor- 
ized, and  would  result  in  defeating  the  end  had  in  view  by  its 
enactment,  by  practically  depriving  the  persons  sought  to  be 
benefitted  of  all  protection  under  its  provisions. 

We  think  the  court  below  erred  in  overruling  the  demurrer 
of  plaintiff  to  the  answer:  T4ie  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  sustain  the  demurrer. 


Reversed, 


Hunt  and  Buck,  JJ.,  concur. 
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MARY  EDWARDS,  Respondent,    v.    W.  S.  SPALDING, 

Appellant. 

(Submitted  Judo  7, 1897.    Decided  June  14. 1897.) 

Lease — Assignment  of  by  Partner — Same,  Statute  of  Frauds. 

LBA8B— u4Mfgnm«nt  0/  hM^afriiiw—k,  lease  which  Is  made  to  '*A,"  **B"  aad  **C,'*  eo- 
partners  doing  business  under  the  firm  name  of  the  **N.  D.  Co./'  may  be  asslipied  by 
an  assignment  executed  In  the  firm  name  by  one  of  the  partners,  if  done  by  author- 
ity of  the  other  members  of  the  Arm  or  ratified  by  them. 

Samb— Statute  of  Fratid«— Where  the  lessee  assigned  his  lease  In  a  writing  by  the 
terms  of  which  the  assignee  agreed  to  pay  the  rent,  and  tde  assignee  went  Into  pos- 
session of  the  property  under  the  lease,  he  cannot  claim  that  the  assignment  is  void 
under  the  Statute  of  Frauds. 

Same— Jftelecue— The  mere  fact  that  the  lessor  accepted  rent  from  the  defendant's  as- 
signee, will  not  release  defendant  from  llabiUtSr  for  rent. 

Appeal  from  District  Courts  L&ivis  and  Clarke  County. 
Henry  N.  Blake^  Judge. 

Action  by  Mary  Edwards  against  W.  S.  Spalding  and  F. 
A.  Canfield.  From  a  judgment  for  plaintiff,  defendant  Spald- 
ing appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  rent.  It  appears  from  the  rec- 
ord and  pleadings  that  on  the  28th  of  January,  1892,  the 
plaintiff  entered  into  a  contract  with  N.  Dysinger,  George  H. 
Dysinger,  and  F.  A.  Canfield,  one  of  the  defendants  herein, 
co-partners  doing  business  under  the  firm  name  of  the  N.  Dy- 
singer Company,  by  which  she  leased  to  them  certain  premises 
situated  in  the  City  of  Helena,  and  which  are  described  in 
said  contract;  that  under  and  in  pursuance* of  the  provision  of 
said  contract  the  said  N.  Dysinger  Company  went  into  posses- 
sion of  the  premises,  and  remained  in  possession  of  the  same 
until  June  29,  1892,  when  said  firm  assigned  its  interest  in 
said  contract  by  its  contract  in  writing  indorsed  thereon  as 
follows : 

^'Helena,  Montana.  June  29th,  1892.  For  value  received 
the  undersigned,  the  N.   Dysinger  Company,  hereby  sell  and 
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assign  to  W.  S.  Spalding  and  F.  A.  Canfield  all  of  our  right, 
title,  and  interest  in  and  to  the  annexed  lease.  [Signed] 
The  N.  Dysinger  Company. ' ' 

It  farther  appears  that  at  the  time  of  this  assignment,  and 
as  a  part  of  such  transaction,  the  defendants  in  the  suit  un- 
dertook by  their  contract  in  writing,  indorsed  on  said  lea^e 
aod  under  said  assignment,  as  follows : 

'*We,  W.  S.  Spalding  ami  F.  A.  Canfield,  hereby  accept 
the  loregoing  assignment;  and.  for  value  received,  we  hereby 
assume  all  the  obligations  of  said  lease  on  the  part  of  the 
lessees  to  be  performed,  and  agree  to  carry  them  out.  [3igned] 
W.  S.  Spalding.     F.  A.  Canfield." 

This  assignment  was  consented  to.  and  said  undei:takiag  by 
the  defendants  accepted,  by  the  plaintiff,  by  her  written  in- 
dorsement on  said  lease,  and  under  the  undertaking  of  the  de- 
fendants, as  follows  :  '4n  consideration  of  the  foregoing,  I 
hereby  consent  to  the  said  assignment.  [Signed]  Mary 
Edwards." 

The  defendants  went  into  the  possession  of  the  premises, 
and  occupied  the  same  for  some  time,  under  the  assignment  to 
them  by  the  N.  Dysinger  Company.  This  suit  is  brought  to 
recover  of  the  defendants  the  sum  of  $913.30,  claimed  to  be 
due  as  rent  for  said  premises. 

Only  the  defendant  Spalding  answered.  He  admitted  the 
execution  of  the  lease  by  plaintiff  to  the  individual  members 
of  the  N.  Dysinger  Company,  but  denied  that  it  was  executed 
to  them  as  a  co-partnership;  admitted  the  assignment  as 
stated  in  the  complaint  by  the  N.  Dysinger  Company,  and  the 
entering  into  the  contract  executed  and  signed  by  Spalding  and 
his  co-defendant,  assuming  the  obligation  to  pay  and  perform 
the  conditions  of  the  lease  as  alleged  in  the  complaint.  De- 
fendant denied  that  he  remained  in  possession  of  the  premises 
longer  than  until  the  17th  day  of  August,  1892,  when  he 
alleges  he  delivered  possession  of  the  premises  to .  Joseph 
Gokey,  Romeo  Lavigne,  and  his  co-defendant,  F.  A.  Canfield. 
He  further  alleged  that  the  rents  were  fully  paid  during  the 
time  he  was  in  possession  of  the  premises.     The  defendant 
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also  denied  the  amoant  alleged  to  be  due,  or  any  sum  due  from 
him  to  the  plaintiff.     For  separate  defenses,  defendant  alleged. 

First.      "That  on  or  about  the day  of  August,  1894, 

the  plaintiff,  through  her  son  and  agent,  Frank  G.  Edwards, 
without  the  knowledge  or  consent  of  the  defendants  or  either 
of  the  lessees  named  in  said  lease,  or  of  the  parties  to  whom 
this  defendant  delivered  the  possession  of  said  premises,  ob- 
tained the  key  to  said  premises,  and  entered  into  possession 
thereof,  evicted  the  occupants  thereof,  and  stored  merchandihe 
in  said  premises,  and  has  continued  to  occupy  the  basement  of 
said  premises  as  a  storeroom.'^ 

Second.  "The  defendant  alleges  that  the  written  contract 
by  which  he  and  his  co-defendant,  Canfield  assumed  the  obli- 
gations of  the  original  lease,  was  and  is  null  and  void,  for  the 
reason  that  neither  said  contract  nor  the  pretended  assignment 
of  said  lease  are  subscribed  by  either  George  N.  Dysinger  or 
N.  Dysinger,  or  their,  or  either  of  their,  lawfully  authorized 
or  other  agent,  as  prescribed  by  sections  219  and  220  of  the 
Fifth  Division  of  the  Compiled  Statutes  of  Montana." 

Third.  "That  on  the  17th  day  of  August,  1892,  this  de- 
fendant delivered  the  possession  of  the  premises  to  Joseph 
Gdkey,' Romeo  Lavigne,  and  his  co-defendant,  who  enteied 
into  possession  thereof  with  knowledge  and  consent  of  the 
plaintiff  herein,  and  paid  the  rent  thereof  according  to  the 
terms  of  said  lease  for  a  period  of  several  months  after;  that 
said  plaintiff  accepted  said  rent  from  said  last-named  parties, 
and  never  made  any  demand  for  rent  for  said  premises  upon 
this  defendant  until  about  the  time  of  the  commencement  of 
this  action;  this  defendant  claiming  that  by  reason  thereof  the 
plaintiff  accepted  said  parties  as  her  tenants,,  and  thereby  re- 
leased this  defendant  from  all  oblia^ations  under  said  lease. '^ 

Fourth.  "This  defendant  alleges  that  there  was  no  consid- 
eration for  the  contract  by  which  he  and  his  co-defendant  as- 
sumed the  obligations  of  the  original  lessees  of  said  lease,  and 
that  the  same  is  void  for  want  of  consideration. '^ 

The  plaintiff  demurred  to  the  second,  third,  and  fourth 
separate  defenses  pleaded  by  defendant  Spalding  for  the  reason 
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that  they  did  not  state  facts  sufficient  to  constitute  a  defense, 
and  that  the  third  separate  defense,  which  attempts  to  plead  a 
release  by  the  plaintiff  of  the  defendant,  is  ambiguous  and  un- 
certain, and  that  it  does  not  state  how  plaintiff  accepted  the 
parties  named  in  said  special  defense  as  her  tenants,  or  that 
she  did  any  other  act  except  to  receive  the  rent  due  on  said 
premises  from  the  parties  occupying  the  same,  or  whether 
plaintiff  released  this  defendant  by  instrument  in  writing  or 
orally. 

The  court  sustained  this  demurrer,  whereupon  the  plaintiff 
filed  a  replication  denying  the  agency  of  Frank  G.  Edwards, 
and  denying  that  he  or  anyboJy  else  ever  in  any  manner 
evicted  the  defendant  or  any  other  person  or  persons  from 
said  premises. 

The  case  was  tried  to  a  jury,  who  returned  a  verdict  for 
plaintiff  in  accordance  with  the  prayer  of  the  complaint,  and 
upon  which  verdict  a  judgment  was  rendered  against  the  de- 
fendant. The  defendant  appeals  from  the  judgment  and  an 
order  overruling  a  motion  for  a  new  trial. 

McConneUj  Gunn  dh  McConnell,  for  Appellant. 

T.  J.    Walsh^  for  Respondent. 

Pemberton,  C.  J.  — ^The  only  material  question  involved  in 
this  appeal  is  as  to  whether  the  court  below  erred  in  sustain- 
ing plaintiff  ^s  demurrer  to  the  separate  special  defenses 
pleaded  in  defendant's  answer. 

The  second  separate  defense  alleged  that  the  assignment  of 
the  lease  to  defendants  by  the  N.  Dysinger  Company  was  void 
because  not  signed  by  the  individual  members  of  said  firm. 
The  fourth  separate  defense  alleged  that  there  was  no  consid- 
eration ior  the  assignment,  or  the  assumption  of  the  obliga- 
tions of  the  original  lessees  by  defendants,  and  that  the  same 
is  therefore  void.  As  these  two  defenses  involve  the  statute 
of  frauds,  we  will  treat  them  together. 

We  think  there  can  be  no  question  as  to  the  fact  that  the 
lease  was  made  to  the  Dysingers  and  Canfield  as  members  of 
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the  co-partnership  known  as  the  N.  Dysinger  Company.  The 
lease  so  states.  The  evidence  shows  that  the  firm  took  pos- 
session of  the  premises,  and  used  and  occupied  them  lor  the 
benetit  of  the  co-partnership  until  they  assigned  the  lease  to* 
defendants.  The  lease  was  partnership  property.  The  firm 
assigned  it  to  the  defendants.  The  appellant  says  he  and  his- 
co-defendant  went  into  possession  of  the  premises  under  the 
assignment  by  the  firm,  and  that  he  paid  all  the  ren'sdue 
while  he  and  his  co-defendant  held  possession  under  that  as- 
signment. The  lease  being  partnership  property,  the  assign- 
ment thereof  by  one  of  the  firm  was  valid,  if  done  by 
authority  of  the  other  members  of  the  firm,  or  ratified  by 
them.  (McGahan  v.  Bank,  156  U.  S.  219,  15  Sup.  Ct.  347; 
1  Devi.  Deeds  §§  110,  111;  WUson  v.  Hunter,  14  Wis.  744.) 
The  evidence  in  this  case  shows  that  the  lease  was  signed  by 
N.  Dysinger  with  G.  Dy singer's  consent.  Canfield,  the  other 
partner,  ratified  it  by  accepting  the  assignment  and  agreeing^ 
in  writing  to  pay  the  rents. 

The  appellant  having  accepted  the  assignment  of  the  lea^^ 
in  writing,  and  agreeing  thereby  to  pay  the  rents,  and  having 
taken  possession  of  the  premises  under  the  assignment  by  the 
N.  Dysinger  Company,  and  having  paid  the  rents  while  in 
possession,  placed  himself  in  a  position  where  he  could  have 
enforced  a  specific  performance  of  the  contract  against  the  N. 
Dysinger  Company,  if  that  firm  had  refused  to  perform  its. 
contract;  and,  of  course,  the  firm  could  have  enforced  the  con- 
tract against  him.  Under  such  circumstances  the  contract  i& 
taken  out  of  the  statute  of  frauds,  and  the  appellant  is  not  in 
a  |)osition  to  resist  a  recovery  upon  the  contention  that  the 
contract  is  void  under  that  statute.  {Scott  v.  Bu»h^  26  Mich. 
418;  Nelson  v.  Implement  Co.^  96  Ala.  515,  11  South.  695; 
A*>bottY.  Draper,  4  Denio,  51;  Wallasey,  Sooggitvs  (Or.)  IT. 
Am.  St.  Rep.  749,  and  notes  (s.  c.  21  Pac.  558);  Reed,  St. 
Frauds,  §§  281,  asi.) 

We  are  unable  to  find  any  support  for  the  contention  that 
there  was  no  consideration  to  support  the  assignment  of  the 
Dysinger  Company  to  appellant  and  his  co-defendant  and  their 
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acceptance  thereof  in  writing,  and  agreement  to  pay  the  rents 
of  the  premises.  The  assignment  of  the  lease  to  them,  which 
we  hold  to  be  valid  and  binding,  was  a  sufficient  considera- 
tion, in  law  and  equity,  for  the  payment  of  rents  by  them. 
In  a  written  contract,  a  consideration  is  presumed.  Secticm 
2169,  Civil  Code. 

The  fourth  separate  defense  of  appellant  alleged, .  or  at- 
tempted to  allege,  a  release  of  defendant,  -  by  showing  that 
plaintiff  accepted  rent  of  the  parties  to  whom  appellant  as- 
signed his  interest  in  the  lease. 

The  evidence  is  not  satisfactory  that  this  allegation  is  true. 
It  is  the  only  allegation  on  which  appellant  bases  his  conten- 
tion of  release.  The  plaintiff  in  her  testimony  says  that  Can- 
lield  paid  what  rent  was  paid.  Caniield  is  one  of  the  parties 
that  the  Dysinger  Company  assigned  the  lease  to,*  and  to 
which  assignment  the  plaintiff  assented.  But,  if  it  were  un- 
disputed that  plaintiff  accepted  rent  from  the  appellant^  s 
assigns,  this  alone  would  not  show  a  release  of  appellant. 
There  is  no  allegation  in  the  special  defense  that  plaintiff  ac- 
cepted appellant^ s  assigns  as  her  tenants.  IJimt  v.  Gardner^ 
39  N.  J.   Law,  531. 

We  see  no  error  in  the  action  of  the  court  in  sustaining  the 
demurrer  to  appellant's  answer.  The  matters  specially 
pleaded  constituted  no  defense. 

There  is  no  substantial  evidence  to  support  the  defense  that 
Frank  Edwards,  the  son  of  plaintiff,  was  her  agent  in  the 
matter,  and  that  he  evicted  the  assigns  of  the  appellant  from 
the  leased  premises.     There  is  no  merit  in  this  defense. 

It  seems  that  in  this  case  the  appellant,  when  he  assigned 
his  interest  in  the  lease,  neglected  to  protect  him'self  against 
the  default  of  his  assigns.  If  the  result  is  a  hardship  to  him, 
it  is  attributable  to  his  own  negligence.  That  is  all  there  is 
in  the  case. 

The  judgment  and  order  appealed  from  are  affirmed. 

A^rmed. 
Hunt  and  Buck,  J  J. ,  concur. 
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MARY  EDWARDS,  Respondent,  v.    W.    S.    SPALDING 

ET  AL.,  Appellant. 

On  petition  for  rehearinor.     Denied. 

• 

Per  Curiam. — Counsel  for  appellant,  in  the  petition  for 
rehearing  in  this  case,  insist  that  the  court  erred  in  the  opin- 
ion heretofore  delivered  in  holding  that  the  lease  in  contro- 
versy was  partnership  property  of  the  firm  of  the  N.  Dysinger 
Company,  and  that  we  erred  also  in  holding  that  the  appellant 
could  not  invoke  the  statute  of  frauds  as  a  defense  to  this  ac- 
tion. It  is  clear  from  a  consideration  of  the  petition  that 
counsel  differ  irom  the  court  as  to  the  facts  relating  to  these 
issues,  as  well  as  the  law  applicable  thereto.  We  are  given 
no  good  reason  in  the  petition  why  we  should  change  our 
views  on  these  matters,  as  expressed  in  our  opinion. 

Counsel  further  insist  that  we  are  wrong  in  saying  in  the 
opinion  that  <<there  is  no  allegation  in  the  special  defense  that 
plaintiff  accepted  appellant's  assigns  as  her  tenants."'  When 
this  language  is  considered  and  construed  in  connection  with 
the  language  of  the  opinion  immediately  preceding  it,  there 
will  bs  left  no  room  for  misunderstanding  what  the  court 
meant,  and  in  substance  said, — that  there  was  no  direct  at 
positive  allegation  of  release  pleaded,  or  any  facts  stated  that 
would  in  law  amount  to  a  release.  The  release  is  alleged  as 
resulting  from  giving  notice  to  pay  rent,  and  accepting  the 
same,  by  plaintiff  from  appellant's  assigns.  This  alone  does 
not,  in  our  judgment,  amount  to  a  release,  or  constitute  in  law 
a  sufficient  allegation  of  release. 

We  are  clearly  of  the  opinion  that  the  case  was  rightly  de- 
termined on  its  merits.     The  petition  for  rehearing  is  denied. 

Denied. 
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G.  A.  PARROTT,  Appeixant,  v.  MARGARET  MORASE 

ET  AL.,  Respondents. 

[Submitted  June  7, 1897.    Decided  June  14, 1897.] 

Appeal  from  Justice — Co%t%, 

On  an  appeal  to  the  District  Court  Judgment  against  defendants  was  reduced  more  than 
$10.  The  plaintiff  did  not  moTC  that  the  costs  be  diyided,  but  filed  a  memorandum,  in- 
cluding all  the  costs  incurred  in  the  appeal,  H«/d,  not  error  to  sustain  defendants 
motion  to  retax  costs,  and  to  charge  plaintiff  with  a  doclcet  fee  of  $25,— in  view  of 
Compiled  Statutes  1897,  Section  502,  providing  that,  when  Judgment  of  a  court  below 
shall  be  affirmed  In  part,  the  court  shall  divide  the  costs  according  to  the  Justice  of 
the  case;  and  Section  826,  providing  that,  if  a  party  on  appeal  fails  to  reduce  the  Judg- 
ment $10  or  more,  he  shall  not  recover  the  cost  of  the  appeal;  and  Section  609,  auth- 
orizing a  docket  fee  of  S25  to  be  charged  against  a  party  Including  an  item  to  which  he 
is  not  entitled  in  a  memorandum  of  costs  required  to  be  filed  by  Section  607. 

Appeal  from  District  Courts  Fergus  County.  Dudley  Du 
Base,  Judge, 

Action  by  G.  A.  Parrott  against  Margaret  Morase  and  an- 
other. From  an  order  retaxing  costs  and  the  taxation  of  a 
docket  fee,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  suit  was  originally  commenced  in  the  court  of  a  justice 
of  the  peace  in  Fergus  county.  In  that  court  plaintiff  re- 
covered judgment  for  $52.  The  defendants  appealed  to  the 
District  Court  for  said  county.  On  the  trial  de  novo  in  the 
District  Court  the  defendants  reduced  the  judgment  to  $35. 
Thereupon  plaintiff  filed  his  memorandum  of  costs  and  dis- 
bursements, in  which  he  included  and  claimed  all  the  costs  in- 
curred in  both  the  Justice  and  District  Courts,  >vhich  costs 
were  included  in  the  judgment,  amounting  in  all  to  $57. 
Whereupon  the  defendants  filed  their  motion  to  retax  the 
costs,  on  the  ground  that  plaintiff  had  improperly  included  in 
his  memorandum  of  costs  the  costs  incurred  by  reason  of  the 
appeal  to  the  District  Court,  for  the  reason  that  the  defend- 
ants had  reduced  the  amount  of  plaintiff^ s  judgment  more  than 
$10  on  the  appeal. 
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The  court  sustained  the  motion  of  defendants  to  retax  costs, 
and  taxed  a  docket  fee  of  |25  against  plaintiff.  From  this  ac- 
tion of  the  court  the  plaintiff  appeals. 

William  M,  Blackford^  for  Appellant. 
Van  Tohel  <&  Cheadle,  for  Respondents. 

Per  Curiam. — It  is  conceded  that  the  Compiled  Statutes  of 
1887  are  controlling  on  this  appeal.  Sections  502,  509  and 
825,  Code  of  Civil  Procedure,  of  the  statutes,  are  as  follows  : 

'^Section  502.  In  all  cases  of  appeal  from  the  judg- 
ment of  Probate  Court  or  justice  of  the  peace,  when  the 
judgment  of  such  Probate  Court  or  justice  of  the  peace  shall 
be  wholly  affirmed  or  reversed,  the  party  succeeding  shall  re- 
cover from  the  opposite  party  his  costs,  not  only  in  the  Dis- 
trict Court,  but  before  the  Probate  Court  or  justice  of  the 
peace,  and  shall  have  his  execution  therefor.  When  the  judg- 
ment of  the  court  below  shall  be  affirmed  in  part,  then  the 
court  shall  divide  the  costs  between  the  parties  according  to 
the  justice  of  the  case." 

'Section  509.  If  any  party  shall  include  in  such  memo- 
randum any  item  to  which  he  is  not  entitled,  or  if  any  clerk, 
sheriff,  referee  or  other  officer  shall  include  such  item  in  the 
taxed  costs,  and  a  motion  to  retax  the  same  shall  be  made  by 
the  party  against  whom  the  same  is  taxed,  and  if  such  motion 
to  retax  shall  prevail,  there  bhall  be  taxed,  as  a  part  of  the 
cost  of  such  motion,  a  docket  fee  of  twenty- five  dollars,  and 
judgment  ther^^for,  with  the  other  cobts  allowed  by  law,  shall 
be  entered  against  the  party,  sheriff,  referee,  clerk  or  other 
officer  who  so  unlawfully  taxed  the  ibame.  and  the  same  may 
be  offset  against  any  costs  or  judgment  in  favor  of  the  party 
or  officer  so  improperly  taxing  such  costs,  and  agaiust  the 
party  making  such  motion;  or  if  no  judgment  exists  the  court 
)May  direct  that  the  party  making  such  motion  have  execution 
therefor." 

* 'Section  825.  If  the  party  appealing  fail  to  reduce  or  en- 
large the  judgment  appealed  from  ten  dollars  or  more,  or  re- 
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verse  the  same  in  the  District  Court,  he  shall  not  recover  any 
of  the  costs  of  the  appeal. ' ' 

Section  507  of  the  same  code  requires  the  party  in  whose 
favor  the  judgment  is  rendered  to  file  with  the  clerk,  within 
two  days  after  verdict,  a  memorandum  of  costs  and  disburse- 
ments verified  by  oath. 

The  appellant  relies  chiefly  upon  Hihhard  y.  Tomlin^orij  2 
Mont.  220,  for  a  reversal  of  the  action  of  the  lower  court.  In 
that  case  the  court  simply  held,  under  what  is  now  section 
825,  quoted  above,  that  the  taxing  of  costs  was  a  discretionary 
matter  with  the  court.  *  The  other  sections  quoted  in  the  state- 
ment above  do  not  appear  to  have  been  referred  to  in  IJib- 
hard  V.    Tomlinson, 

Section  502,  supra^  provides  that,  when  the  judgment  of  the 
court  below  shall  be  affirmed  in  part,  the  court  shall  divide 
the  costs  between  the  parties  according  to  the  justice  of  the 
case.  Under  this  section,  it  became  the  duty  of  plaintiff  to 
apply  to  the  court  for  an  order  dividing  the  costs  between  the 
parties,  instead  of  including  all  the  costs  incurred  in  both 
courts  in  his  memorandum  of  costs  and  disbursements,  and 
having  them  entered  as  part  of  the  judgment.  By  so  doing, 
he  included  in  his  memorandum  costs  to  which  he  was  not  en- 
titled. 

This  action  compelled  defendants  to  take  the  necessary  steps 
to  retax  the  costs,  and,  the  court  having  properly  retaxed  the 
costs,  the  plaintiff  became  amenable  to  the  provisions  of  sec- 
tion 509,  supra.  The  court,  having  held  that  plaintiff  had  in- 
cluded, in  his  memorandum  and  judgment,  costs  he  was  not 
entitled  to,  acted  properly  in  taxing  a  docket  fee  of  $25  against 
him. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
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^"^Jj  IN  THE  MATTER  OF  THE  APPLICATION  OF  JAMES 

RYAN  FOR  A  WRIT  OF  HABEAS  CORPUS. 

(Submitted  May  28, 1897.    Decided  June  21, 1887.) 

Statutes — Title  of  BUI — Justice  of  the  Peace^  Jurisdwtian^ 

Where  the  purpose  of  a  blU  Is  manifestly  to  harmonize  and  revise  generally  sections  of 
the  law  referrlDg  to  the  same  subject,  It  is  not  necessary  to  mention  speeiflcally  In 
the  title  of  the  bill  the  several  sections  proposed  to  be  amended  or  repealed ;  in  such 
a  ease  it  is  sufllclent  to  state  in  the  title  that  it  is-a  bill  for  an  act  to  revise  the  laws 
pertaining  to  that  subject;  and  the  fact  that  the  title  of  the  bill,  specified  certain  sec- 
tions and  did  not  mention  one  which  was  repealed  in  the  body  of  the  bill,  does  not 
render  the  appeal  void,  under  Section  28  Article  5  of  the  Constitution  which  provides 
that  **no  bill,  except  general  appropriation  bills,  and  bills  for  the  codification  and 
general  revision  of  the  laws,  shall  be  passed  coDtalniug  more  than  one  subject  which 
shall  t>e  clearly  expressed  in  its  title,  etc." 

Sams— Hefd.  accordingly,  that,  under  Section  4911  of  the  Political  Code,  a  Justice  of  the 
Peace  has  Jurisdictibn  of  misdemeanors  committed  in  a  town  or  city  within  his 
township. 

Petition  of  James  Ryan  for  a  writ  of  habeas  corpus.  De- 
nied. 

W.  S.  Shaw  and  Rodgers  <&  Rodgers^  for  Petitioner. 
C.  B,  Nolan^  for  Respondent. 

Buck,  J. — The  petitioner  was  found  guilty  of  vagrancy, 
and  sentenced  to  the  county  jail  by  a  justice  of  the  peace  of 
Anaconda  Township,  in  Deer  Lodge  county.  The  acts  con- 
stituting the  offense  were  all  committed  within  the  limits  of 
the  incorporated  City  of  Anaconda.  Because  of  this  fact,  it 
is  claimed  that  said  justice  had  no  jurisdiction  of  the  offense. 

Prior  to  the  presentation  of  the  proposed  Codes  of  1895  for 
adoption  by  the  legislature  of  the  state,  the  magistrate  of  a 
city  and  a  justice  of  the  peace  of  the  same  township  had  con- 
current jurisdiction  of  misdemeanors  committed  within  the 
limits  of  the  city.  The  Political  Code,  as  recommended  by  its 
franiers,  and  as  originally  approved  on  February  25,  1895, 
l)y  section  3466  thereof,  vested  exclusive  jurisdiction  of  mis- 
demeanors committed    within  the    limits  of   cities  in  police 
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ma^trates.  At  the  same  session  of  the  Legislative  Assembly 
which  adopted  the  Codes,  House  Bill  No.  291  was  passed  and 
approved.  In  the  body  of  this  bill,  by  Section  14  thereof, 
concurrent  jurisdiction  of  such  offenses  was  again  vested  in 
police  magistrates  and  justices  of  the  peace.  The  title  of  the 
bill  recited  that  it  was  an  act  to  amend  certain  sections  of  the 
Political  Code  which  pertained  to  municipal  corporations,  and 
to  repeal  certain  sections  of  an  act  to  amend  the  laws  relating 
to  municipal  corporations,  passed  by  the  Third  Legislative 
Assembly  of  the  State  of  Montana  in  1893.  This  title,  how- 
ever, was  silent  as  to  any  intended  amendment  of  Section 
3466,  supra.  It  is  claimed  for  this  reason  that,  under  Section 
23,  Art.  5,  of  the  Constitution  of  the  State  of  Montana, 
there  was  no  repeal  or  amendment  of  Section  3466,  supra. 

Section  23,  Art.  5,  of  the  Constitution,  is  as  follows  :  <'No 
bill,  except  general  appropriation  bills,  and  bills  for  the  codi- 
fication and  general  revision  of  the  laws,  shall  be  passed  con- 
taining more  than  one  subject  which  shall  be  clearly  expressed 
in  its  title;  but  if  any  subject  shall  be  embraced,  in  any  act 
which  shall  not  be  embraced  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  so  expressed. ' ' 

After  the  Fourth  Legislative  Assembly  of  the  state  con- 
vened in  1895,  most  of  its  time  was  devoted  to  the  considera- 
tion of  the  four  nen^  Codes,  which  had  been  prepared  by  a 
commission  appointed  for  the  purpose.  This  commission  was 
appointed  in  1889,  prior  to  the  time  in  that  year  when  Mon- 
tana became  a  state.  Its  work  was  completed,  and  all  four  of 
the  Codes  filed  with  the  Secretary  of  State,  on  February  4, 
1892.  The  Third  Legislative  Assembly  of  the  State,  which 
met  in  1893,  took  no  action  in  reference  to  the  adoption  of 
these  codes,  but  proceeded  to  enact  numerous  laws,  both  on 
new  subjects  and  amendatory  of  prior  statutes.  The  task  of 
the  Fourth  Legislative  Assembly  was  a  most  arduous  one.  It 
was  essentially  a  session  of  codification  and  general  revision  of 
all  the  laws  of  the  state,  both  those  which  had  been  carried 
forward  from  the  Session  Acts  of  the  Territory,  and  those 
which  had  been  enacted  at  the  third  session  of  1893. 
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The  four  proposed  codes— the  Civil  Code,  Code  of  Civil 
Procedure,  Penal  Code  and  Political  Code — had  to  be  carefully 
inspected,  and  it  had  to  be  determined  which  of  the  sections 
thereof  should  be  eliminated,  which  should  be  enacted  into 
laws,  which  should  be  made  to  conform  to  the  acts  of  the 
Third  Legislative  Assembly,  and  which  should  be  changed  to 
meet  such  further  laws  as  this  assembly  had  convened  to  enact. 
Under  these  conditions.  House  Bill  No.  291,  supra^  was  in- 
troduced. From  the  title  and  body  of  the  bill,  it  is  manifest 
that  the  purpose  of  its  introduction  was  incidental  to  the  codi- 
fication and  general  revision  of  all  the  laws  in  force.  Under 
these  circumstances,  it  is  a  very  grave  question  as  to  whether 
or  not  there  was  any  necessity,  under  Section  23,  Article  5  of 
the  Constitution,  8upra^  that  the  title  of  said  bill  should  spe- 
cifically designate  said  Section  3466  for  the  purpose  of  amend- 
ing it. 

The  bill,  in  substance  and  purpose,  was  a  bill  for  the  codi- 
fication and  revision  of  the  general  laws  governing  municipal 
corporations.  This  question,  however,  we  do  not  deem  it 
necessary  to  decide,  under  the  view  we  entertain  of  the  law 
applicable  to  this  case.  The  title  of  this  House  Bill  No.  291 
attempts  elaborately  to  designate  numerous  sections  of  the 
Political  Code  pertaining  to  municipal  corporations,  and  sec- 
tions of  the  act  of  1893  amendatory  of  previous  laws  on  the 
subject.  So  far  as  its  title  was  concerned,  it  would  have  been 
amply  sufficient  to  have  designated  therein  that  it  was  an  act 
to  revise  the  laws  pertaining  to  municipal  corporations.  Mani- 
festly, the  fact  that  there  was  no  reference  in  the  title  to  Sec- 
tion 3466,  siipra^  was  due  to  a  mere  clerical  oversight.  The 
intention  of  the  legislature  is  clear.  Its  purpose  in  enacting 
House  Bill  No.  291  was  manifestly  to  harmonize  and  revise 
generally  the  sections  in  the  Political  Code  and  in  the  act  of 
1893  pertaining  to  municipal  corporations.  From  the  title,  as 
contained  in  the  bill,  it  can  be  fairly  inferred  that  such  was 
the  purpose  of  the  bill.  Anyone  reading  this  title  could  not 
reasonably  have  been  misled  as  to  the  subject  of  the  bill. 
Under  these  conditions,  it  would  be  an  extremely  technical 
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construction  to  hold  that,  because  there  was  no  specific  refer- 
ence in  this  title  to  Section  3466,  it  is  still  a  law  in  force. 
We  hold  that  Section  14  of  said  House  Bill  No.  291  amended 
and  supplanted  said  Section  3466,  and  that  said  Section  14, 
which  appears  in  the  Political  Code  as  it  now  stands  amended 
and  published  as  Section  4911,  is  the  law  that  must  be  looked 
to,  to  ascertain  definitely  the  jurisdiction  of  police  courts  in 
towns  and  cities. 

Other  sections  of  the  Codes  give  justices  of  the  peace  gen- 
eral jurisdiction  of  misdemeanors  committed  in  their  respec- 
tive counties,  and  Section  4911  expressly  declares  that  the 
jurisdiction  of  police  courts  of  misdemeanors  committed  in 
cities  is  concurrent  with  that  of  justices  of  the  peace.  It  also 
expressly  declares  that  a  police  magistrate  shall  have  the  same 
jurisdiction  as  is  now  conferred  upon  a  justice  of  the  peace,  in 
addition  to  such  jurisdiction  in  criminal  matters.  This  view 
of  the  law  disposes  also  of  the  mooted  question  as  to  whether 
or  not  a  police  magistrate  has  any  jurisdiction  in  civil  cases. 

The  petitioner  is  not  entitled  to  be  discharged  from  his  con- 
finement. His  application  for  a  writ  of  habeas  corpus  is  de- 
nied, and  he  is  remanded  to  the  custody  of  the  sheriff  of  Deer 
Lodge  county. 

Pembekton,  C.  J.,  and  Hunt,  J.,  concur. 
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GEORGE  F.  COPE,    Cashier,    Respondent,    v.    MINNE 

SOTA  TYPE  FOUNDRY  CO.  et  al..  Appellants.         g  j 

[Submitted  June  15, 1897.    Decided  Juue  90, 1897.] 

C/iattd  Mortgages — Affidavit  to,  by    Whom  Made — Pleading. 

CuATTBL  MoRTOAGK0—.iiIdatftt.— Under  Section  1688  of  the  Complied  Statutes,  requir- 
ing the  affldaylt  to  a  chattel  mortgage  to  be  made  by  the  parties  thereto,  or,  if  any 
party  be  absent,  by  his  agent  or  attorney,  an  affldaylt  which  Is  signed  by  an  agent  of 
a  party  must  show  that  such  party  Is  absent;  and  neither  the  body  of  the  mortgage 
nor  a  pleading  in  an  action  concerning  the  same,  call  be  used  to  support  or  explain 
the  affldaylt  thereto. 
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Samb— Under  uld  section,  where  the  mortK»ge  is  made  by  certain  persons  who  are 
further  described  as  composing  a  copartnership,  the  affldaTlt  must  be  made  by  the 
indlYlduais  in  their  own  names  and  behalf,  and  not  in  the  name  of  the  firm  by 
them. 

Samb.— The  affidavit  to  a  chattel  mortgage  given  to  **A.  B.,  cashier,"  may  be  by  **A.  B./' 
when  the  mortgage  Itself  does  not  disclose  anyj  person  or  persons  for  whom  he  Is 
trustee. 

Samb.— A  chattel  mortgage  which  allows  the  mortgagee  to  remain  in  possession  of  the 
mortgage  property  is  void  as  to  creditors,  unless  it  is  filed  in  the  proper  office. 

Sauk— Pleading.— In  an  action  brought  by  a  second  mortgagee  against  prior  mortga- 
gees in  possession,  the  complaint  will  not  sustain  a  Judgment  where  It  falls  to  allege 
the  filing  of  the  mortgage  to  plaintiff. 

8AMB.— In  such  an  action,  where  the  mortgage  of  the  plaintiff  has  expired  and  has  been 
renewed  under  Section  1642,  Compiled  Statutes,  the  complaint  must  allege  the  facta 
showing  a  compliance  with  the  provisions  of  that  sectioD,  and  is  fatally  defective 
when  it  merely  alleges  **that  on  the  26th  day  of  June  the  mortgage  was  extended  to 
the  22nd  day  of  June.  1896." 

Appeal  from  District  Courty  Lewis  and  Clarke  County. 
Henry  N.  BlaJce,  Jvdge. 

Action  by  George  F.  Cope,  cashier,  against  the  Minnesota 
Type-Foundry  Company,  J.  Henry  Jurgens,  and  Lucian 
Eaves.  A  demurrer  to  the  amended  answer  of  defendants 
Jurgens  and  the  Foundry  Company  was  sustained.  Judgment 
for  plaintiff  on  the  pleadings  was  entered,  and  said  defendants 
appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  March  30,  1895,  a  chattel  mortgage  upon  certain  per- 
sonal property  in  the  City  of  Helena  was  signed  to  secure  the 
payment  of  certain  promissory  notes  of  even  date  therewith. 
The  instrument  recited  that  it  was  between  <  < James  B.  Ross, 
Albert  Frank,  and  Lucian  Eaves,  composing  the  firm  of  the 
Ross,  Frank  &  Eaves  Pub.  Co.,  of  the  City  of  Helena,  County 
of  Lewis  and  Clarke,  State  of  Montana,  parties  of  the  first 
part,  and  the  Minnesota  Type-Foundry  Co.,  a  corporation  of 
the  City  of  St.  Paul,  State  of  Minnesota,  party  of  the  second 
part."     The  affidavit  attached  to  it  was  as  follows: 

**State  of  Montana,  County  of  Lewis  and  Clarke — ss. :  The 
Ross,  Frank  &  Eaves  Pub.  Co. ,  per  Lucian  Eaves,  Jas.  B.  Ross, 
and  Albert  Frank,  and  the  Minnesota  Type-Foundry  Co. ,  per 
F.  W.  Smith,  agent,  the  parties  tp  the  foregoing  chattel  mort- 
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gage,  being  severally  duly  sworn,  each  for  himself  says  that 
the  said  chattel  mortgage  is  made  in  good  faith  to  secure  the 
amount  named  therein,  and  without  any  design  to  hinder  or 
delay  the  creditors  of  the  said  mortgager.  [Signed]  The 
R088,  Frank  &  Eaves.  Pub.  Co.,  by  Lucian  Eaves,  Jas.  B. 
Ross,  Albert  Frank. 

"Subscribed  and  sworn  to  before  me  this  the  14th  day  of 
March,  A.,  D.  1895.  Charles  R,  Craig,  Notary  Public. 
[Seal.]" 

This  mortgage  was  duly  filed  in  the  ofSce  of  the  County 
Cleik  and  Recorder  of  Lewis  and  Clarke  County  on  March  14, 
1895.  Subsequently,  on  June  25,  1895,  there  was  appended 
to  it,  as  recorded,  to  further  meet  'the  requirements  of  the 
statute,  an  affidavit  made  by  the  secretary  and  manager  of  the 
Minnesota  Type-Foundry  Company  to  the  effect  that  the 
mortgage  had  been  made  in  good  faith,  etc. 

On  June  22,  1895,  another  chattel  mortgage  was  executed 
upon  the  same  property  embraced  in  the  first,  to  secure  the 
payment  of  a  promissory  note  payable  10  days  after  June  22, 
1895.  It  recited  that  the  indenture  was  between  <<Lucian 
Eaves,  party  of  the  first  part,  and  George  F.  Cope,  cashier, 
party  of  the  second  part."  The  affidavit  to  this  mortgage 
was  as  follows : 

^^Stateof  Montana,  County  of  Lewis  and  Clarke — ss.  Lu- 
cian Eaves  and  George  F.  Cope,  cashier,  the  parties  to  the 
foregoing  chattel  mortgage,  being  severally  duly  sworn,  each 
for  himself  says  that  the  said  chattel  mortgage  is  made  in 
good  faith  to  secure  the  amount  named  therein,  and  without 
any  design  to  hinder  or  delay  the  creditors  of  said  mortgagor. 
[Signed]  Lucian  Eaves,  George  F.  Cope,  cashier. 

"Subscribed  and  sworn  to  before  me  this  22d  day  of  June, 
A  D.  1895.     Frank  D.  Miracle,  Notary  Public." 

The  record  fails  to  disclose  that  this  second  chattel  mort- 
gage was  ever  filed  in  the  office  of  the  county  clerk  and  re- 
corder. 

On  November  13,  1895,  the  notes  secured  by  the  first  chat- 
tel mortgage  having  fallen  due  and  being  unpaid,  the  Min- 
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nesota  Type-Foundry  conipaDy  caused  J.  Heury  JurgeoB,  as 
sheriff  of  Lewis  and  Clarke  county,  to  take  possession  of  the 
mortgaged  property  for  the  purpose  of  selling  the  same  in 
pursuance  of  the  statute  authorizing  such  a  mode  of  fore- 
closure. 

On  the  19th  day  of  November,  1895,  George  F.  Cope  in- 
stituted an  action  against  the  Minnesota  Type-Foundry  com- 
pany, J.  Henry  Jurgens,  and  Lucian  Eaves.  The  complaint, 
for  a  first  cause  of  action  (in  claim  and  delivery)  alleged  that 
J.  Henry  Jurgens  was  the  duly  elected,  qualified  and  acting 
sheriff  of  Lewis  and  Clarke  county;  that  plaintiff  was,  and 
ever  since  had  been,  the  cashier  of  the  First  National  Bank  of 
Helena,  Montana,  a  corporation.  It  set  forth  the  terms  of 
the  mortgage  executed  on  June  22,  1895.  It  averred  that  on 
the  13th  day  of  November,  1895,  the  note  payable  to  said 
Cope,  plaintiff,  had  become  due,  and  that  the  plaintiff  had  ac- 
quired a  right  to  take  and  sell  the  chattels  mortgaged  in  the 
manner  prescribed  by  law,  and  that  on  the  date  last  aforesaid 
the  defendant  Jurgens,  at  the  instance  of  the  defendant  Min- 
nesota Type-Foundry  company,  a  corporation  organized  under 
the  laws  of  the  State  of  Minnesota,  without  the  consent  of 
plaintiff,  and  wrongfully,  had  seized  upon  the  foregoing  chat- 
tels, and  took  the  same  into  his  possession,  and  ever  since  had 
retained  the  possession  thereof.  It  alleged  that  plaintiff, 
deeming  the  possession  of  said  property  essential  to  the 
security  of  the  payment  of  his  said  note,  had  demanded  irom 
the  defendant  Jurgens  the  possession  of  said  property  on 
November  14,  1895,  but  said  Jurgens  had  refused  to  deliver 
up  possession  thereof,  and  continuefdto  wrongfully  withhold 
said  property.  It  failed  to  aver  that  plaintiff's  mortgage  had 
ever  been  filed  for  record. 

For  a  second  cause  of  action  in  his  complaint,  plaintiff  set 
forth  the  terms  of  the  mortgage,  the  default,  etc.,  to  show 
that  he  was  entitled  to  have  his  mortgage  foreclosed  as  a  first 
lien  on  the  property  in  controversy.  Among  the  averments 
was  the  following  : 

<*(3)  That  on  the  26th  day  of  June  the  said  mortgage  was 
extended  to  the  22d  day  of  June,  1896." 
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Again  the  complaint  failed  to  state  the  mortgage  had  ever 
been  filed  for  record. 

The  defendant  Eaves  defaulted.  On  the  15th  day  of  Jan- 
uary, 1896,  the  Minnesota  Type-Foundry  company  and  J. 
Henry  Jurgens  fiied^  an  amended  answer  to  the  complaint. 
This  answer  denied  any  wrongful  seizure  of  the  chattels  in 
controversy  by  Jurgens,  and  denied  any  wrongful  withholding 
of  said  property  by  said  Jurgens.  It  further  set  forth  the 
fact  and  terms  of  the  mortgage  executed  on  the  13th  day  of 
March,  1895,  and  the  nonpayment  of  the  notes  secured  there- 
by. This  mortgage  was  attached  to  the  answer  as  a  part 
thereof,  and  had  indorsed  thereon  that  it  had  been  filed  for 
record.  The  answer  averred  that  F.  W.  Smith,  the  person 
mentioned  in  the  aforesaid  affidavit  to  the  mortgage,  was  a 
duly -authorized  agent  of  the  defendant  the  Minnesota  Type- 
Foundry  company  in  the  matter  of  the  execution  of  said  mort- 
gage. This  mortgage  was  relied  upon  as  a  defense  to  plaint- 
iff^ s  claim. 

As  a  further  defense  the  answer  alleged  that,  at  the  times 
mentioned  in  plaintiff's  complaint,  plaintiff  was  the  agent  and 
officer  of  the  First  National  Bank  of  Helena,  Montana,  that 
the  note  was  payable  to  him  simply  as  the  agent  of  said  bank, 
and  that  plaintiff  had  no  personal  interest  in  said  indebtedness, 
and  .had  acted  only  as  the  agent  of  said  bank  both  in  refer- 
ence to  the  taking  of  said  note  and  the  mortgage  securing  the 
same.  It  also  set  forth  as  a  further  defense  that  plaintiff  had 
full  notice  of  the  existence  of  the  chattel  mortgage  executed 
to  the  Minnesota  Type-Foundry  company,  and  was  not  a  sub- 
sequent incumbrancer  in  good  faith. 

For  a  further  defense  it  also  alleged  that  tl^e  chattel  mort- 
gage on  which' plaintiff  relied  embrace!  property  not  included 
in  the  mortgage  attached  to  the  answer.  It  prayed  for  a 
foreclosure  of  the  mortgage  to  said  last-mentioned  corpora- 
tion, and  that  plaintiff's  mortgage  be  declared  subsequent  and 
subservient  thereto. 

The  plaintiff  thereupon  demurred  to  the  answer  on  the 
ground  that  the  same  did  not  state  facts  sufficient  to  constitute 
a  defense  or  counterclaim. 
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The  District  Court  sustained  the  demurrer,  and  shortly 
afterwards  granted  a  motion  for  judgment  on  the  pleadings. 
The  appeal  is  from  this  judgment. 

Mc  Connelly  Gunn  cfe  Mc  Connelly  for  Appellants. 
TooCe  i&  Wallacey  for  Respondent. 

Ruck,  J. — ^The  aflSdavit  of  March  14,  1895,  attached  to  the 
chattel  mortgage  executed  to  the  Minnesota  Type-Foundry 
company,  was  wholly  insufficient.  At  the  time  said  affidavit 
was  made,  Section  1538,  Compiled  Statutes  1887,  was  in  force. 
Said  section  required  a  chattel  mortgage  to  be  accompanied 
by  an  affidavit  of  all  the  parties  thereto. 

This  section  is  as  follows  :  <  'No  mortgage  of  goods,  chat- 
tels or  personal  property  shall  be  valid  as  against  the  rights 
and  interests  of  any  other  person  than  the  parties  thereto,  un- 
less the  possession  of  such  goods,  chattels  or  personal  prop- 
erty be  delivered  to  and  retained  by  the  mortgagee,  or  the 
mortgage  provide  that  the  property  may  remain  in  the  pos- 
session of  the  mortgagor,  and  be  accompanied  by  an  affidavit 
of  all  the  parties  thereto,  or,  in  case  any  party  is  absent,  an 
affidavit  of  thoi^e  present  and  of  the  agent  or  attorney  of  such 
absent  party,  that  the  same  is  made  in  good  faith  to  secure 
the  amount  named  therein  and  without  any  design  to  hinder 
or  delay  the  creditors  of  the  mortgagor,  and  be  acknowledged 
and  tiled  as  hereinafter  provided. ' ' 

In  Leopold  v.  ^ilvermany  7  Montana  266,  16Pac.  580,  this 
section  was  construed,  and  the  court  held  that  the  absence  of 
a  party  to  a  chattel  mortgage  should  be  clearly  set  forth  in  the 
affidavit  itself  before  an  agent  could  make  the  oath  re<|uired 
by  the  law. 

Appellants  urge  that  the  fact  that  the  Minnesota  Ty|)e- 
Foundry  company  was  absent  from  the  state  at  the  time  of  the 
execution  of  the  mortgage  sufficiently  appears  from  the  re- 
cital in  the  body  of  the  mortgage  that  it  (said  Minnesota  Ty  pe- 
Foundry  company)  is  a  corporation  of  the  City  of  St.  Paul, 
State  of  Minnesota.     Plaintiff^  s  complaint  also  avers  that  the 
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Minnesota  Type-Foundry  company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Minnesota.  But  neither  the 
recital  in  the  mortgage  nor  the  said  averment  in  the  complaint 
can  avail  the  appellants  in  this  contention.  While  it  is  true 
that  the  domicile  of  a  corporation  is  ordinarily  the  state  of  its 
creation^  still  a  corporation  organized  in  one  state  can  acquire  a 
domicile  in  another  for  the  purpose  of  transacting  its  business. 
Moreover,  it  was  expressly  held  in  Butte  Hardware  Co.  v. 
Swltvan^  7  Montana  307,  16  Pac.  688 — and  the  doctrine  was 
reiterated  in  Baker  v.  Power^  7  Montana  326,  16  Pac.  589 — 
that  the  body  of  a  chattel  mortgage  cannot  be  looked  to  for 
the  purpose  of  supporting  or  explaining  the  affidavit  thereto. 
These  cases  on  the  subject  of  chattel  mortgages  impress  us 
as  somewhat  narrow  in  their  construction  of  the  chattel  mort- 
gage laws  of  Montana  in  relation  to  affidavits,  but  they  have 
been  relied  upoq  so  long  that  we  deem  it  our  duty  to  sub- 
stantiallv  adhere  to  them. 

For  another  reason,  also,  this  affidavit  to  the  chattel  mort- 
gage executed  to  the  Minnesota  Type-Foundry  company  is 
insufficient. 

In  Butte  Hardware  Co.  v.  StUlivan,  supra,  a  chattel  mort- 
gage was  considered  by  the  court  which  recited  that  it  was 
between  ^^M.  and  P.,  partners  under  the  firm  name  of  Max- 
well &  Price,  parties  of  the  first  part,  and  H.,  B.,  S.,  D., 
and  C. ,  partners  under  the  firm  name  of  Hoge,  Brown  lee  & 
Co.,  parties  of  the  second  part;"  and  the  court  held  that  said 
mortgage  was  executed  by  individuals  to  individuals,  and  that 
the  recitals  of  the  firm  names  were  mere  descriptionce  per- 
sonarum. 

Tested  by  this  rule,  the  mortgage  we  are  now  considering 
was  executed  to  the  Minnesota  Type-Foundry  company  by 
Ross,  Frank,  and  Eaves  as  individuals,  and  not  as  a  firm. 
The  affidavit  purports  to  be  made  by  the  Ross,  Frank  &  Eaves 
Publishing  company,  per  Eaves,  Ross  and  Frank.  It  should 
have  been  made  by  Ross,  Frank,  and  Eaves  personally.  An 
oath  cannot  be  taken  vicariously.  A.  cannot  go  before  an 
officer  authorized  to  administer  oaths,  and  swear  that  B.  makes 
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affidavit  to  a  certain  condition  of  facts.  An  oath  is  a  purely 
personal  act.  An  agent  may  swear  in  behalf  of  his  principal 
when  the  law  permits  it,  but  the  oath  nevertheless  is  his  own 
personal  act. 

We  shall  next  consider  the  affidavit  attached  to  the  chattel 
mortgage  executed  by  Eaves  to  Cope,  cashier. 

We  are  of  the  opinion  that  this  affidavit  is  sufficient  under 
section  1588  Compiled.  Statutes  1887,  aupra.  It  is  true  that 
certain  language  in  the  case  of  Leopold  v.  SUvermariy  supra 
(see  pages  280,  281,  7  Montana,  and  page  584,  16  Pac.),  ap- 
pears to  indicate  a  contrary  view. 

The  court  said  in  that  case  :  '<A  further  defect  suggested 
in  the  affidavit  is  this :  That  there  is  nothing  in  the  mortgage 
or  affidavit  to  show  the  connection  of  Bohm  Bros.  &  Co. 
therewith,  and  that,  although  the  pleadings  and  accompany- 
ing affidavit  show  that  the  note  secured  by  the  second  mort- 
gage includes  a  sum  of  money  due  to  Bohm  Bros.  &  Co.,  no 
one  even  pretends  to  make  oath  to  the  mortgage  in  their  stead. 
This  objection  is  certainly  fatal.  It  is  not  even  attempted  to 
comply  with  the  law  on  their  behalf,  and  for  this  reason,  also, 
the  affidavit  must  be  held  to  be  defective. ' ' 

This  language  was  used  after  the  court  had  held  that  the 
affidavit  under  its  consideration  was  void.  It  was  in  no  wise 
necessary  to  a  decision  of  the  case,  and  we  think  was  used 
hastily.  Where  a  chattel  mortgage  between  two  persons  does 
not  disclose  any  person  or  persons  for  whom  one  of  them  is  a 
trustee,  to  hold  that  any  other  person  than  those  named 
therein  as  parties  should  make  the  affidavit  required  by  the 
statute  would  be  contrary  to  the  spirit  of  the  statute  requir- 
ing the  affidavit.  We  therefore  hold  that  this  affidavit  to  the 
mortgage  given  by  Eaves  to  Cope  is  sufficient. 

We  decide  these  questions  raised  in  reference  to  the  validity 
of  these  two  mortgages  for  the  guidance  of  the  court  below. 
This  case  must  be  reversed  for  the  following  reasons  :  Plaint- 
iff's complaint  nowhere  alleges  or  suggests  that  the  mortgage 
on  which  he  relies  was  ever  filed  in  the  office  of  the  county 
clerk   and  recorder  of    Lewis  and  Clarke  county.     Section 
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1541,  Compiled  Statutes  1887,  is  as  follows:  ''Every  mort- 
gage of  goods,  chattels  or  personal  property  made,  acknowl- 
edged and  filed  as  provided  by  the  laws  of  this  state  shall 
thereupon,  if  made  in  good  faith,  be  good  and  valid  as 
against  the  creditors  of  the  mortgagor  or  subsequent  pur- 
chasers or  mortgagees,  from  the  time  it  is  so  filed  until  the 
maturity  of  the  entire  debt  or  obligation  secured  thereby  and 
for  the  period  of  sixty  dayB  thereafter.  Provided,  that  the 
entire  period  of  time  such  mortgage  shall  be  valid  and  bind* 
ing  against  the  creditors  of  the  mortgagor  and  subsequent 
purchasers  and  mortgagees  shall  not  exceed  one  year  and  sixty 
days  except  by  a  compliance  with  the  provisions  of  Section 
1542  of  this  act" 

Considering  the  complaint  of  plaintiff  and  the  answer  to- 
gether, for  all  that  appears  plaintiff  had  never  filed  his  mort- 
gage for  record.  If  he  did  not,  how  could  it  be  claimed  that 
his  mortgage  was  superior  to  the  one  executed  to  the  Minne- 
sota Type-Foundry  company  ? 

It  in  no  wise  appears  that  plaintiff's  mortgage  was  in  force, 
as  against  the  Minnesota  Type-Foundry  company,  at  the  time 
the  latter  corporation  caused  the  sheriff  of  Lfcwis  and  Clarke 
county  to  take  the  chattels  in  controversy  into  his  possession. 
From  the  averments  in  the  first  cause  of  action,  which  plaint- 
iflF  attempts  to  set  forth  in  his  complaint,  it  does  not  appear 
that  his  mortgage  was  valid  as  to  any  one  except  Eaves,  the 
mortgagor,  or  a  bare  trespasser.  There  is  nothing  to  suggest 
any  filing  thereof,  or  to  negative  an  inference  that  it  had  be- 
come inoperative  through  lapse  of  time,  even  on  the  assump- 
tion that  it  had  been  filed  at  the  date  of  its  execution.  The 
allegation  in  what  plaintiff  attempts  to  set  forth  as  a  second 
cause  of  action,  ''That  on  the  26th  day  of  June  the  said  mort- 
gage was  extended  to  the  22d  day  of  June,  1896,"  is  the 
statement  of  a  mere  legal  conclusion.  There  was  no  necessity 
even  for  any  denial  of  it  in  the  answer  of  appellants. 

Section  1542,  Compiled  Statutes  1887,  is  as  follows : 
* 'Every  mortgage  of  goods,  chattels  or  personal  property 
made,  acknowledged  and  filed  as  provided  by  the  laws  of  this 
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territory  may  be  renewed  at  or  before  the  maturity  of  the 
debt  or  obligation  secured  thereby  in  case  such  debt  or  obli- 
gation or  any  part  thereof  be  unpaid  or  unfulfilled  by  filing 
an  aflSdavit  showing  the  date  of  such  mortgage^  the  name  of 
the  mortgagor  and  mortgagee,  the  date  of .  filing  the  same,  the 
amount  of  the  debt  or  obligation  secured  thereby,  and  the 
amount  of  the  debt  justly  owing  at  the  time  of  filing  such 
affidavit  or  the  conditions  of  the  obligation  unfulfilled,  the 
time  to  which  the  same  is  extended,  which  time  shall  not  ex- 
ceed one  year,  and  that  such  debt  or  obligation  was  neither 
made  nor  renewed  or  extended  to  hinder,  delay  or  defraud  the 
creditors  or  subsequent  mortgagees  of  the  mortgagor,  which 
affidavit  shall  be  subscribed  and  sworn  to  by  the  mortgagee 
before  an  officer  authorized  to  administer  oaths,  and  filed  in 
the  office  where  such  mortgage  therein  described  is  filed,  and 
thereupon  the  clerk  and  recorder  of  deeds  of  such  county 
shall  attach  such  affidavit  to  the  mortgage  therein  described 
and  note  the  date  of  tiling  thereof  opposite  the  entry  of  the 
mortgage  therein  described  in  the  book  provided  by  law  for 
the  entry  of  chattel  mortgages  and  thereby  such  mortgage 
shall  be  renewed,  continue  and  be  valid  and  of  full  force  and 
effect  upon  the  goods,  chattels  or  personal  property  described 
therein  for  the  time  stated  in  such  affidavit,  not  to  exceed  one 
year. ' ' 

Under  this  last-quoted  section,  it  was  incumbent  upon 
plaintiff  to  have  alleged  a  compliance  with  this  law  in  order  to 
have  established  any  right  acquired  thereunder.  He  says  his 
mortgage  was  extended.  Could  the  court  have  inferred  from 
this  that  said  Section  1542  had  been  complied  with }  We 
think  not. 

It  is  hardly  necessary  to  cite  authorities  to  show  that  this 
averment  is  a  statement  of  a  mere  legal  conclusion.  They 
are  numerous.  We  call  attention,  however,  to  the  case  of 
(J lark  V.  Lineberger^  44  Ind.  224,  as  clearly  pointing  out  the 
reasons  why  such  an  averment  should  be  deemed  insufficient. 

The  lower  court  erred  in  sustaining  the  demurrer  to  appel- 
lants^ answer. 
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The  cause  is  remanded,  with  directions  to  the  District  Court 
to  overrule  plaintiff's  demurrer. 

Reversed  and  Remanded, 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


a  A.  CHENEY,    Appellant,    v.    WHITE   CALDWELL, 

Shebipf,  Respondent. 

[Submitted  June  9, 1897.    Decided  June  80, 1897. ] 

Exemption — Right  of  as  to  Mortgaged  Property. 

1.  The  fact  that  the  owner  has  mortgaged  certain  chattels,  does  not  constitute  a  waiver 
of  his  right  to  claim  that  they  are  exempt  from  attachment  for  other  demands 
against  him. 

3.  Section  8800  ClYll  Code,  wlilch  permits  the  attachment  of  mortgaged  property,  upon 
the  payment  of  the  mortgage  debt  or  tender  thereof  by  the  officer  to  the  mort- 
gagee, does  not  refer  to  property  which  Is  exempt  from  execution. 

Appeal  from  District  Courts  Gallatin  county.  F.  K 
Armstrong^  Judge. 

Action  brought  by  D.  A.  Cheney  against  White  Caldwell, 
sheriff  of  Gallatin  county,  to  recover  for  the  unlawful  seizure 
of  exempt   property  on  a  writ  of  attachment.      From   the 
judgment  of  the  court  below,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  the  possession  of  certain  per- 
sonal property  described  in  the  complaint. 

The  defendant  is  the  sheriff  of  Gallatin  county,  and  as  such 
sheriff  took  possession  of  the  property  in  controversy  under  a 
writ  of  attachment  issued  out  of  the  District  Court  of  said 
county  in  a  case  wherein  one  Power  was  plaintiff,  and  Cheney, 
the  plaintiff  in  this  case,  was  defendant.  The  action  was  tried 
by  the  District  Court  upon  an  agreed  statement  of  facts.  The 
facts,  as  agreed  upon,  are  : 
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First,  that  plaintiff,  Cheney,  was  the  owner  of  the  prop- 
erty in  controversy,  and  entitled  to  its  possession,  before  its 
seizure  by  the  sheriff  under  the  writ  of  attachment  in  the 
suit  of  Power  against  this  plaintiff. 

Second,  that  Cheney  was  indebted  to  Power,  and  also  to 
one  Koch. 

Third,  that  Cheney  had  given  Koch  a  chattel  mortgage  upon 
the  property  in  controversy. 

Fourth,  that  while  said  chattel  mortgage  was  in  force  and 
effect,  and  a  matter  of  record.  Power  had  the  property  men- 
tioned in  the  mortgage  attached — the  sheriff,  before  levying 
the  attachment,  paying  to  Koch  the  amount  due  him,  and  se- 
cured by  the  chattel  mortgage  aforesaid. 

Fifth,  that  the  property  was  exempt  from  attachment  or 
execution  under  the  statute  unless  the  giving  of  the  chattel 
mortgage  by  Cheney  to  Koch  had  the  effect  of  depriving 
Cheney  of  his  exemption  and  of  subjecting  the  property  to 
Power's  attachment. 

Sixth,  that  the  value  of  the  property  in  controversy  is  $296. 

Seventh,  that  Cheney  promptly  claimed  his  exemption  when 
the  property  was  attached  by  the  sheriff,  and  the  sheriff  re- 
leased it  to  him  as  exempt,  but  afterwards  retook  it  under  the 
writ. 

The  case  was  tried  to  the  court  without  a  jury,  and  the 
court  found  and  rendered  a  judgment  in  favor  of  defendant. 
The  plaintiff  appeals  from  the  judgment. 

W.  L.  Ilolloway^  for  Appellant. 

Ilartnian  Bros,  cfe  Stewart^  for  Respondent. 

Pemberton,  C.  J. — The  question  presented  for  determina- 
tion by  this  appeal  is  as  to  whether  Cheney,  by  giving  a  chat- 
tel mortgage  upon  his  exempt  personal  property  to  Koch, 
waived  his  statutory  right  to  claim  said  property  as  exempt 
against  the  claims  of  all  other  persons. 

It  seems  that  the  court  below  held  that  the  sheriff,  by  pay- 
ing off  the  amount  of  the  Koch  indebtedness  secured  by  the 
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chattel  mortgage  given  by  Cheney,  thereby  became  subro- 
gated to  the  rights  of  the  mortgagee.  If  so,  he  could  only 
foreclose  the  mortgage.  He  acquired  no  right  thereby  to 
attach  the  property. 

Section  3869,  Civil  Code,  permits  the  attachment  of  per- 
sonal property  which  has  been  mortgaged,  but  requires  the 
officer  serving  the  writ,  before  taking  the  property,  to  pay, 
or  tender  the  payment  of,  the  amount  of  the  mortgage  debt 
and  interest  to  the  mortgagee.  But  this  statute  has  no  refer- 
ence to  property  exempt  from  attachment.  Our  statute  does 
not  give  any  officer  any  authority  to  attach  property  exempt 
from  seizure  under  a  writ  of  attachment  or  execution. 
Authority  is  given  to  attach  or  levy  upon  property  not  ex- 
empt.    Code  Civil  Procedure  §  893. 

The  sheriff  can  only  acquire  the  right  to  attach  mortgaged 
personal  property  which  is  not  exempt  by  paying  off  the  mort- 
gage debt.  Because  a  person  is  willing  to  give  a  mortgage  on 
exempt  property,  or  by  dire  necessity  is  compelled  to  do  so, 
a  sheriff  or  other  creditor  cannot  pay  off  this  mortgage,  attach 
and  take  the  exempt  property,  and  leave  the  exemption  claim- 
ant and  his  family  in  absolute  want.  When  exempt  personal 
property  is  mortgaged,  it  is  still  exempt  as  to  all  the  world 
except  the  mortgagee.  In  such  case  another  creditor,  or  an 
officer  for  him,  cannot,  by  voluntarily  paying  the  mortgage 
debt,  defeat  the  statute  which  was  intended  to  keep  such  per- 
sons and  their  families  from  becoming  public  charges. 

No  right  exists  in  any  one,  under  our  laws,  to  take  exempt 
property  away  from  a  claimant,  against  his  will,  by  any  writ. 
Consequently  nobody  can  be  subrogated  to  such  right.  It  is 
absurd  to  suppose  that  tliere  can  be  any  such  thing  as  the 
subrogation  of  a  person  to  a  right  when  no  right  exists. 
Koch  never  had  any  right  to  dispose  of  Cheney's  exempt 
property  against  his  will.  He  had  a  right  to  hold  and  dis- 
pose of  such  property  under  and  in  accordance  with  the  terms 
of  the  mortgage.  This  was  not  against,  but  with,  the  con- 
sent of  Cheney.  Koch  never  bad  any  right  to  attach  the 
property.     Consequently  the  sheriff  could  not  be  subrogated 
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to  such  right.  1  Cobbey,  Chat.  Mort.  §  199;  Thomp. 
Homest.  &  Ex.  §  741;  BucJdey  v.  Wheeler,  62  Mich.  1,  17 
N.  W.  216;  Irwin  v.    Walling  (Okl.)  44  Pac.  219. 

The  court  erred  in  finding  and  rendering  judgment  in  favor 
of  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  enter  judgment  on  the  agreed  statement  of  the 
facts  in  favor  of  the  plaintiff  for  the  value  of  the  property. 

Reversed  cmd  Rem4inded, 
Hunt  and  Buck,  JJ.,  concur. 


Sr  &        CHRIST   BOE,    Appellant,  v.  W.  T.  LYNCH,   Res- 
pondent. 

(Submitted  June  9, 1887.    Decided  June  30, 1887.) 

Jury — Right  to  Disregard  Evidence — New  Trial. 

1.  Jury— Although  the  Jurors  are  the  exclusive  Judges  of  the  credibility  of  the  wit. 
nesses,  and  are  not  bound  to  belleye  testimony  which  Is  improbable,  still  they  have 
no  right  to  arbitrarily  disregard  positive  and  direct  testimony  which  Is  wholly  un- 
disputed, is  consistent  and  does  not  contain  improbabilities  and  is  given  by  wit- 
ness who  are  not  impeached  or  discredited. 

2.  Hekl,  accordingly,  in  an  action  to  recover  chattels,  in  which  the  only  Issue  was 
whether  the  property  belonged  to  a  partnership  or  to  one  of  the  members  tliereof,  a 
motion  for  a  new  trial  should  be  granted  where  there  was  no  evidence  to  sustain  the 
verdict. 

Appeal  from  District  Court,  Flalhead  county.  CI  TT. 
Pomeroy,  Jvdge. 

Action  by  Christ  Boe  against  W.  T.  Lynch.  Judgment 
for  defendant.     Plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  brought  by  the  appellant  (plaintiff)  against  the  re- 
spondent for  damages  for  the  conversion  of  three  head  of  beef 
steers  November  27,  1893,  alleged  by  appellant  to  belong  to 
himself  and  one  John  Boe  as  partners  doing  bubiness  under 
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the  firm  name  of  Boe  Bros. ,  and  also  damages  for  driving  and 
molesting  other  stock  belonging  to  said  partnership,  and 
claiming  damages  by  reason  of  defendant's  driving  the  stock 
off  their  usual  range,  and  turning  them  out,  so  that  they  be- 
came lost,  and  eight  head  died,  and  appellant  was  put  to  great 
trouble  and  expense  in  hunting  the  same. 

The  respondent  denied  the  partnership,  and  justified  as  a 
constable  under  an  execution,  in  the  case  of  Heideman  v.  John 
Boe,  against  the  property  of  said  John  Boe,  and  stated  in  his 
return  on  execution  that  he  sold  the  property  of  John  Boe. 

Verdict  for  defendant.  Motion  for  a  new  trial  overruled. 
Plaintiff  appealed. 

W,  JV;  Noffsinger,  for  Appellant. 

Hunt,  J. — For  ground  of  reversal,  the  plaintiff  and  ap- 
pellant relies  upon  the  insufficiency  of  the  evidence  to  justify 
the  verdict.  This  raises  the  question  of  whether  there  was 
sufficient  evidence  to  justify  the  finding  that  the  property 
seized  by  the  respondent  as  constable  belonged  to  John  Boe 
individually,  or  belonged  to  the  partnership  of  Boo  Bros. 

The  plaintiff  testified  by  deposition.  In  substance,  his  evi- 
dence was  that  he  and  his  brother,  John  Boe,  invested  a  sum 
of  money  in  cattle  several  years  ago  in  Flathead  county,  un- 
der an  agreement  that  they  were  to  share  the  profits  and 
losses  of  the  business  equally,  that  John  was  to  attend  to  the 
cattle,  and  that  for  his  services  for  giving  such  attention  he 
was  to  draw  monthly  wages.     The  firm  brand  was  K  B. 

John  Boe  corroborated  Christ  as  to  the  partnership  agree- 
ment, and  testified  that  the  cattle  levied  upon  and  sold,  were 
partnership  property  and  bore  the  firm's  brand;  that  upon 
August  2,  1894,  he  sold  out  to  his  brother,  Christ,  his  inter- 
est in  all  the  cattle  formerly  belonging  to  the  firm.  The  writ- 
ten instrument  of  conveyance  was  put  in  evidence.  On  cross- 
examination  he  said  that,  although  the  property  had  been 
assessed  to  him  at  divers  times,  he  had  expressly  told  the  as- 
sessor that  it  was  firm  property,  and  that  his  brother   had 

Vol.  xx-6 


82  Bob  v.  Lynch.  [June  T.  '97 

actually  paid  part  of  the  taxes,  by  remitting  money.  An- 
other witness,  who  was  apparently  wholly  disinterested,  cor- 
roborated the  evidence  of  both  the  Boe  brothers  as  to  the 
partnership  relation  between  them.  All  this  evidence  was 
uncontradicted. 

The  defendant  said  that  in  November,  1893,  he  had  an  exe- 
cution in  his  hands,  issued  by  a  justice  of  the  peace  in  a  case 
entitled  Heideman  v.  John  Boe;  that  John  Boe  paid  the 
judgment  after  execution  was  issued  and  some  cattle  were 
seized,  but  would  not  pay  the  costs;  and  that,  as  constable; 
he  thereupon  released  all  but  several  head  of  cattle,  which  he 
sold  for  his  costs  ($76)  in  serving  the  execution,  which  Boe 
had  refused  to  pay  when  he  paid  the  judgment. 

The  justice  testified  that  John  Boe  paid  into  his  court  the 
amount  of  the  judgment  against  him  m  the  case  of  Heideman 
V.  Boe^  and  the  costs  then  remaining  unpaid,  except  the  costs 
of  the  constable's  levy  of  the  execution,  the  correctness  of 
which  last  item  he  disputed. 

This  was  all  the  evidence  in  the  case  bearing  at  all  upon  the 
matdrial  issue  of  partnership,  and  we  fail  to  see  any  incon- 
sistency or  improbability  in  plaintiff's  evidence  which  justified 
the  jury  in  disregarding  it  as  untrue.  True,  the  jury  are  the 
exclusive  judges  of  the  credibility  of  a  witness,  but  they  have 
no  right  to  arbitrarily  disregard  testimony,  where  such  disre- 
gard is  not  based  upon  anything  appearing  on  the  trial,  and 
because  of  some  caprice  which  rests  solely  in  their  own 
minds.  A  jury  is  not  bound  to  accept  the  testimony  of  a 
witness,  where  it  contains  improbabilities  such  as  to  afford  a 
reasonable  basis  for  believing  it  to  be  untrue,  or  where  there 
are  reasonable  grounds  for  believing  it  to  be  false;  but  where 
positive  and  direct  testimony  is  wholly  undisputed  and  uncon- 
tradicted, and  the  witness  delivering  it  is  not  impeached  or 
otherwise  discredited,  and  there  is  no  improbability  or  incon- 
sistency apparent  in  it,  or  any  disclosed  by  any  facts  or  cir- 
cumstances throughout  the  case,  they  cannot  arbitrarily  refuse 
to  believe  such  testimony,  and  find  a  verdict  directly  contrary 
to  it,  and  which  finds  no  support  whatsoever  in  the  evidence. 
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In  such  a  case  they  should  believe,  for  the  purpose  of  the  suit, 
the  testimony  of  the  unimpeached,  uncontradicted  witness, 
and  it  is  the  duty  of  the  court  to  set  aside  a  verdict  founded 
upon  a  disbelief  of  such  clear  and  uncontradicted  evidence. 
Lomer  v.  Meeker,  26  N.  Y.  361. 

Juries,  like  judges,  must  exercise  their  judgment.  Great 
latitude  is  allowed  them.  But  the  exercise  of  the  judgment 
must  be  upon  what  is  in  the  evidence  before  them,  and  upon 
the  credibility  of  the  persons  who  furnish  that  evidence.  £1- 
wood  V.  Telegraph  Co,,  46  N.  Y.  649;  Engmann  v.  Estate  of 
Immel,  69  Wis.  249,  18  N.  W.  182. 

As  appropriate  to  this  subject,  we  quote  a  part  of  a  com- 
ment of  Judge  Bailey,  of  the  Illinois  Appellate  Court,  in 
Edler  v.   Uchtmann,  10  111.  App.  493,  who  said : 

''Juries  must  be  governed  by  the  evidence  as  it  is  given, 
bringing  to  its  consideration,  and  to  the  determining  of  the 
facts  which  it  tends  to  prove,  a  candid  and  dispassionate  judg- 
ment; and  they  are  not  at  liberty  to  reject  the  testimony  of 
any  witness  from  mere  caprice,  or  because  they  may  prefer  the 
result  which  in  that  way  becomes  open  to  them/' 

The  record  in  this  case  shows  no  conflict  in  the  testimony; 
nor  do  we  find  anything  from  which  the  jury  were  authorized 
to  disbelieve  the  undisputed  testimony  offered  in  plaintiff's  be- 
half. For  this  reason  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  and  Remanded, 
Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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LOUIS  HOLLAND,  Appellant,  v,  JOSEPH  E.  HUSTON, 

*  Respondent. 

[Submitted  June  22, 1897.    Decided  June  80, 1897.] 
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f3»    279    Conversion — Market  Vahce — Expert — New  Trial — Eatoppd — 
Harmless  Error-^-Instructions — Newly  Discovered  Evidence. 

1.  CONVBRSiox— Afar^f  Fofue-lBx^pert— In  an  action  for  conyersion  of  hones,  a 
resident  of  the  neighborhood,  who  owns  horses  and  knows  the  horses  conyerted  and 
says  that  he  knows  "pretty  nearly  the  market  value  of  such  horses  at  the  time  of 
the  conyersion,"  may  testify  as  to  the  yalue;  although  he  may  say  that  he  does  not 
know  "what  the  market  yalue  of  horses  was." 

2.  Sams— J^Teto  IVial— Where  the  answer  admits  that  the  property  is  worth  $100,  and 
the  eyidence  shows  that  it  was  sold  for  $180,  at  an  execution  sale,  and  a  competent 
witness  testiflev  that  it  was  worth  $250,  a  yerdict  fixing  the  yalue  at  that  sum  was 
justified  by  the  eyidence. 

3.  EviDBNCK— JBstojifpel— Plead{iH7— In  an  action  against  a  constable  for  attaching 
plaintiff's  property  under  a  writ  in  which  "O"  is  the  defendant,  eyidence,  offered  for 
the  purpose  of  showing  that  plaintiff  authorized  *'0"  to  say  that  the  property  was 
kis,  is  properly  refused,  where  the  answer  does  not  plead  an  estoppel,  or  any  fact 
showing  that  defendant  was  misled  by  the  statement. 

4.  EviDBNCR— H^arml^w  JSrror— Where  the  court  instructs  the  jury  that  they  should 
not  consider  a  conyersatlon  which  had  been  admitted,  the  error,  if  any,  in  admitting 
testimony  concerning  the  conyersatlon  is  cured. 

5.  An  instruction  in  action  of  conyersion  to  the  effect  that  "the  measure  of  damages  is 
the  yalue  of  the  property  at  the  time  it  was  taken  with  interest,  and  that  the  jury 
should  take  Into  consideration  the  eyidence  of  the  witnesses,  and  that  they  are  the 
sole  judges  of  the  weight  to  be  glyen  such  testimony,  and  that  the  jury  had  the  right 
to  take  into  consideration  as  bearing  upon  the  question  of  yalue  (not  as  prima  facie 
evidence,  but  bearing  upon  the  question  of  value)  the  cost,  age,  size  and  condition  of 
the  team  and  the  time  of  the  conversion,  is  not  a  comment  upon  the  evidence,  but 
simply  mentions  it. 

6.  iVet<;Z|/ IXseovered  Evidence— The  affidavit  of  "C"  that  he  had  learned  that  one  *'P" 
would  testify  as  to  certain  issues  in  the  case,  that  "C"  had  learned  of  this  since  the 
trial T>f  the  case;  that  plaintiff  had  told  one  "H"  that  he  had  traded  off  the  horsest 
the  subject  of  the  suit  to  one  "O,"  and  that  plaintiff,  after  the  trial,  had  told  "C"  of 
this  admission,  and  the  affidavit  further  states  that  "C"  before  the  trial  had  tried  to 
find  "P"  but  was  unable  to  do  so,  is  not  sufficient  to  justify  an  order  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence;  where  it  further  appears  that 
there  was  not  sufficient  diligence  in  obtaining  the  testimony  of  "P,"  and  where  "H" 
positively  contradicts  the  portion  of  the  affidavit  referring  to  him. 

Appeal  from  District  Courts  Cascade  county,  C.  H,  Ben- 
touj  Judge. 

Action  by  Louis  Holland  against  Joseph  E.  Huston.  Ver- 
dict for  plaintiff.  From  an  order  granting  a  new  trial,  plaint- 
iff appeals.     Reversed. 

Statement  of   the  case  by  the  justice  delivering  the  opinion. 
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Respondent  (defendant  below)  a  constable  at  Great  Falls, 
Cascade  county,  Montana,  by  virtue  of  an  execution  in  his 
hands  upon  a  judgment  rendered  against  one  Olson  in  a  jus- 
tice's court,  levied  upon  and  sold  two  horses  as  the  property 
of  Olson.  The  appellant  (plaintiff  below),  on  March  8,  1895, 
brought  an  action  against  said  defendant  for  the  conversion  of 
these  horses,  claiming  they  belonged  to  him. 

The  complaint  alleged  that  the  value  of  the  horses  at  the 
tiaie  of  the  conversion  was  $300.  The  answer  denied  plaint- 
iff's ownership,  and  alleged  that  the  value  of  the  horses  did 
not  exceed  $100.  . 

A  trial  resulted  in  a  verdict  for  plaintiff  for  $267. 39.  De- 
fendant iiled  a  motion  for  a  new  trial.  The  specification  of 
errors  on  the  motion  for  a  new  trial  is  as  follows  : 

Specification  of  particulars  in  which  the  evidence  is  insuffi- 
cient to  justify  the  verdict :  (1)  '<The  jury  found  the  value 
of  said  team  of  horses  to  be  $250,  whereas  the  only  evidence 
as  to  the  value  of  said  team  was  the  fact  that  said  team  sold 
at  the  s^le  for  $180,  and  the  testimony  of  witness  Catlin  that 
said  t'^.am  was  worth  only  $125." 

Specification  of  errors  occurring  at  the  trial,  and  excepted 
to  by  the  defendant : 

"(1)  The  court  erred  in  sustaining  plaintiff's  objection  to 
the  following  question,  asked  witness  Holland,  by  defendant: 
*Q.  Did  you  know  or  authorize  Mr.  Olson  to  tell  around  the 
country  that  those  horses  belonged  to  him?' 

'*(2)  The  court  erred  in  denying  the  following  motion  made 
by  Attorney  Hoffman,  representing  one  of  the  parties  de- 
fendant in  interest :  <I  move  to  exclude  all  this  testimony  in 
regard  to  this  conversion  between  this  witness  and  Catlin,  and 
move  to  strike  it  out  so  far  as  it  is  inadmissable  asrainst  the 
defendant  Sam  Dean. ' 

'<(3)  The  court  erred  in  submitting  the  following  instruc- 
tion to  the  jury,  to  wit :  *The  other  question  is  the  question 
as  to  the  value  of  the  property  at  the  time  of  the  conversion. 
The  defendant,  in  his  answer,  denies  that  the  two  gray  geld- 
ings were  of   the  value  of  $300,  but  alleges,  on  the  contrary, 
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that  each  of  said  geldings  was  not  worth  to  exceed  the  sum  of 
$50  each.  If  you  find  for  the  plaintiff,  under  that  allegation 
of  the  answer,  you  should  return  a  verdict  of  damages  in 
favor  of  the  plaintiff  in  the  sum  of  $100,  unless  you  find  from 
the  evidence  that  the  property  was  actually  worth  more  than 
that. ' 

^^(4)  The  court  erred  in  instructing  the  jury  as  follows: 
<The  measure  of  damages  in  this  case  is  the  value  of  the  prop- 
erty at  the  time  it  was  levied  upon,  with  interest  at  ten  per 
cent,  thereon  from  the  time  it  was  taken.  In  arriving  at  the 
value  of  the  property,  you  should  take  the  evidence  of  the 
witnesses  who  have  testified  in  this  case;  and  you  are  the  sole 
judges  as  to  the  weight  you  give  to  their  testimony,  and  you 
also  have  the  right  to  take  into  consideration,  as  bearing  upon 
that  question  (not  as  prima  facie  evidence,  but  bearing  upon 
the  question  of  value),  the  cost  of  the  team,  the  age,  size,  and 
condition  of  the  team  at  the  time  of  the  conversion.'  " 

As  another  ground  for  a  new  trial,  the  defendant  filed  the 
affidavit  of  one  F.  B.  Catlin.  In  this  affidavit,  Catlin  swore 
that  he  was  one  of  the  real  parties  defendant  in  interest  in  the 
action;  <<that,  since  the  trial  of  said  cause,  he  has  for  the  first 
time  learned  that,  just  a  few  days  prior  to  the  date  of  the  at- 
tachment of  the  horses  mentioned  and  described  in  the  com- 
plaint in  said  action,  plaintiff,  Holland,  met  one  John  Handley 
near  the  town  of  Belt,  Montana,  and  then  and  there  told  said 
Handley  that  he  (Holland)  had  traded  off  said  horses  to  Peter 
Olson,  being  the  said  Olson  mentioned  in  the  answer,  but  that 
he  had  not  given  said  Olson  a  bill  of  sale  of  said  horses  be- 
cause Olson  was  afraid  that  some  of  his  creditors  would  at- 
tach said  horses. ' '  The  affidavit  further  recited  that  Handley, 
alter  the  trial,  had  informed  Catlin  of  this  admission  on  the 
part  of  plaintiff,  Holland.  It  also  •contained  the  following 
statement:  '< Affiant  says  that,  long  since  the  trial  of  said 
cause,  he  has  learned  for  the  first  time  that  one  George  Pan- 
nick  will  testify  that,  soon  after  the  attachment  of  said  team  of 
horses,  he  met  said  Holland,  and  was  told  by  him  that  he  had 
traded  with  said  Olson  for  Olson's  four  cay  uses,  and  had  a  bill 
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of  Bale  to  them  from  said  Olson.  Affiant  says  that,  prior  to 
the  trial  of  said  case,  he  mac^e  inquiry  of  B.  F.  O'Neal,  ex- 
sheriff  of  Choteau  county,  and  tried  to  ascertain  the  where- 
abouts of  said  fannick,  but  was  unable  to  do  so. "  Catlin 
also  swore  therein  that,  previous  to  the  trial,  he  had  made  in- 
qui  y  of  numerous  persons  in  order  to  ascertain  who  was  the 
real  owner  of  the  horses  in  dispute,  but  had  been  unable  to 
obtain  any  information  in  that  respect. 

Another  affidavit  was  filed  by  defendant,  in  which  one  S.  T. 
Clark  stated  that  he  had  heard  Handley  tell  plaintiff  of  the 
conversation  between  Holland  and  himself. 

In  opposition  to  these  two  affidavits,  plaintiff  filed  the  affi- 
davit of  said  Handley,  who  flatly  contradicted  the  statements 
contained  in  the  affidavits  of  Catlin  and  Clark. 

The  court  granted  a  new  trial.  The  appeal  is  from  this 
order. 

James  Donovcm^  for  Appellant. 

Duglas  Martin  and  M.  M.  Lytety  for  Respondent. 

Buck,  J. — It  appears  from  the  record  that  the  only  sub- 
stantial conflict  in  the  evidence  on  the  trial  was  as  to  the  value 
of  the  horses.  The  evidence  on  this  subject  was  as  follows  : 
A  witness  for  defendant,  one  Catlin,  admitted  that  the  value 
of  the  horses  was  $125.  The  amount  realized  on  the  execu- 
tion sale  of  them  by  the  constable  was  $180.  A  witness  for 
plaintiff,  one  Wilber,  testified  that,  in  his  opinion,  the  horses 
were  worth  $250  ac  the  date  the  constable  seized  them,  on 
February  25,  1895. 

The  respondent  contends  that  the  only  evidence  to  sustain 
the  jury  in  finding  these  horses  worth  $250  is  that  of  Wilber, 
and  that  one  of  the  reasons  of  the  court  for  granting  a  new 
trial  was  that  said  Wilber  was  not  a  witness  qualified  or  com- 
petent to  testify  that  these  horses  were  worth  $250.  A  por- 
tion of  the  testimony  of  said  Wilber  is  as  follows  :  *<I  reside 
at  Great  Falls,  and  my  business  is  transfer  business,  in  which 
I  have  been  engaged  for  a  little  over  seven  years.     I  think  1 
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have  eighteen  horses  now  that  I  use  in  my  business.  1  know 
the  team  in  question.  I  know  pretty  nearly,  I  guess,  what 
the  market  value  of  such  horses  as  are  in  -  controversy  here 
was  in  February  last  in  the  city  of  Great  Falls  and  neighbor- 
hood. I  do  not  know  what  the  market  value  of  horses  was. 
I  think  this  team  was  worth  $250.'^ 

There  was  no  objection  to  the  testimony  of  Wilber,  but, 
even  if  there  had  been,  it  should  have  been  overruled.  It  is 
true  that  he  apparently  contradicts  himself  in  what  he  says  as 
to  his  knowledge  of  the  market  value  of  horses  in  Great  Falls 
in  the  month  of  February.  It  was  within  the  province  of  the 
jury,  however,  to  determine  whether  this  contradiction  de- 
tracted from  the  weight  of  his  testimony. 

From  the  record  it  is  apparent  that  both  the  lower  court 
and  the  attorney  who  tried  the  case  for  defendant  misunder- 
stood the  rule  of  law  applicable  to  the  proof  of  the  market 
value  of  these  horses.     This  appears  in  several  places. 

The  examination  of  one  McGovern,  who  knew  the  horses 
(a  witness  for  plaintiff),  was  as  follows  : 

^^My  business  in  the  past  six  or  seven  years  has  been  gen- 
eral team  work,  freighting  and  all  kinds  of  team  work.  In 
my  freighting  I  have  been  handling  heavy  horses,  from  twelve 
to  sixteen  hundred.  I  have  been  using  those  horses,  freight- 
ing in  the  vicinity  of  Great  Falls  and  Fort  Benton,  all  through 
this  country  here.  I  have  been  engaged  in  that  kind  of  work 
since  1887.  That  time  has  been  put  in  in  Montana,  in  and 
about  Great  Falls. ' ' 

.  ^  'Q.  ^State  what,  in  your  opinion,  this  team  was  worth  at 
that  time.'  (Defendant  objects  to  the  question,  because  the 
witness  has  not  been  shown  competent  to  know  the  market 
value  of  horses  in  the  vicinity  of  Great  Falls  at  that  time. 
Objection  sustained.) 

'  *Q.  'You  may  state  whether  or  not  you  are  acquainted  with 
the  value  of  such  a  team  as  the  team  in  question  on  February 
last. '  (Defendant  objects  to  the  question,  upon  the  ground 
that  it  is  immaterial  and  irrelevant.  The  market  value  is  the 
true  criterion.     Objection  sustained. ) 
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'*Q.  '¥00  may  state  what,  in  your  opinion,  this  team  was 
worth  in  February,  1895.'  (Defendant  objects  to  the  ques- 
tion, upon  the  grounds  urged  in  the  last  objection.  Objec- 
tion sustained.)" 

The  rulings  of  the  court  as  to  McGovern's  testimony,  and 
as  to  the  testimony  of  other  witnesses  introduced  by  the 
plaintiff  for  the  purpose  of  proving 'value,  were  clearly  er- 
roneous. It  was  impossible  to  determine  the  exact  market 
value  of  these  horses  in  the  month  of  February.  They  had 
not  been  sold.  All  the  law  required  of  the  plaintiff  was  to 
show  what  they  would  reasonably  have  brought  had  they  been 
sold.  The  rule  as  to  what  qualifies  or  renders  a  witness  com- 
petent to  testify  as  to  the  market  value  of  an  animal  so  com- 
mon as  the  horse  is  not  the  same  as  one  governing  witnesses 
who  are  to  give  evidence  as  to  some  scientific  subject  with 
which  experts  alone  are  conversant.  There  are  few  persons 
of  common  understanding  in  any  part  of  this  state  who  do 
not  possess  some  general  knowledge  both  as  to  the  character 
and  value  of  horses  in  their  respective  localities.  The  sub- 
ject is  one  made  generally  familiar  through  the  experience, 
personal  or  observed,  of  everyday  life.  Therefore  it  requires 
very  little  to  qualify  and  render  a  witness  competent  to  testify 
on  the  subject  of  the  value  of  horses  in  the  locality  in  which 
he  resides.  The  witness  McGovern,  possessing,  as  he  did«  a 
long  personal  experience  with  horses  in  and  about  Great  Falls, 
was  fully  qualified  to  express  his  opinion  to  the  jury  as  to 
what  this  team  was  worth  in  the  month  of  February;  and 
whether  he  could  recall  any  particular  sales  of  horses  in  said 
month  or  not  made  no  difference.  It  was  proper  for  the  jury 
to  consider  his  opinion  in  determining  the  market  value  of 
these  horses. 

It  would  seem  from  these  rulings  that  the  lower  court  enter- 
tained the  view  that  the  only  manner  in  which  plaintiff  could 
have  established  the  market  value  of  these  horses  was  through 
witnesses  who  were  both  expert  horsemen  and  familiar  with 
the  transactions  in  horses  in  Great  Falls  during  the  month  of 
February.     Such  a  view  of  the  law  is  unsound.     There  was 
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testimony  to  sustain  the  verdict  of  the  jury  in  this  respect. 
Defendant  admitted  that  the  horses  were  worth  $125.  At  a 
forced  sale  under  an  execution  they  had  brought  $180.  And 
the  witness  Wilber,  who  was  unimpeached  and  qualified  to  ex- 
press the  opinion,  stated  that,  in  his  opinion,  they  were  worth 
$250  at  the  time  they  were  seized.  Under  these  conditions, 
the  lower  court  had  n6  right  to  set  aside  the  verdict  for  in- 
sufficient evidence  as  to  value. 

The  question  put  upon  cross-examination,  as  to  whether  the 
plaintiff,  Holland,  authorized  Olson  to  tell  it  around  the 
country  that  these  horses  belonged  to  him,  was  properly  ex- 
cluded. No  evidence  had  been  introduced  by  defendant  to 
show  that  Olson  was  the  owner  of  the  horses.  The  answer 
pleads  no  estoppel  as  to  Holland.  It  was  not  suggested  that 
Holland,  by  allowing  Olson  to  have  the  custody  of  these 
horses,  had  misled  any  one  into  giving  the  latter  credit.  The 
court  stated  that  it  would  not  permit  the  question  at  that  stage 
of  the  trial,  and  defendant  made  no  effort  to  lay  a  founda- 
tion for  the  introduction  of  any  such  testimony. 

it  is  assigned  as  error  that  the  court  refused  to  strike  out 
the  testimony  of  a  witness  as  to  a  conversation  he  had  had 
with  Catlin. 

The  court  instructed  the  jury  that  the  conversation  should 
not  be  considered  as  affecting  defendant.  The  error  in  the 
admission  of   it,  if  any,  was  cured  by  the  instruction. 

The  instructions  objected  to  stated  the  law  correctly.  The 
instruction  referred  to  in  assignment  of  error  numbered  4 
does  not  comment  upon  the  evidence;  it  simply  mentions  it. 

Was  the  showing  of  newly-discovered  evidence  sufficient  to 
justify  the  court  in  granting  a  new  trial  i  We  t^ink  not.  It 
is  stated  by  Catlin  in  his  affidavit  that  he  had  learned  that  one 
George  Pannick  would  testify  to  certain  things.  For  all  that 
appears,  his  knowledge  of  what  Pannick  would  testify  to  was 
obtained  through  hearsay  sources  only.  Moreover,  there  is  a 
flat  contradiction  in  his  statement  that  he  had  learned  since 
the  trial  that  Pannick  would  testify  to  certain  facts,  and  the 
subsequent  statement  contained  in  his  affidavit  that  he  bad 
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tried  to  ascertain  Pannick's  whereabouts  before  trial.  He 
( ertainly  must  have  had  reason  to  believe  that  Panuick  oould 
furnish  him  with  some  evidence  if  he  inquired  for  him  before 
the  trial.  A  mere  inquiry  of  an  ex-sheriff  of  another  county, 
however,  shows  no  sufficient  diligence  for  obtaining  the  tes- 
timony Pannick  might  possibly  have  given  at  the  trial. 

Hancfley,  who,  Catlin  and  Clark  swear,  told  of  having  had 
a  conversation  with  the  plaintiff,  Holland,  swears  positively 
that  he  did  not  make  any  such- statement  to  Catlin;  and  we 
fail  to  see,  under  this  condition  of  affairs,  wherein  the  de- 
fendant would  have  been  benefitted  by  having  Handley  called 
as  a  witness  on  another  trial. 

An  appellate  court  does  not,  as  a  rule,  interfere  with  the 
discretion  possessed  by  a  trial  court  in  granting  or  refusing  a 
new  trial;  but,  when  it  appears  that  such  discretion  has  been 
exercised  without  any  sufficient  or  substantial  reason,  it  must 
be  controlled. 

The  cause  is  remanded,  with  directions  to  the  lower  court 
to  set  aside  its  order  granting  a  new  trial. 

Remcmded, 
Pembebton,  C.  J.,  and  Hunt,  J.,  concurs. 


THE  CITY  OF  LIVINGSTON   Respondent,    v.    FRANK  m  m 

T.  WOODS  ET  AL.,  Appellants. 

[Submitted  June  16, 1897.    Decided  June  80, 1887. ) 

Offioial  Bonda,  LicibUiPy  On, 

1.  A  city  TreMurer,  who  to  obliged  by  law  of  the  state  and  an  ordinance  of  the  city  to 
keep  tb«  fondf  of  the  elty  on  depoelt,  la  not  liable  for  a  loss  occasioned  by  a  failure 
of  the  iMiik  In  which  he  had  deposited  the  money,  If  he  used  reasonable  prudence 
■ad  eaotlon  In  selecting  the  bank,  and  was  without  fault  or  negligence  in  keeping 
his  deposit. 

2.  In  an  action  against  a  City  Treasurer  and  his  bondsmen  for  the  breach  of  his  official 
bond  tai  that  he  did  not '*dellTer  over  to  his  successor  ail  money   *   *   •  belonging  to 
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the  city  held  by  him/'  an  answer  which  sets  forth  facts  showing  that  his  failure  so  to 
do  was  ckused  by  the  suspension  of  the  bank  in  which  he  had  the  funds  on  deposit, 
and  that  he  had  used  all  reasonable  care  In  the  selection  of  the  bank,  and  was  free 
from  any  fault  or  negligence  in  keeping  therein,  is  not  subject  to  a  demurrer,  but 
states  facts,  which  if  true,  constitute  a  good  defense. 

Appeal  from  District  Oourty  Park  County.  Frank  Henry ^ 
Judge, 

Action  by  the  City  of  Livingston  against  Frank  T.  Woods 
and  others  to  recover  upon  an  official  bond.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  Frank  T.  Woods,  at  the  time  this  action  was 
commenced,  and  prior  thereto,  was  the  Treasurer  of  the  City 
of  Livingston.  The  other  defendants  were  sureties  on  his 
official  bond.  This  action  is  on  the  official  bond  of  W^oods  to 
collect  the  sum  of  $756.50,  which  it  is  alleged  in  the  com- 
plaint he  failed,  in  violation  of  the  terms  and  conditions  of  his 
bond  to  pay  over  to  his  successor  in  office.  The  bond  con- 
tains the  following  conditions  : 

*  'Now,  therefore,  if  the  said  Frank  T.  Woods  shall  well, 
truly,  und  faithfully  perform  all  official  duties  now  required  of 
him  by  law,  and  shall  truly  and  faithfully  execute  and  per- 
form all  the  duties  of  such  office  of  City  Treasurer  required 
by  any  law  to  be  enacted  subsequently  to  the  execution  of  this 
bond,  then  this  obligation  to  be  void  and  of  no  effect;  other- 
wise, to  remain  in  full  force  and  virtue.^' 

The  answer  denies  that  the  defendant  Woods  did  not  well, 
truly,  and  faithfully  perform  the  duties  of  his  office  required 
of  him  by  the  laws  in  force  at  the  time  of  his  election,  or  those 
enacted  subsequent  to  the  execution  of  said  bond. 

The  defendants  then  allege  that  on  the  1st  day  of  May, 
1893,  when  defendant  Woods  entered  upon  the  duties  of  bis 
office  of  City  Treasurer  of  the  City  of  Livingston,  the  moneys 
belonging  to  the  City  of  Livingston,  in  the  hands  of  bis  prede- 
cessor, were  on  deposit  in  the  Livingston  National  Bank,  a 
bank  doing  business  in  the  City  of  Livingston;  that  said  bank 
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had  been  used  for  more  than  a  year  prior  thereto  as  the  de- 
pository for  the  moneys  in  the  hands  of  the  City  Treasurer; 
that,  upon  his  assuming  the  duties  of  the  ofSoe  of  City  Treas- 
urer, the  said  Woods  continued  to  keep  the  moneys  on  deposit 
in  said  bank;  that  he  was  required  by  an  ordinance  of  the  city 
to  deposit  said  moneys.     Said  ordinance  reads  as  follows  : 

*'The  City  Treasurer,  acting  as  city  collector,  shall  receive 
all  moneys  belonging  to  the  city,  and  shall  deposit  all  moneys 
in  his  own  name  as  treasurer. ' ' 

The  said  ordinance  further  required  the  City  Treasurer  to 
keep  a  correct  account  of  all  moneys  belonging  to  the  city, 
and  that  his  books  should  be  kept  in  such  a  manner  as  to  cor- 
rectly present  the  condition  of  the  city  finances,  and  be  at  all 
times  subject  to  the  inspection  or  examination  of  the  mayor 
and  council,  or  any  member  thereof. 

The  defendants  further  allege  that,  subsequent  to  assuming 
the  duties  of  said  office,  he,  as  City  Treasurer,  filed  with  the 
City  Council  of  the  City  of  Livingston  his  report,  showing  the 
amount  of  money  which  was  deposited  in  the  Livingston  Na- 
tional Bank,  which  report  was  approved  by  the  Board  of 
Aldermen  of  the  city  for  the  months  of  June  and  July,  1893, 
and  that  at  all  times  prior  to  the  7th  day  of  July,  1893,  the 
Livingston  National  Bank  was  considered  by  the  business  men 
and  the  people  of  the  City  of  Livingston  and  vicinity  thereof 
to  be  a  responsible  and  solvent  banking  institution,  and  that 
he  (the  said  Frank  T.  Woods)  used  all  the  precaution  that  was 
necessary  or  required  of  him  by  law  in  the  selection  of  the 
Livingston  National  Bank  as  a  depository  for  the  city  money; 
that  on  the  7th  day  of  July,  1893,  the  said  Livingston  Na- 
tional Bank  suspended  operations,  and  became  insolvent,  and 
on  the  20th  day  of  July,  1893,  passed  into  the  hands  of  a  re- 
ceiver, and  has  ever  since  been  in  the  hands  of  a  receiver,  in 
process  of  settlement;  that,  on  the  day  the  bank  suspended, 
be  had  on  deposit  in  said  bank,  in  his  name,  as  treasurer  of 
the  city,  the  sum  of  $1,513;  that  thereafter  he  (the  said 
Woods),  as  City  Treasurer,  filed  his  claim  with  the  receiver 
of  said  bank  for  the  moneys  on  deposit  in  his  name,  as  City 
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Treasurer,  prior  to  the  saspension  thereof,  which  was  duly  al- 
lowed by  the  receiver  of  said  bank;  that  since  the  allowance  of 
said  claim  the  receiver  has  paid  to  him,  as  City  Treasurer,  the 
sum  of  $756.50,  leaving  a  balance  due  him,  as  said  City 
Treasurer,  the  sum  of  (756. 50,  the  amount  sued  for;  and 
that  there  are  not  sufficient  assets  in  the  hands  of  the  receiver 
to  pay  such  balance. 

Defendants  further  alleged  that  the  sum  received  by  Woods, 
as  City  Treasurer,  had  been  paid  over  to  his  successor,  and 
that  he  had  assigned  the  claim  against  said  bank  for  the  bal- 
ance due  to  his  successor  in  office.  The  answer  then  alleges 
that  the  City  of  Livingston  had  not  prior  to  said  7th  day  of 
July,  1893,  selected  any  depository  of  the  said  moneys  of  the 
city,  except  as  hereinbefore  set  forth;  that  said  loss  of  the 
funds  of  the  city  was  occasioned  without  any  fault,  negli- 
gence, or  fraud  on  the  part  of  said  defendant  Woods;  and 
that  he  faithfully  discharged  the  duties  of  his  office,  as  re- 
quired  of  him  by  law;  and  that  by  reason  of  the  facts  herein- 
before mentioned,  the  said  plaintiff  is,  and  ought  to  be, 
e8top{)ed  from  claiming  that  said  defendant  Woods  did  not  use 
ordinary  care  and  diligence  in  the  selection  of  the  Livingston 
National  Bank  as  said  depository. 

The  plaintiff  filed  a  general  demurrer  to  the  answer,  which 
was  sustained  by  the  court.  Defendants  electing  to  stand 
upon  their  answer,  a  judgment  was  rendered  for  plaintiff  for 
the  amount  sued  for.  The  defendants  appeal  from  the  judg- 
ment. 

Campbell  <&  Stark  and  A,  J,  Shores^  for  Appellants. 
Smith  cfe  Wilson^  for  Appellee. 

Pembebton,  C.  J. — Sections  350,  351,  and  352  of  the 
Compiled  Statutes  of  1887  control  as  to  the  conditions  of  the 
city  treasurer's  bond,  as  well  as  define  and  limit  his  duties  and 
powers  in  relation  to  the  public  funds.     Section  350  provides  : 

<<The  treasurer  shall  give  bond  to  the  city  in  its  incorporate 
name,  with  sureties  to  be  approved  by  council     *     *     *     for 
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the  faithful  performance  of  his  duties  as  treasurer,  and  also 
when  he  vacates  the  office  that  he  will  deliver  over  to  his  suc- 
cessor all  money,  books,  papers,  property  and  all  other  things 
belonging  to  the  city  or  town  held  by  him  as  treasurer." 

Section  351  provides:  ^'The  city  treasurer  shall  also  be 
city  collector.  He  shall  receive  all  money  belonging  to  the 
corporation,  and  shall  deposit  all  money  in  his  name  as  treas- 
urer." 

Section  352  provides  :  <<The  treasurer  is  hereby  expressly 
prohibited  from  using  directly  or  indirectly  the  moneys  or 
property  of  the  corporation  for  his  own  private  gain  or  profit, 
or  that  of  any  other  person  or  persons. ' ' 

The  contention  of  the  appellants  is  <<that,  when  the  city 
treasurer  deposited  the  money  of  the  city  in  the  bank  in  his 
name  as  city  treasurer,  he  performed  the  duties  of  his  office 
as  directed  by  law^  and  fully  complied  with  the  conditions  of 
his  bond,  and  if  he  used  ordinary  care  in  selecting  the  bank 
in  which  to  deposit  the  money,  and  the  bank  afterwards  failed, 
the  loss,  if  any,  must  be  borne  by  the  city." 

The  question  here  presented  of  the  liability  of  an  officer  on 
his  official  bond  for  the  loss  of  public  moneys,  and  what,  if 
any,  facts  will  excuse  the  loss,  is  a  grave  and  far-reaching  one. 
We  are  not  only  mindful  of  the  importance  of  this  question. 
but  we  are  confronted  with  the  great  difference  and  conflict  of 
views  and  decisions  upon  the  subject  among  the  best  authori- 
ties and  highest  courts  in  the  land. 

Mechem,  in  his  work  on  Public  Officers,  says  that  four 
theories,  at  least,  of  this  question,  have  prevailed,  and  these 
four  theories  are  given  in  Sections  298,  299,  300  and  301  of 
bis  work.     These  sections  read  as  follows  : 

Section  298  :  «*One  view  is  based  upon  the  strict  language 
of  the  bond.  The  officer  having  bound  himself  and  his  sure- 
ties, without  reservation  or  qualification,  by  the  express 
terms  of  his  bond,  that  he  will  duly  deliver  and  pay  over  the 
public  funds  which  come  into  his  hands,  this  obligation  ^can 
only  be  met  or  discharged  by  making  such  delivery  or  pay- 
ment,' and  that,  having  bound  himself  by  this  solemn  agree- 
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ment  to  do  this  act,  he  must  be  'held  liable  for  his  nonper- 
formance, though  it  is  rendered  impossible  by  events  over 
which  he  had  no  control.'  If  the  parties  had  desired  ex- 
emption in  a  given  contingency,  it  should  have  been  <so  nom- 
inaied  in  the  bond.'  " 

Section  299  :  ''A  second  view,  somewhat  analogous  to  the 
last,  is  based  upon  the  requirements  of  the  public  policy. 
'Pablic  policy,'  says  McLean,  J.,  'requires  that  every  depos- 
itary of  the  public  money  should  be  held  to  a  strict  account- 
ability. Not  only  that  he  should  exercise  the  highest  degree 
of  vigilance,  but  that  he  should  keep  safely  the  moneys  which 
come  to  his  hands.  Any  relaxation  of  this  condition  would 
open  a  door  to  frauds,  which  might  be  practiced  with  im- 
punity. A  depositary  would  have  nothing  more  to  do  than 
to  lay  his  plans  and  arrange  his  proofs,  so  as  to  establish  his 
loss  without  laches  on  his  part.  Let  such  a  principle  be 
applied  to  our  postmasters,  collectors  of  the  customs,  receivers 
of  public  moneys,  and  others  who  receive  more  or  less  of  the 
public  funds,  and  what  losses  might  not  be  anticipated  by  the 
public  ?  No  such  principle  has  been  recognized  or  admitted  as 
a  legal  defense.  And  it  is  believed  the  instances  are  few,  if, 
indeed,  any  can  be  found,  where  any  relief  has  been  given  in 
such  cases  by  the  interposition  of  congress. 

As  every  depositary  receives  the  ofSce  with  a  full  knowl- 
edge of  its  responsibilities,  he  cannot  in  case  of  loss  complain 
of  hardship.  He  must  stand  by  his  bond,  and  meet  the 
hazards  which  he  voluntarily  incurs.'  " 

Section  300  :  *  *A  third  view  is  based  upon  the  assumption 
that,  by  force  of  the  statutes  governing  the  subject,  the 
officer  becomes,  in  effect,  the  debtor  of  the  public.  His  lia- 
bility, therefore,  becomes  absolute,  and,  like  other  debtors, 
he  is  not  relieved  from  liability  because  he  is  so  unfortunate 
as  to  lose,  though  by  unavoidable  accident,  the  money  with 
which  he  expected  to  make  payment.  In  legal  effect,  he  is 
not  a  mere  bailee,  but  he  loses  his  own  money,  and  cannot 
therefore  call  upon  the  public  to  bear  the  loss. 

"These  views  all  lead  obviously  to  the  enforcement  of  an 
exceedingly  strict  liability. ' ' 
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Section  301  :  <<But  another  view,  lees  stringent,  and,  in 
the  opinion  of  the  writer,  more  consonant  with  reason  and 
justice,  has  also  met  with  favor,  although  the  cases  which 
maintain  it  are  few. 

<^By  this  view,  the  ofScer  is  regarded  as  standing  in  the 
position  of  bailee  for  hire,  and  'bound  virPats  officiiy  to  exer- 
cise good  faith  and  reasonable  skill  and  diligence  in  the  dis- 
charge of  his  trust,  or,  m  other  words,  to  bring  to  its  dis- 
charge that  prudence,  caution  and  attention  which  careful  men 
usually  exercise  in  the  management  of  their  own  affairs, '  but 
'not  responsible  for  any  loss  occurring  without  any  fault  on 
his  part.' 

^'The  statute  may,  of  course,  impose,  or  the  ofBcer  may 
himself  assume,  a  more  onerous  responsibility;  but,  in  the 
contemplation  of  this  theory,  a  greater  liability  does  not  result 
from  the  simple  undertaking  to  faithfully  discharge  the  duties 
of  the  office. ' ' 

The  authorities  in  support  of  these  respective  theories  are 
cited  in  the  notes  to  the  appropriate  sections. 

In  1844,  the  Supreme  Court  of  the  United  States  decided 
the  case  ot  U.  S,  v.  Prescott^  3  How.  678.  Prescott  was  a 
receiver  of  public  moneys.  The  action  was  on  his  bond  for 
failing  to  pay  over  public  moneys  received  by  him.  '  'The  de- 
fense pleaded  was  that  the  sum  not  paid  over  by  the  defendant, 
Prescott,  and  for  which  the  action  was  brought,  had  been 
feloniously  stolen,  taken,  and  carried  away  from  his  posses- 
sion by  some  person  or  persons  unknown  to  him,  and  without 
any  fault  or  negligence  on  his  part;  and  he  avers  that  he  used 
ordinary  care  and  diligence  in  keeping  said  money,  and  pre- 
venting it  from  being  stolen." 

The  court  held  that  those  facts  constituted  no  defense,  and 
further  held  that  ''the  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  conditions,  express  or  implied; 
and  nothing  but  the  payment  of  it,  when  required,  can  dis- 
charge the  bond. ' '  The  court  further  held  that  such  a  de- 
fense was  in  violation  of  public  policy.  So  that  we  may  say 
U.  S.  V.  Prescott  was  decided  upon  a  strict  construction  of  the 
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terms  of  the  bond,  and  upon  questions  of  public  policy.  The 
decision  therefore  embraced  the  first  two  theories  given  by 
Mechem,  supra. 

The  Supreme  Court  of  the  United  States  followed  the  rule 
or  rules  of  law  announced  in  U.  S.  v.  Prescottj  from  1844, 
when  that  case  wai  decided,  in  U.  S.  v.  Morgan^  11  How. 
164,  U.  S.  V.  Dashiel,  4  Wall.  182,  U.  S.  v.  KecMer,  dWM. 
83,  and  perhaps  other  cases,  until  1872,  when  the  case  of  U. 
S.  V.  Tfwmas^  15  Wall.  337,  was  decided.  In  this  last-named 
case  the  Supreme  Court  evidently  departed  from  the  stringent 
rule  announced  in  JJ,  S.  v.  Prescott^  that  nothing  but  the  pay- 
ment of   the  money,  when  required,  will  discharge  the  bond. 

After  examining  and  commenting  on  U.  S.  v.  Prescott^  hu- 
pra^  and  the  cases  following  it,  the  court,  in  U.  8,  v.  Thorrtds^ 
says : 

'<It  appears  from  them  all  (except,  perhaps,  the  New  York 
case)  that  the  official  bond  is  regarded  as  laying  the  founda- 
tion of  a  more  stringent  responsibility  upon  collectors  and  re- 
ceivers of  public  moneys.  It  is  referred  to  as  a  special  con- 
tract, by  which  they  assume  additional  obli^rations  with  regard 
to  the  safe-keeping  and  payment  of  those  moneys,  and  as  an 
indication  of  the  policy  of  the  law  with  regard  to  the  nature 
of  their  responsibility.  But,  as  before  remarked,  the  de- 
cisions themselves  do  not  go  the  length  of  making  them  liable 
in  cases  of  overruling  necessity.  On  the  contrary,  in  the  last 
reported  case  on  the  subject,  that  of  Bevana  v.  U.  8,  {VS 
Wall.  56),  Mr.  Justice  Strong,  delivering  the  opinion  of  this 
court,  says  :  *It  may  be  a  grave  question  whether  the  forci- 
ble taking  of  money  belonging  to  the  United  States,  from  the 
possession  of  one  of  her  officers  or  agents  lawfully  holding  it, 
by  a  government  of  paramount  force,  which  at  the  time  was 
usurping  the  authority  of  the  rightful  government,  and  com- 
l^elling  obedience  to  itself  exclusively  throughout  a  state, 
would  not  wprk  a  discharge  of  such  officers  or  agents,  if  the3' 
were  entirely  free  from  fault,  though  they  had  given  bond  to 
pay  the  money  to  the  United  States."  These  observations 
iihow  that  the  particular  question  raised  in  this  case  has  been 
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reserved  by  the  court  after  its  most  mature  consideration  of 
the  subject. 

<<So  much  stress  has,  in  almost  every  case,  been  laid  upon 
the  bond  as  forming,  either  directly  or  indirectly,  the  basis  of 
a  new  rule  of  responsibility,  that  it  seems  especially  important 
to  ascertain  what  are  the  legal  obligations  that  spring  from 
such  an  instrument.  The  learned  judges  in  the  great  gener- 
ality of  the  remarks  made  in  some  of  the  cases  referred  to, 
with  regard  to  the  liability  of  a  receiving  officer,  and  es- 
p3cially  of  his  sureties,  by  virtue  of  his  bond,  have  evidently 
overlooked  what  we  conceive  to  be  a  very  important  and  vital 
distinction  between  an  absolute  agreement  to  do  a  thing  and  a 
condition  to  do  the  same  thing,  inserted  in  a  bond.  In  the 
latter  case,  the  obligor,  in  order  to  avoid  the  forfeiture  of  his 
obligation,  is  not  bound  at  all  events  to  perform  the  condition, 
but  is  excused  from  its  performance  when  prevented  by  the 
law  or  by  an  overruling  necessity.  And  this  distinction,  we 
think,  affords  a  solution  to  the  question  involved  in  this  case. 
♦  *  *  The  condition  of  an  official  bond  is  collateral  to  the 
obligation  or  penalty.  It  is  not  based  on  a  prior  debt,  nor  is 
it  evidence  of  a  debt;  and  the  duty  secured  thereby  does  not 
become  a  debt  until  default  be  made  on  the  part  of  the  prin- 
cipal. Until  then,  as  we  have  seen,  he  is  a  bailee,  though  a 
bailee  resting  under  special  obligations.  The  condition  of  his 
bond  is  not  to  pay  a  debt,  but  to  perform  a  duty  about  and 
respecting  certain  specific  property  which  is  not  his,  and 
which  he  cannot  use  for  his  own  purposes." 

In  U.  S.  V.  Thomas^  it  may  safely  be  said,  w^e  think,  that 
the  court  decided  that  the  public  officer  in  such  cases  is  a 
bailee  of  the  public  funds,  and  not  a  debtor  to  the  public, 
and  also  that  the  bond  is  conditional,  and  that  the  officer  is 
not  compelled  to  pay  it  in  any  event,  and  under  all  circum- 
stances, as  held  in  U.  S.  v.  Prescott  and  other  cases.  It  is 
worthy  of  remark  that,  while  Mr.  Justice  Miller  dissented 
from  the  opinion  in  U.  S,  v.  Thomds^  he  distinctly  says  he 
did  not  approve  of  the  doctrine  announced  in  U,  S.  v.  Pres- 
cott and  the  cases  which  followed  it.     He  says  : 
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<<When  the  case  of  IL  S.  v.  Daahiel  csane  before  the  court, 
I  was  not  satisfied  with  the  doctrine  of  the  former  cases.  I 
do  not  believe  now  that,  on  sound  principle,  the  bond  should 
be  construed  to  extend  the  obligation  of  the  depositary  be- 
yond what  the  law  imposes  upon  him,  though  it  may  contain 
words  of  express  promise  to  pay  over  the  money.  I  think 
the  true  construction  of  such  a  promise  is  to  pay  when  the 
law  would  require  it  of  the  receiver,  if  no  bond  had  been 
given,  the  object  of  taking  the  bond  being  to  obtain  sureties 
for  the  performance  of  that  obligation.  Mor  do  I  believe,  that 
prior  to  these  decisions  there  was  any  principle  of  public 
policy  recognized  by  the  courts,  or  imposed  by  the  law,  which 
made  a  depositary  of  the  public  money  liable  for  it  when  it 
had  been  lost  or  destroyed  without  any  fault  or  negligence  or 
fraud  on  his  part,  and  when  he  had  faithfully  discharged  his 
duty  in  regard  to  its  custody  and  safe-keeping.''  And  says, 
further :  ^  <If  the  opinion  or  judgment  of  the  court  were 
based  upon  a  frank  overruling  of  those  cases,  and  an  abandon- 
ment of  the  doctrines  on  which  they  rest,  I  should  acquiesce. " 

A  number  of  the  courts  of  the  country  have  held  to  the  doc- 
trine embraced  in  the  third  theory  given  by  Mechem,  as  shown 
above,  namely,  that  the  officer  in  such  cases  is  the  debtor  of 
the  public,  and  therefore  cannot  be  excused  for  loss  of  public 
funds  for  any  reason.  These  authorities  are  cited  in  the  notes 
to  Section  300,  Mechem,  »upra. 

As  our  statute  expressly  prohibits  the  use  of  the  public 
funds,  directly  or  indirectly,  by  the  city  treasurer,  we  can- 
not subscribe  to  the  doctrine  that  he  is  a  debtor  to  the  public. 
We  think  such  a  theory  is  illogical,  and  not  supported  by  the 
best  authorities.  We  think  in  such  cases  the  officer  is  a  bailee 
of  the  funds.  To  hold  that  the  moneys  received  by  him  are 
his  own,  and  that  he  may  so  treat  them  on  the  theory  that  he 
is  only  a  debtor  of  the  public,  would,  in  our  opinion,  lead  to 
a  most  vicious  abuse  of  public  trust,  encourage  malfeasance 
in  office  and^'misuse  of  the  public  funds. 

This  brings  us  to  the  consideration  of  the  rule  embraced  in 
Mechem' s  fourth  view,  that  the  ^^officer  is  regarded  as  stand- 
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ing  in  the  position  of  a  bailee  for  hire,  and  'bound,  virtute 
officii^  to  exercise  good  faith  an<d  reasonable  skill  and  diligence 
in  the  discharge  of  his  trust,  or,  in  other  words,  to  bring  to 
its  discharge  that  prudence,  caution,  and  attention  which  care- 
ful men  usually  exercise  in  the  management  of  their  own 
affairs,'  but  'not  responsible  for  any  loss  occurring  without 
any  fault  on  his  part '  " 

This  theory  is  approved  by  Mechem.  It  is,  in  our  opinion, 
supported  fully  by  U.  8.  v.  Thomas  and  the  dissenting  opinion 
of  Mr.  Justice  Miller  in  that  case.  Cumberland  Co.  v.  Pen- 
neU,  69  Me.  357. 

In  State  v.  Copdand^  (Tenn.  Sup. )  34  S.  W.  427  (a  case 
very  similar  to  the  one  at  bar),  the  court  holds  the  officer  not 
a  debtor  to  the  public,  but  a  trustee,  charged  with  duties  and 
liabilities  which  are  fixed  and  measured  by  the  law  relating  to 
his  office,  and  not  alone  by  the  terms  of  his  bond,  the  chief 
purpose  of  which  is  to  add  the  security  of  bondsmen  to  his 
personal  responsibility  for  the  performance  of  the  duties  im- 
posed on  him  by  law.  In  the  case  just  cited,  the  law  did  not 
require,  like  in  the  case  at  bar,  that  the  officer  should  deposit 
the  money  in  his  own  official  name.  But  this  he  did  do  in  a 
bank  of  good  standing  and  reputation.  The  officer  having 
acted  with  proper  caution  and  prudence,  being  guilty  of  no 
negligence  or  bad  faith  in  the  selection  of  the  bank  of  deposit, 
the  court  held  that  he  was  not  liable  for  the  loss  of  the  funds 
by  the  failure  of  the  bank. 

The  same  doctrine  is  announced  in  WUaon  v.  People,  (Colo. 
Sup.)  34  Pac.  944,' and  in  McClure  v.  Board  of  ComWB.y  Id. 
763. 

The  three  cases  last  cited  involve  the  question  of  the  lia- 
bility of  public  officers  for  the  loss  of  public  funds.  They  are 
recent,  and  collate  and  review  the  authorities  on  this  import- 
ant question.  They  hold  that  the  officer,  under  the  facts  and 
circumstances  disclosed,  is  not  liable  for  the  loss  of  public 
funds,  and  show  the  trend  of  recent  adjudications  to  be  to- 
wards the  fourth  theory  of  this  subject,  as  given  by  Mechem 
in  Section  301  of  his  work  on  Public  Offices  and  Officers.     It 
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is  held  that,  when  the  law  requires  an  officer  to  deposit  public 
funds,  a  failure  to  do  so  is  a  breach  of  his  bond.  Murfree, 
Off.  Bond,  §  327. 

In  the  case  at  bar  the  law  of  the  state  and  the  ordinance  of 
the  city  both  required  the  officer  to  deposit  the  money.  By 
the  demurrer  it  is  admitted  that  the  officer  deposited  it  in 
a  bank  of  good  standing  and  reputation,  and  that  he  exercised 
good  business  caution  and  prudence,  and  was  without  fault, 
negligence,  or  fraud  in  so  doing. 

In  accordance  with  the  best  reason  and  recent  authorities 
on  the  subject,  we  are  constrained  to  hold  that  the  facts 
pleaded  in  the  answer,  and  admitted  by  the  demurrer,  con- 
stituted a  good  cLnd  sufficient  defense.  With  Mechem,  we 
concede  that  the  majority  of  the  cases  and  decisions  are  the 
other  way,  but,  like  him,  we  think  the  view  we  have  taken 
'*more  consonant  with  reason  and  justice."  We  believe,  with 
the  court  in  Z7.  S.  v.  Thomas^  that  in  such  cases  the  officer  is 
<<a  bailee  resting  under  special  obligations,''  and  that  the  bur- 
den rests  upon  him  to  show  beyond  any  reasonable  contro- 
versy that  he  has  used  that  prudence,  caution  and  careful  at- 
tention which  prudent  men  usually  exercise  in  the  manage- 
ment of  important  affairs,  and  that  he  has  been  free  from  all 
negligence  and  the  slightest  imputation  of  fraud  in  the  dis- 
charge of   his  official  trust. 

When  held  to  such  strict  accountability,  we  are  unable  to 
see  why  a  public  officer  should  be  held  liable  for  a  loss  which 
he  was  unable  to  prevent  when  so  discharging  his  duties,  any 
more  than  any  other  bailee  or  trustee  who  suffers  a  loss  under 
like  circumstances. 

This  view  of  the  case  may  be  said  to  be  in  conflict  with 
Commissioners  v.  LinebergeTy  3  Montana  231.  This  case  fol- 
lows strictly  U.  S,  V.  Prescott.  We  doubt  if  the  facts  in  the 
Montana  case  made  it  necessary  to  invoke  the  rule  of  the 
Prescott  case.  But,  however  that  may  be,  the  case  of  Com- 
missioners V.  LinebergeTj  in  so  far  as  it  conflicts  with  the  views 
expressed  in  the  case  at  bar,  is  overruled. 
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The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  direction  to  overrule  the  demurrer. 

Reversed  and  Remxinded, 
Buck,  J.,  concurs. 

Hunt,  J. — I  concur  in  a  reversal  of  the  case  solely  upon 
the  ground  that  the  statute  required  the  deposit  of  the  funds 
by  the  city  treasurer  in  a  bank,  and  if  the  treasurer  exercised 
all  reasonable  prudence  and  caution  in  the  selection  of  a  bank 
wherein  to  deposit  the  funds,  and  was  free  from  negligence  in 
permitting  the  deposit  to  remain  in  the  particular  bank 
selected  as  a  depository,  he  cannot  be  held  liable  for  funds 
lost  by  reason  of  the  failure  of  the  depository  bank. 
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JOSEPH    RAMSDELL,    Respondent,    v.    WILLIAM    A.      ^Wm 

m  a66| 
CLARE,  Appellant. 

(Submitted  June  8, 1887.   Decided  July  10, 1897.) 

Separate  Causes  of  Action — New  Trial  as  to — Receipt — Effect 
of- — Pleading — Damages, 

1.  A  eomplalnt  alleging  tbat  defendant  had  leased  a  mine  from  the  plaintiff  for  a  year 
and  that  defendant  had  worked  the  mine  for  six  months,  and  tbat,  in  yiolation  of  the 
terms  of  the  lease,  be  had  failed  to  pay  over  half  the  net  proceeds  and  had  failed  to 
work  the  mfne  in  a  good,  workmanlike  and  substantial  manner  during  that  time,  to 
the  damage  of  plaintiff  in  a  certain  sum,  and  that  he  had  failed  to  work  the  mine  at 
aU  after  the  expiration  of  the  said  six  months,  sets  forth  three  separate  causes  of 
action. 

2.  A  new  trial  can  be  granted  as  to  one  or  more  of  several  causes  of  action  included 
and  tried  in  the  same  suit,  where  the  issues  have  not  been  blended,  and  eacb  cause 
of  action  remains  distinguishable  and  separable  even  after  verdict. ' 

s.  Where  the  issue  or  Issues  in  one  cause  of  action  have  been  properly  tried,  and  those 
hi  another  cause  of  action  in  the  same  suit  have  been  improperly  tried,  a  new  trial 
should  be  granted  only  as  to  those  issues  which  have  been  improperly  tried,  if  it  can 
be  done  without  confusion  resulting  upon  the  retrial. 

4.  A  reeeipt  gi^eo  upon  a  disputed  accounts  and  acknowledging  **payment  in  full  for 
balance  due,  etc.."  firiima  fade  establishes  that  payment  has  been  made  in  full— a 
receipt  given  under  such  circumstances  partakes  of  the  nature  of  a  contract,  and 
cannot  be  treated  as  a  mere  admission  of  payment, 

5.  In  an  action  upon  a  balance  due  upon  an  account,  in  which  defendant  pleaded  a 
modUleatlon  of  the  contract  sued  upon,  an  accounting  thereunder,  and  payment,  and 
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aooepCance  thereof  by  plaintiff  In  full  settlement  of  his  claim,  plaintiff  must  plead 
some  fact  to  Justify  the  Introduction  of  oral  testimony  to  vary  or  contradict  a  re- 
ceipt given  as  full  payment  of  a  disputed  account. 
6.  In  an  action  for  the  breach  of  a  contract  for  failure  to  work  a  mine,  plaintiff  must 
show  the  damages  arising  from  the  breach,  otherwise  he  Is  entitled  to  nominal 
damages  only. 

Appeal  from  District  Courts  Silver  Bow  Cotmty.  John  J. 
McHattoTij  Jvdge. 

Action  by  Joseph  Ramsdell,  in  his  own  right  and  as  ad- 
ministrator of  the  estate  of  Clarissa  Ramsdell,  deceased, 
against  William  A.  Clark.  Verdict  for  plaintiff.  From  an 
order  granting  a  new  trial,  defendant  appeals.     Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  upon  a  lease  entered  into  between  the  re- 
spondent (plaintiff  below)  and  appellant  (defendant  below),  on 
October  20,  1887.  Under  the  terms  of  the  lease,  defendant 
was  to  take  possession  of  a  certain  mine,  situated  in  Silver  Bow 
county,  and  to  work  and  mine  the  same  in  <'a  good  workman- 
like, and  substantial  manner,  and  to  the  best  advantage, '^  for 
one  year,  unless  he  negotiated  a  sale  of  the  said  property 
within  that  period.  He  was  to  '^reduce  and  smelt  the  ore 
therefrom,  and  concentrate  the  same, ' '  at  his  own  expense, 
and  sell  the  products,  and,  after  deducting  all  expenses,  he 
was  to  pay  one-half  the  net  proceeds  to  the  plaintiff.  De- 
fendant took  possession  of  the  mine  on  the  day  of  the  execu- 
tion of  the  lease,  but  worked  the  same  for  a  period  of  six 
months  only. 

Plaintiff  instituted  an  action  against  defendant  in  the  Dis- 
trict Court  of  Silver  Bow  county  on  January  30,  1892.  The 
complaint  alleged  three  breaches  of  the  covenants  contained 
in  the  lease.  As  the  first  breach  it  averred  that  defendant 
had  worked  the  mine  for  six  months,  but  had  failed  to  pay 
over  to  plaintiff  one-half  of  the  net  proceeds  realized  from  the 
ores  extracted.  As  a  second  breach  it  alleged  that  defendant 
had  failed  to  work  the  mine  in  a  good,  workmanlike  and  sub- 
stantial manner   during  said  six  months,   to  the  damage  of 
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plaintiff  in  a  certain  sum.  The  third  breach  set  forth  was  that 
the  defendant  had  failed  to  work  the  mine  at  all  after  the  ex- 
piration of  six  months,  to  the  damage  of  plaintiff  in  a  certain 
sum. 

The  defendant  answered  the  complaint,  denying  certain  of 
the  allegations  therein.  He  also  averred  that  the  terms  of 
the  lease  had  been  modified  as  to  accounting  in  respect  to  con- 
centrates. As  a  defense  to  the  first  breach,  it  was  alleged 
that  an  accounting  had  been  had  with  plaintiff  under  the  lease, 
as  modified  on  July  10,  1888,  and  that  he  (plaintiff)  had  been 
paid,  and  had  accepted,  in  full  settlement  of  his  claims,  what 
was  found  to  be  due  him. 

A  replication  was  interposed,  which,  among  other  denials, 
set  forth  that  there  had  never  been  an  accounting,  and  that 
the  plaintiff  had  never  been  paid,  and  had  never  accepted  any 
sum  in  full  settlement  for  what  was  due  him  by  reason  of  the 
first  breach  of  the  lease. 

The  case  was  tried  to  a  jury.  Upon  the  trial  the  defendant 
introduced  in  evidence  the  following  receipt :  ''Dec.  6,  '94. 
G.  H.  M.  Office  of  W.  A.  Clark,  Butte,  Montana,  7-10, 
1888.  Received  of  Ramsdell-Parrott  lease,  at  the  hands  of 
W.  A.  Clark,  five  hundred  and  sixty  and  79-100  dollars,  pay- 
ment in  full  for  balance  of  royalty  on  ore  and  supplies. 
$560. 79. .    [Signed]  Joseph  Ramsdell. ' ' 

The  jury  returned  a  verdict  in  favor  of  defendant.  A  mo- 
tion was  made  for  a  new  trial,  which  was  granted.  The  ap- 
peal is  from  the  order  granting  the  motion  for  a  new  trial. 

Corhett  &  Wellcomej  for  Appellant. 

•/.    W.  Cotter  and  Wm,  Scallon^  for  Respondent. 

Buck,  J. — ^The  appellant  concedes  that  there  was  no  error 
in  the  order  of  the  lower  court  granting  a  new  trial  so  far  as 
the  second  alleged  breach  of  the  lease  is  concerned,  because 
the  evidence  was  conflicting  on  that  branch  of  the  case.  He 
objects  however,  to  the  alleged  order  in  so  far  as  it  grants  a 
new  trial  as  to  the  first  and  third  breaches  of  the  lease. 
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Does  the  complaint  contain  more  than  one  cause  of  action  ? 

We  are  of  the  opinion  that  three  separate  causes  of  action 
are  set  forth  by  plaintiff  in  his  complaint.  It  is  true  that  each 
is  connected  with  the  same  contract,  but  each  differs  essen- 
tially from  the  other  two. 

Can  a  new  trial  be  granted  as  to  one  or  more  of  several 
causes  of  action  included  and  tried  in  the  same  suit  i 

We  are  of  the  opinion  that  this  can  done  where,  as  in  this 
case,  the  issues  have  not  been  blended,  and  each  cause  of  action 
remains  distinguishable  and  separable  even  after  verdict.  Sec- 
tion 296,  First  Division,  Compiled  Statutes  1887,  and  Section 
1170,  Code  of  Civil  Procedure  1895,  define  a  new  trial  to  be 
^a  re-examination  of  an  issue  of  fact  in  the  same  court  after 
a  trial  and  decision  by  a  jury,  court  or  referees.^'  The  case 
of  San  Diego  Z.  cfe  7bw7i  Co.  v.  JVeol,  Cal  ,  20  Pac.  372,  lays 
down  this  rule  under  an  identical  statute.  See,  also,  Zake  v. 
Bender^  18  Nev.  361,  4  Pac.  711,  and  7  Pac.  74.  Where 
the  issue  or  issues  in  one  cause  of  action  have  been  properly 
tried,  and  those  in  another  cause  of  action  in  the  same  suit 
have  been  improperly  tried,  it  is  the  duty  of  the  trial  court, 
in  passing  upon  a  motion  for  a  new  trial,  to  grant  it  only  as 
to  those  issues  which  have  been  improperly  tried,  where  this 
can  be  done  readily,  and  without  confusion  resulting  upon  the 
retrial. 

Did  the  lower  court  err  in  granting  a  new  trial  as  to  the 
first  cause  of  action  set  forth  in  plaintiff's  complaint? 

In  this  connection  it  becomes  necessary  to  investigate  the 
law  as  to  the  force  and  effect  of  a  receipt  for  money  paid. 

Parsons,  in  his  work  on  Contracts  (8th  Ed.,  1893,  vol.  2, 
p.  671),   says : 

'<A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is 
only  prima  facie  evidence  either  that  the  sum  stated  has  been 
paid,  or  that  any  sum  whatever  was  paid.  It  is  in  fact  not 
regarded  as  a  contract,  and  hardly  as  an  instrument  at  all, 
and  has  but  little  more  force  than  the  oral  admission  of  the 
party  receiving.  But  this  is  true  only  of  a  simple  receipt. 
It  often  happens  that  a  paper  which  contains  a  receipt  or  re- 
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cites  the  receiving  of  money  or  of  goods,  contains  also  terms, 
conditions,  and  agreements  or  assignments. '  Such  an  instru- 
ment, as  to  everything  but  the  receipt,  is  no  more  to  be 
affected  by  extrinsic  evidence  than  if  it  did  not  contain  the 
receipt;  but,  as  to  the  receipt  itself,  it  may  be  varied  or  con- 
tradicted by  extrinsic  testimony  in  the  same  manner  as  if  it 
contained  nothing  else.  ^' 

Bishop  expresses  a  similar  view  in  his  book  on  Contracts 
(Enlarged  Ed.,   1887,  §  176.) 

From  general  expressions  as  to  the  rules  governintr  a  receipt 
in  many  opinions,  it  would  seem  that  some  of  the  courts  have 
OTerlooked  this  dual  character  of  which  a  receipt  is  capable. 
Thus,  it  is  frequently  asserted  a  receipt  is  not  a  contract;  a 
receipt  for  money  is  only  prima  facie  evidence  of  the  truth 
of  the  statements  therein  contained;  the  signer  of  a  receipt  is 
not  estopped  by  it;  and  no  qualification  is  suggested  or  dis- 
tinction expressed  as  to  any  contractual  feature  it  may  pos- 
sess. This  naturally  gives  rise  to  confusion  on  the  subject. 
We  shall  quote  from  some  of  the  opinions  which  have  dis- 
cussed the  law  pertaining  to  receipts,  particularly  as  to  what 
recitals  therein  may  be  varied  or  controlled  by  extrinsic  evi- 
dence. 

In  Ryan  v.  Ward^  48  N.  Y.  204,  Hunt,  C,  in  his  opinion, 
says:  ^ 'There  is  but  a  single  question  of  law  in  the  case. 
During  the  delivery  of  the  hides,  payments  for  them  were 
usually  made  weekly.  On  several  of  these  occasions,  receipts 
were  given  for  the  precise  amounts  paid,  which  were  ex- 
pressed to  be  in  full  for  the  hides.  In  fact,  the  payment  was 
not  in  full,  but  a  farther  sum  was  then  due.  This  was  known 
to  the  plaintiff.  There  was  no  error,  and  there  was  no  fraud. 
Is  the  plaintiff  cut  off  by  these  receipts  from  now  recovering 
the  balance  actually  due  him  ?'' 

He  answers  the  question  emphatically  in  the  negative. 
Proceeding  in  a  subsequent  part  of  the  opinion,  he  says  : 
''The  cases  in  which  a  receipt  has  been  held  to  be  conclusive 
upon  the  party  giving  it  will  be  found  to  be  cases  where  the 
claims  or  accounts  were  in  dispute,  and  a  compromise  was 
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agreed  upon,  or  where  a   receipt   was  given  for  unliquidated 
damages." 

£arl,  C,  in  bis  opinion  in  the  same  case,  says:  ^<It  has 
long  been  settled  in  this  state  that  a  receipt  furnishes  mere 
prima  fade  evidence  of  the  facts  stated  therein,  and  that  it 
may  be  controverted  or  explained  by  parol  evidence.  [Citiog 
authorities.]  This  grows  out  of  the  fact  that  a  receipt  is  not 
a  contract.  It  is  a  mere  declaration  or  admission  in  writing. 
Where  a  contract  is  embodied  in  the  receipt,  then,  so  far  as 
the  receipt  contains  a  contract,  it  cannot  be  controverted  or 
explained  by  parol. 

<  <lt  has  never  been  intimated  in  any  case  in  this  state  that  it 
made  any  difference  whether  the  receipt  was  for  a  specified 
sum  of  money  or  in  full.  The  same  rule  applies,  and  no 
reason  is  apparent  why  it  should  not.  A  receipt  for  a  speci- 
fied sum  of  money  contains  a  declaration  that  so  much  has 
been  paid  upon  account  or  for  a  particular  purpose.  A  re- 
ceipt in  full  contains  a  declaration  that  a  certain  sum  has  been 
paid  in  full  of  all  claims  of  a  certain  kind  or  of  all  demands. 
Neither  kind  of  receipt  embodies  any  contract.  Both  furnish 
only  prima  facie  evidence,  and  are  valuable  only  as  such. 
Both  are  equally  open  to  explanation  or  contradiction.'' 

In  Coon  V.  Knap^  8  N.  Y.  402,  the  receipt  under  consid- 
eration was  as  follows:  < 'Received,  Brookfield,  July  11th, 
1849,  of  Wm.  D.  Knap,  $40.00,  in  full  for  damage  done  us 
by  the  stage  accident  of  the  13th  of  June  last." 

The  actual  payment  of  the  (40  mentioned  in  this  receipt 
was  not  questioned.  There  was  no  mistake  or  fraud  pleaded 
as  to  the  obtaining  of  the  receipt.  The  court  held  that  it  was 
a  contract  in  the  nature  of  a  release,  the  terms  of  which  could 
not  be  varied  by  parol  evidence. 

In  Goodwin  v.  Goodwin^  59  N.  H.  548,  the  receipt  was  as 
follows  :  ''In  the  Matter  of  the  Proof  of  the  Will  of  Elisha 
Goodwin,  Jr.  In  consideration  of  twenty. five  hundred  dol- 
lars to  me  paid  by  Martha  A.  Goodwin,  executrix  of  said 
will,  I  hereby  waive  all  right  to  contest  said  will  or  the  proof 
thereof,  and  all  claim  1  have  or  might  have  as  heir  of  said  de- 
ceased.    [Signed]  Elisha  Goodwin." 
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The  court  held,  after  discussing  the  distinction  between  It 
receipt  regarded  as  a  contract  and  as  a  mere  acknowledgment : 
**The  writing  before  us,  denominated  a  ^receipt,'  partakes  of 
this  double  nature :  In  so  far  as  it  may  be  regarded  as  a  re- 
ceipt, it  is  capable  of  explanation  and  contradiction  with  re- 
gard to  any  fact  erroneously  recited;  but  in  its  main  features 
it  is  more  properly  to  be  regarded  as  a  contract,  made  bind- 
ing upon  the  plaintiff  by  his  signature,  and  on  the  defendant 
by  being  delivered  to  and  accepted  by  her.  In  this  aspect  it 
could  no  more  be  varied  or  controlled  by  oral  evidence  than 
any  other  written  contract  between  the  parties.  *  *  * 
By  the  terms  of  the  writing  in  this  case,  the  signer,  in  con- 
sideration of  $2,500,  agrees  that  he  will  waive  or  release  all 
cl&im  he  has  or  might  have  as  heir  of  the  deceased.  The  con- 
tract is  positive.  It  might,  perhaps,  be  avoided  by  showing 
that  the  plaintiff's  signature  was  obtained  by  fraud,  or  through 
a  mistake  or  misapprehension  of  material  facts.  But  nothing 
of  that  sort  is  claimed;  and,  the  interpretation  of  written 
contracts  being  a  matter  for  the  court  to  pass  upon,  parol 
eyidence  is  not  admissible  to  show  that  common  words,  the 
meaning  of  which  is  plain,  and  which  do  not  appear  from  the 
context  to  have  been  used  in  a  peculiar  sense,  were  in  fact  so 
Qsed.  If  the  document  has  one  distinct  meaning  in  reference 
to  the  circumstances  of  the  case,  it  must  be  construed  accord- 
ingly, and  evidence  that  the  signer  intended  to  express  some 
other  meaning  is  not  admissible.      [Citmg  authorities.]" 

KnUz  V.  Craig  J  53  Ind.  561,  was  a  case  wherein  the  plaint- 
iff had  given  a  receipt  in  the  nature  of  a  release  to  the  de- 
fendant. The  court  there  said:  <<A  receipt  is  the  written 
acknowledgment  of  the  receipt  of  money  or  a  thing  of  value, 
without  containing  any  affirmative  obligation  upon  either 
party  to  it — a  mere  admission  of  a  fact,  in  writing.  But, 
when  a  receipt  contains  stipulations  which  amount  to  a  con- 
tract,  it  becomes  a  contract,  and  must  be  governed  by  the 
law  of  contracts,  and  can  be  avoided  only  by  fraud,  mistake, 
failure  of  consideration,  recission,  or  some  way  known  to  the 
law." 
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In  Morris  v.  Railway  Co.^  21  Minn.  91,  the  plaintiff  had 
presented  to  the  defendant  a  bill  for  labor  done  and  materials 
furnished  under  a  contract  between  them.  Upon  this  bill  was 
the  following  :  <*  Winona  Division.  Received  of  Saint  Paul 
and  Pacific  Railroad  Company,  by  the  hands  of  William 
Crooks,  chiei  engineer,  three  thousand  four  hundred  and 
ninety -three  dollars,  in  full  for  the  above  account.  [Signed] 
Chas.  A.  F.  Morris." 

It  appeared  from  the  evidence  that  the  sum  receipted  for 
had  not  been  paid  to  plaintiff  by  defendant.  The  court  said : 
**A  receipt  may  be  either  a  mere  acknowledgment  of  payment, 
or  it  may  also  contain  a  contract.  In  the  former  case,  and  so 
far  as  it  goes  only  to  acknowledge  payment,  it  is  merely  jE?riy/i« 
facie  evidence  of  the  fact  of  payment,  and  may  be  contra- 
dicted by  oral  testimony.  But,  in  so  far  as  it  contains  a  con- 
tract, it  stands  upon  the  footing  of  other  writings  containing 
contracts,  and  cannot  be  contradicted  or  varied  by  parol. 
[Citing  authorities.]  As  the  receipt  under  consideration  does 
not  purport  to  set  out  the  terms  of  the  contract  to  which  it 
refers,  it  cannot  be  said  to  contain  that  contract;  neither  can 
it  be  said  to  contain  <a  contract  of  acquittance,  release,  and 
discharge, '  any  more  than  does  any  receipt  in  f  ulL  It  must 
be  regarded  as  a  mere  acknowledgment  of  payment,  and,  as 
such,  its  prima  facie  effect,  as  establishing  full  payment  of 
the  plaintiff's  claim,  may  be  overcome  by  parol  explanation 
showing  that  the  full  payment  acknowledged  was  not  in  fact 
made  *  *  *  If  the  case  were  one  of  a  compromise,  or  of 
a  settlement  of  unliquidated  damages,  a  somewhat  different 
effect  might  perhaps  be  given  to  the  receipt. ' ' 

In  Tialoe  v.  Graeter,  1  Blackf.  353,  an  early  Indiana  case, 
the  receipt  read  :  *  'Received  of  P.  Tisloe  200  dollars  for 
safe-keeping."  It  was  held  that  the  defendant  could  not 
prove  by  parol  testimony  that  the  money  was  not  deposited 
for  safe- keeping. 

In  Guyette  v.  To%07i  of  Bolton^  46  Vt.  228,  the  plaintiff 
had  given  the  defendant  a  receipt  for  $120,  *'in  full  as  town 
bounty  as  a  volunteer  re-enlisted  in  the  United  States  service 
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for  their  credit  on  the  quota  of  said  town. ' '  The  dispute  was 
between  an  ex-soldier  and  the  town  as  to  a  bounty  for  having 
enlisted  as  a  Volunteer  in  the  United  States  army  during  the 
War  of  the  Rebellion. 

The  court  in  this  case  said  :  <'The  defendant  also  requested 
the  court  to  charge  the  jury  that  the  receipt  executed  by  the 
plaintiff  is  priraa  facie  evidence  that  the  $120  was  accepted 
by  him  in  full  satisfaction  of  his  claim,  and  that  the  burden  is 
on  the  plaintiff  to  show  that  it  was  not  so  received.  The  court 
declined  so  to  charge,  but  did  charge  that,  <if  the  plaintiff  re- 
ceived the  $120  in  full  of  all  claim  for  bounty  on  the  town,  it 
is  a  full  settlement,  and  the  plaintiff  cannot  recover,  and  that 
the  receipt  tends  to  show  a  settlement  in  full,  but  that  it  is 
not  conclusive;  that  a  receipt  may  be  explained  and  contra- 
dicted by  testimony  of  witnesses. '  This  charge,  we  think, 
does  not  give  the  defendant  the  full  benefit  of  the  legal  effect 
of  the  receipt.  Speaking  of  it  as  a  piece  of  evidence  tending 
to  show  a  settlement  in  full  leaves  the  jury  to  infer  that  of 
itself  it  is  not  sufficient  to  make  out  a  prima  facie  defense, 
but  that  the  defendant  must  show  something  more;  whereas 
the  receipt  of  itself  is  a  full  and  perfect  defense  prima  facie^ 
and  casts  upon  the  plaintiff  the  burden  of  explaining  it,  or  in 
some  way  destroying  its  effect  by  his  proof." 

It  can  be  seen  from  these  quotations,  supra^  that,  even 
keeping  in  mind  the  distinction  between  a  receipt  regarded  as 
a  mere  acknowledgment,  and  as  possessing  a  contractual  fea- 
ture, still  the  rule  of  law  is  not  absolutely  clear  when  it  is  to 
be  applied  to  the  language  of  each  particular  receipt.  Thus, 
contrast  the  language  of  the  receipt  in  the  case  of  Coon  v. 
Knap^  supra^  and  the  language  of  the  receipt  in  Morris  v. 
Raihcay  Co.^  and  of  those  in  Ryan  v.  Ward^  supra.  All 
these  cases  we  have  cited,  however,  recognize  the  distinction 
given  by  Parsons  and  Bishop.  The  mere  expression  contained 
in  a  receipt  ''in  full  payment"  does  not  neceessarily  render  the 
paper  a  contract  in  the  nature  of  a  release  or  waiver.  Whether 
a  receipt  possesses  any  contractual  feature  or  not  must  often 
l>e  determined  from  its  entire  language,  and  also,  at  times, 
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from  the  language  in  connection  with  the  circumstances  under 
which  it  was  given. 

If  A. ,  to  whom  B.  is  indebted  in  the  undisputed  sum  of 
$200,  is  paid  by  the  latter  $100,  and  signs  a  receipt  for  the 
sum  of  (200,  or,  mentioning  the  sum  paid,  acknowledges  pay- 
ment in  full  of  the  debt,  nevertheless  A.,  in  an  action  against 
B.  for  the  unpaid  balance,  without  showing  any  fraud,  mis- 
take, or  other  excuse  for  having  signed  the  receipt,  can  con- 
tradict it  by  extrinsic  evidence,  and  show  that  only  $100  was 
paid.  It  would  only  be  evidence  of  B.'s  having  paid  the 
debt  just  as  an  oral  admission  proved  against  A.  would  be. 
If,  however,  B.  has  been  indebted  to  A.  on  an  account  the 
amount  of  which  has  been  in  dispute  between  them,  a  receipt 
by  A.  definitely  specifying  the  entire  account,  and  acknowledg- 
ing a  sum  received  as  payment  in  full  of  the  same,  would 
possess  a  contractual  feature;  and,  in  order  to  contradict  or 
vary  the  terms  of  it  by  extrinsic  evidence  in  so  far  as  it  would 
be  a  contract,  A.  would  be  required  to  observe  the  rules  of 
law  applicable  to  contracts,  and  could  not  treat  it  in  evidence 
against  him  as  if  it  were  of  no  greater  weight  than  a  mere 
oral  admission  on  his  part. 

Let  us  apply  these  principles  to  the  receipt  given  by  the 
plaintiff,  and  relied  upon  by  the  defendant,  in  the  case  before 
us.  As  to  the  circumstances  under  which  it  was  given, 
Wethey,  a  witness  for  defendant,  testified  that  there  bad  been 
a  dispute  between  plaintiff  and  defendant  as  to  one  or  two 
items  of  the  account  due  under  the  terms  of  the  Ramsdell- 
Parrott  lease,  and  that  the  last  settlement  had  between  them 
was  subsequent  to  the  expiration  of  the  six  months  during 
which  the  defendant  had  worked  the  mine.  The  receipt  speci- 
fies the  lease,  and  recites  that  a  certain  sum  has  been  received 
by  plaintiff  as  '^payment  in  full  for  the  balance  of  royalty  on 
ore  and  supplies.'^  The  literal  terms  of  the  paper  stand  ad- 
mitted, and  Wethey' s  testimony  as  to  it  is  uncontradicted. 
It  is  not  suggested  that  the  plaintiff  did  not  actually  receive 
the  sum  of  money  specified  therein.  After  the  admission  in 
evidence  of  this  testimony  and  the  receipt,  the  defendant  had 


20  Mont]  Ramsdell  v.  Clabk.  113 

established  a  prima  fade  defense  as  to  the  first  cause  of 
action.  The  harden  was  then  upon  the  plaintiff  to  destroy 
the  effect  of  this  receipt.  He  failed  to  do  so.  It  was  in- 
cumbent upon  him  either  to  have  had  some  excuse  pleaded  in 
order  to  have  justified  the  introduction  of  oral  testimony  to 
vary  the  terms  of  or  contradict  the  receipt;  or,  if  he  had  been 
taken  by  surprise  when  the  instrument  was  introduced,  he 
might  have  asked  leave  to  amend  his  pleadings;  or  he  might 
have  introduced  evidence  for  the  purpose  of  varying  its  terms, 
and  had  he  been  allowed  to  do  so  without  objection,  he  could 
tiave  asked  leave  to  conform  his  pleadings  to  this  line  of  proof. 
But  he  had  no  excuse  set  forth  in  his  pleadings,  and  followed 
neither  of  the  other  courses  suggested. 

It  is  contended  that  the  trial  court's  instructions  as  to  this  re- 
ceipt  were  conflicting,  and  based  upon  different  theories  as  to 
its  legal  effect.  We  think  that  the  criticism  of  the  instruc- 
tions in  this  respect  is  correct. 

It  is  urged  that  the  defendant  pleaded  a  settlement  under  a 
modification  of  the  lease,  and  offered  the  receipt  in  evidence, 
for  the  purpose  only  of  showing  a  settlement  under  the  lease 
as  modified. 

It  is  true  that  he  did  so  plead;  but  when  this  contract  re- 
ceipt was  admitted  in  evidence  without  objection,  whether  it 
was  evidence  of  a  settlement  under  the  lease  as  set  forth 
in  the  complaint,  or  under  the  lease  as  alleged  to  have  been 
modified,  became  immaterial,  in  the  absence  of  any  contradic- 
tion of  its  terms.  This  contract  receipt  was,  as  said  in  the 
case  of  Guyette  v.  Town  of  Bolton^  mpra^  **a  full  and  perfect 
defense  prima  facie,  and  cast  upon  the  plaintiff  the  burden 
of  explaining  it,  or  in  some  way  destroying  its  effect  by  his 
proof." 

Appellant  also  insists  that  there  was  some  evidence  before 
the  jury  tending  to  weaken  the  effect  of   the  recept. 

Possibly  there  was  some  testimony  which  might  have  sug- 
gested a  doubt  as  to  the  abstract  justice  of  the  settlement  re- 
cited in  the  instrument.  But  there  was  no  direct  positive 
attack  upon  the  receipt,   such  as  should  have  been  made  in 
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order  to  weaken  or  destroy  its  effect.  Indirectly  and  by  in- 
ference alone  could  the  defense  it  constitated  have  been  ie- 
nored.  At  the  close  of  the  trial,  so  far  as  the  evidence  was 
concerned,  the  defendant  was  entitled  to  a  peremptory  instruc- 
tion that  the  jury  should  find  in'his  favor  as  to  the  first  cau66 
of  action. 

Despite,  then,  of  erroneous  instructions,  the  pleading  in 
the  answer  of  a  modification  of  the  lease  and  a  settlement 
thereunder,  and  any  mere  possible  inferences  from  the  testi- 
mony to  weaken  the  force  of  this  receipt,  the  lower  court 
cofnmitted  error  in  granting  a  new  trial  as  to  plaintiff's  first 
cause  of  action. 

We  are  also  of  the  opinion  that  error  was  committed  in 
granting  a  new  trial  as  to  the  third  cause  of  action  set  forth 
in  the  complaint.  The  plaintiff  had  not  shown  that  he  had 
sustained  any  damage  by  reason  of  the  defendant's  failure  to 
work  the  mine  after  the  first  six  months,  and  the  jury  had 
properly  been  instructed  that,  even  if  they  found  for  plaintiff 
on  this  branch  of  the  case,  they  could  only  assess  nominal 
damages. 

For  these  reasons,  the  order  granting  the  motion  for  a  new 
trial  must  be  modified.  The  case  is  remanded,  with  direc- 
tions to  the  lower  court  to  exclude  from  this  order  granting  a 
new  trial  the  first  and  third  causes  of  action  set  forth  in  plaint- 
iff^ s  complaint,  and  to  allow  the  order  to  stand  only  as  to  the 
second  cause  of  action  therein. 

Remanded. 
Pemdebton,  C.  J.,  and  Hunt,  J.,  concur. 
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ELIZABETH     DODGE,     Respondent,    v.    A.     BIRKEN- =5rm' 
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FELD,  Appellant. 

[SubmlttedJune 28, 1897.    DecldedJuly  10. 1897.] 

Mortgage — Payment. 

Payment  of  a  negotiable  note,  secured  by  a  mortgage,  and  transferred  before  maturity, 
can  be  made  only  to  the  holder  thereof  or  his  agent;  and  payment  to  the  original 
mortgagee  or  his  agent  does  not  discharge  the  mortgage,  although  the  assignment  of 
the  mortgage  is  not  of  record  at  the  time  of  payment. 

Appeal  from  District  Courts  Lewis  amd  Ola/rhe  County.    H. 
JR.  Buck^  Judge. 

The  plaintiff,  Elizabeth  Dodge,  sued  the  defendant,  A. 
Birkenfeld,  to  recover  the  amount  of  a  promissory  note,  dated 
at  Helena,  Montana,  October  6,  1890,  and  due  October  6, 
1893.  made  by  George  H.  Pew,  in  favor  of  M.  BoUes  &  Co., 
and  interest  thereon,  and  for  judgment  in  foreclosure  of  a 
mortgage  given  by  said  George  H.  Pew  and  wife  to  M.  BoUes 
&  Co.,   and  assigned  to  plaintiff. 

The  defendant,  Birkenfeld,  answered,  pleading  payment  and 
satisfaction,  and  setting  forth  that  he  had  purchased  the  mort- 
gaged premises  on  November  1, 1890,  and  received  a  deed  there- 
for from  Pew  and  wife;  that  he  notified  Wallace  &  Thornburgh, 
of  Helena,  agents  of  the  owner,  and  holder  of  said  note  and 
mortgage,  of  his  purchase  of  the  property,  and  on  April  14, 
1891,  paid  to  said  Wallace  &  Thornburgh,  agents  as  aforesaid, 
the  whole  amount  due  on  said  note  and  mortgage,  and  that  at 
the  time  of  said  payment  Bolles  &  Co.  appeared  to  be  the 
owners  of  the  mortgage;  that  Wallace  &  Thornburgh  gave  to 
defendant  a  receipt  for  the  amount  of  his  payment,  and  sub- 
sequently, on  July  18,  1891,  as  agents  of  Bolles  <&  Co., 
Wallace  &  Thorburgh  placed  on  record  a  duly-executed  satis- 
faction  of  the  Pew  mortgage. 

In  reply  to  defendant's  answer,  plaintiff  denied  payment, 
and  alleged  that  the  satisfaction  of  the  mortgage  was  a  forgery. 
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Upon  the  trial  the  court  refused  to  submit  to  the  jury  the 
testimony  introduced  by  the  defendant,  offered  to  show  that 
BoUes  &  Co.  were  the  agents  of  the  plaintiff  in  relation  to  the 
mortgage  and  note,  and  that  Wallace  &  Thornburgh  were 
their  subagents,  on  the  ground* of  the  insufficiency  thereof. 
Judgment  was  entered  in  favor  of  the  plaintiff.  Defendant 
moved  for  a  new  trial,  which  was  denied  him;  and  from  the 
order  denying  the  same,  and  from  the  judgment,  defendant 
appeals.     Affirmed. 

A,  C.  Botkin  and  M.  BuLlard^  for  Appellant. 

Arthur  J.  Oravetiy  for  Respondent. 

PER  CURIAM. — It  appears  from  the  testimony  that  the 
plaintiff,  Mrs.  Dodge,  a  resident  of  Essex,  Mass.,  on  March 
5,  1891,  bought  the  note  and  mortgage  sued  on,  from  M. 
BoUes  &  Co.,  of  Boston,  for  |1,200,  and  on  that  day  received 
a  formal  written  assignment  of  said  note  and  mortgage,  all  of 
which  were  delivered  to  her  by  Bolles  &  Co.  Mrs.  Dodge 
deposed  that  the  note,  mortgage,  and  interest  coupon 
therewith  were  actually  in  her  possession  from  the  day  she 
bought  them  until  some  time  in  April,  1893,  when  she  sent 
them  to  Bolles  &  Co.,  to  be  by  them  forwarded  to  Helena, 
Montana,  for  collection.  After  Bolles  &  Co.  transmitted  the 
papers  to  Helena,  Mrs.  Dodge  communicated  directly  with 
her  counsel  in  that  city.  She  knew  nothing  of  Wallace  & 
Thornburgh,  and  had  no  knowledge  of  any  attempted  satis- 
faction of  the  mortgage  in  Montana.  The  record  also  shows 
that  in  November,  1890,  the  defendant,  Birkenfeld,  purchased 
from  one  Pew  and  wife  the  real  estate  described  in  the  mort- 
gage involved,  and  received  a  deed  therefor.  Mr.  Birken- 
feld notified  Wallace  &  Thornburgh,  whom  he  honestly 
believed  were  the  agents  of  the  owner  and  holder  of  the  Pew 
mortgage  and  note,  of  his  purchase;  and  on  April  14,  1891, 
he  paid  Wallace  &  Thornburgh  the  whole  amount  of  the  Pew 
note  and  mortgage,  intending  to  free  the  property  of  the 
mortgage  lien,  which  at  that  time  ap^)eared  to^b^^o^ned  by^ 
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M.  Bolles  &  Co.  Wallace  &  Thornburgh  gave  Birkenfeld  a 
receipt  for  his  money,  and  on  July  18,  1891,  delivered  to  him 
a  written  satisfaction  of  the  mortgage,  signed  by  Bolles  &  Co. 

Tne  point  involved  was  whether  payment  by  Birkenfeld  to 
Wallace  &  Thornburgh  was  payment  to  plaintiff. 

The  court  directed  the  order  of  proof,  and  required  the 
appellant  to  first  produce  his  evidence  tending  to  prove  that 
M.  Bolles  &  Co.  were  the  agents  of  plaintiff  and  respondent, 
before  presenting  evidence  of  any  agency  between  M.  Bolles 
&  Co.  and  Wallace  &  Thornburgh.  This  ruling  was  evidently 
made  to  simplify  the  conduct  of  the  trial,  for  plainly,  if  the 
evidence  to  prove  that  Bolles  &  Co.  were  plaintiff^ s  agents 
was  not  sufficient  to  go  to  the  jury,  testimony  tending  to  show 
an  agency  between  Wallace  &  Thornburgh  and  Bolles  &  Co. 
was  immaterial  and  of  no  consequence  at  all. 

The  case  was  accordingly  tried  upon  the  foregoing  theory, 
and,  without  reciting  the  testimony  offered,  we  think  it  was 
correctly  determined  that  the  defendant  had  failed  to  present 
any  evidence  from  which  a  jury  could  reasonably  infer  that 
Bolles  &  Co.  were  plaintiff's  agents,  either  to  receive  pay- 
ment of  the  note  or  to  accept  from  Birkenfeld  or  any  one  else 
the  amount  due  by  Pew  two  years  and  a  half  prior  to  the  date 
of  the  maturity  of  the  note. 

As  we  have  said,  the  relations  that  existed  between  Wallace 
4b  Thornburgh  and  Bolles  &  Co.  did  not  effect  Mrs.  Dodge, 
for  they  were  not  her  agents,  except,  possibly,  to  transmit 
the  papers  to  Montana  for  collection,  but  with  no  other  power 
at  all.  The  note  to  secure  payment  of  which  the  mortgage 
was  given  was  negotiable  paper,  subject  to  transfer  before  ma- 
turity. The  mortgage  followed  the  note.  It  therefore  made 
no  difference  w^hether  or  not  the  assignment  of  the  note  by 
Bolles  &  Co.  to  Mrs.  Dodge  was  on  record. 

The  case  is  easily  decided  by  the  controlling  principle  that  a 
person  dealing  with  one  who  assumes  to  be  the  agent  of  an- 
other is  bound  to  ascertain  the  scope  of  such  person's  author- 
ity; otherwise,  he  acts  at  his  peril.  Mr.  Birkenfeld  dealt 
with  Wallace  &  Thornburgh  at  his  own  risk.     It  was  a  most 
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incautious  act  for  him  to  pay  them  the  amount  of  the  note  not 
yet  due,  without  demanding  of  and  receiving  at  their  hands 
the  note  itself,  all  on  the  assumption  that  they  were  the  agents 
of  the  owners  of  the  paper. 

In  Smith  V.  Kidd^  68  N.  Y.  130,  it  is  said  by  the  court: 
<  *If  money  be  due  on  a  written  security,  it  is  the  duty  of  the 
debtor,  if  he  pays  to  an  agent,  to  see  that  the  person  to  whom 
he  pays  it  is  in  possession  of  the  security;  for,  though  the 
money  may  have  been  advanced  through  the  medium  of  an 
agent,  yet,  if  the  security  do  not  remain  in  his  possession,  a 
payment  to  him  will  not  discharge  the  debtor. '^ 

The  case  is  one  of  considerable  hardship  upon  Mr.  Birkenfeld, 
who  must  pay  over  again;  but,  for  ought  that  appears  in  the 
record,  it  might  be  much  more  of  a  hardship  to  deny  to  Mrs. 
Dodge  her  right  to  recover  the  money  she  paid  for  the  mort- 
gage. Both  principal  parties  are  innocent.  The  only  differ- 
ence in  their  respective  attitudes  before  the  court  is  that  Mrs. 
Dodge  was  not  imprudent  in  the  management  of  her  interests, 
while  Mr.   Birkenfeld  was  in  his  er  the  circumstances 

of  the  case,  the  law  is  that  defendant  should  lose  by  the  unfaith- 
fulness of  Wallace  &  Thornburgh.  rather  than  that  plaintiff 
should. 

We  find  no  error  in  the  record,  and  must  affirm  the  judg- 
ment. 

Affirmed. 

Buck,  J.,  disqualified. 


FIRST  NATIONAL  BANK  OF  MILES    CITY,    Respond- 
ent, V.  WILLIAM  H.  BULLARD,  Appellant. 

[Submitted  June  22, 1897.    Decided  July  10, 1897. ] 

Negctiahle  Paper — Statute  of  Limitation — Paym,ent  hy  Joint 
Maker — Agency^  Evidence  Of. 

1 .  Statute  of  Limitation.— Under  the  Statutes  of  Montana,  one  joint  maker  of  a  note, 
by  a  partial  payment  thereon  after  maturity  without  the  assent  or  ratification  of  his 
co-makers,  binds  only  himself  so  far  as  an  extension  of  the  statutory  period  of  limi- 
tations is  concerned. 
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2.  AQKVCY—Evidtnee  o/.— Eyidence  of  a  witness  who  testifies  that  he  understood  that 
one  of  seyeral  joint  makers  of  a  note  was  authorized  by  the  others  to  make  payments 
on  the  note  for  them,  is  uot  sufficient  to  proye  his  agency  for  that  purpose. 

Appeal  from  District  Court,  Custer  County,  George  R. 
MiUnirrij  Judge, 

Action  by  the  First  National  Bank  of  Miles  City  against 
William  H.  Ballard.  From  a  judgment  for  plaintiff  and  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  September  28,  1885,  at  Miles  City,  Montana,  six  persons 

executed  a  promissory  note  for  $1,000,  payable,  on  demand, 

to  the  First  National  Bank  of  Miles  City.     It  appears  that  the 

principal  who  signed  the   note  was  one  Alfred  Ward.     The 

other  persons,  although  joint  makers  of  the  note,  signed  the 

same,   as  to  Ward,   only   as  sureties.     One  of  these  makers 

was  Joseph  Leighton,   at  the    time,  and  subsequent  thereto, 

president  of  the  payee  bankl     Another  was  W.   H.  Bullard, 

the  defendant  and  appellant  in  this  action.     Three  payments 
were  indorsed    on  this    note    as    follows:     April  30,    1886, 

$181.10;     October  26,  1886,  $81.19;     May  4,  1888,  $42.40. 

On  the  29th  day  of  December,    1885,   said  Ward,  for  the 

purpose  of  indemnifying  his  consigners  of  the  note,  executed 

to  them  a  chattel  mortgage  on  certain  personal  property— the 

fixtures  and  furniture  of  a  saloon — of  which  he  was  the  owner. 

On  April  30th,   the  mortgagees,   having  taken  possessijn  of 

said  chattels,  caused  the  sheriff  of   Custer  county  to  sell  the 

said  property.     At  this  sale  defendant,  Bullard,  purchased  a 

piano,  paying  therefor  the  sum  of  $184.     The  remainder  of 

the  property  was  sold  in  bulk  to  Leighton.     On  the  same  or 

the  next  day  the  sheriff  had  a  settlement  with  Leighton,    and 

turned  over  to  him,  as  the  net  proceeds  of  the  sale,  the  sum 

of  $422. 60.     Leighton,   as  president  of  the  bank,  caused  the 

payments  to  be  indorsed  on  the  note  in  the  sums  and  at  the 

times  specified  thereon.     On  August  10,  1893,  the  bank  brought 

suit  against  Bullard  for  the  balance  due  on  said  note. 
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The  plaintiff  on  the  trial  introduced  evidence  for  the  purpose 
of  showing  that  Leighton  was  the  agent  for  his  co-mortgagees 
in  the  chattel  mortgage,  and  had  purchased  the  property  at 
sheriff's  sale  upon  the  understanding  and  agreement  that  he 
should  hold  the  property  purchased  by  him,  and,  as  he  dis- 
posed of  portions  of  it  from  time  to  time,  should  make  indorse- 
ments on  the  note.  The  testimony  introduced  to  establish  the 
fact  of  this  aorreement  was  as  follows: 

E.  B.  Weirick,  cashier  of  the  bank,  stated:  «*At  the  time 
this  stuff  was  sold  under  the  mortgage,  Mr.  Leighton  bid  it  in, 
in  the  interest  of  the  signers  of  the  note.  He  was  one  of  the 
makers  with  Mr.  Ward,  Mr.  Bullard,  and  others,  and,  under 
the  foreclosure  of  the  mortgage,  he  bid  the  property  in. 
The  indorsement  here  of  Mr.  Savage  [referring  to  the  first 
indorsement  on  the  note]  was  for  the  sale,  as  I  recollect,  of  the 
piano.  Mr.  Leighton  was  a  little  late  in  getting  to  the  sale. 
His  idea  was  to  purchase  the  whole  property  there,  so  as  to 
keep  it  intact  to  continue  the  business.  This  property  was  all 
bid  in  by  Mr.  Leighton,  iD  the  interest  of  the  signers  of  the 
note  under  this  mortgage,  and  he  was  to  hold  the  property, 
and  dispose  of  it  as  he  could,  and  the  proceeds  of  those  sales 
were  to  be  indorsed  on  the  note.  This  indorsement  of  May  4, 
1886,  for  $42.40  was  the  proceeds  of  a  sale  of  the  bar, — that 
is.  the  mirror  and  glass  back  of  the  bar, — and,  under  the 
instructions  of  Mr.  Leighton.  I  suppose  that  was  the  case.  I 
know  that  this  property  was  held  by  him  as  agent  for 
those  people,  to  make  any  indorsement  of  proceeds  of  sale  of 
this  property,  and  at  that  time  this  glass  and  bar  was  sold, 
and  the  proceeds  indorsed  on  this  note.  *  *  *  My  opinion 
was  that  Mr.  Leighton  intended  to  buy  all  the  property  there 
for  the  benefit  of  the  makers  of  the  note,  with  the  understanding 
of  continuing  the  business  with  the  parties,  and  working  out 
the  amount  of  the  note.  I  understood  that  it  was  the  under- 
standing among  the  makers  of  the  note  that  Mr.  Leighton 
should  buy  all  the  property  in  at  the  sheriff's  sale,  for  the 
benefit  of  the  makers.  Mr.  Bullard  was  one  of  the  makers  of 
that  note.     1  don't  know  how  there  could  have  been  an  under- 
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standing  between  all  of  the  makers  of  the  note  that  Mr. 
Leighton  was  to  buy  in  all  the  property,  if  it  is  a  fact  that 
Mr.  Bullard  arrived  at  that  sale  prior  to  Mr.  Leighton  getting 
there,  and  purchased  the  piano.  ^' 

Bullard  in  his  testimony  positively  denies  any  such  agree- 
ment between  Leighton  and  himself  in  reference  to  the  former 
buying  the  property  for  the  benefit  of  all  the  mortgagees, 
and  applying  the  proceeds  as  aforesaid. 

The  court,  in  its  instructions  to  the  jury,  virtually  told  them 
that  a  payment  by  Leighton  on  May  4,  1886,  would  remove 
the  bar  of  the  statute  of  limitations  (which  is  six  years)  as  to 
all  the  joint  signers  of  the  note.  The  jury  returned  special 
findings  to  questions  submitted  to  them.  The  first  finding 
was  as  follows  : 

**We,  the  jury,  in  the  above  entitled  action,  finfi  for  the 
plaintiff  in  the  sum  of  eight  hundred  sixty-one  53-100  dollars 
($861.53),  as  per  statement  attached.  [Signed]  A.  Bitle, 
Foreman.     Dated  August  22d,  1894. 

STATEMENT. 

Face  of  the  note  dated  September  28th,  1885 $1,009.00 

Interest  on  same  from  date  to  August  21, 1894,  eight  years,  ten  months,  twenty- 
three  days,  at  12  per  cent 1,067.67 

Total / $2,067.67 

PAYMENTS  ON  ABOVE  NOTE. 

NoTember24th,  1885 $100.00 

iDterest  on  same  to  August  21. 1894. 8  years,  8  months,  27  days 104.90 

April  30th,  1886 422.60 

Interest  on  same  to  August  21, 1894, 8  years,  3  months,  21  days 421 .83 

October  25th,  1886 81.19 

Interest  on  same  to  August  21, 1894, 7  years,  9  months,  26  days 76. 12 

Total $1,206.14 

S   861.53 

« 'Note— The  above  item  'April  30th,  1886,  $422.60,'  in- 
cludes the  $42.40  paid  to  bank  May  4:th,  1886,  and  also  item 
of  $181.10,  paid  bank  April  30th,  1886." 

The  appeal  is  from  an  order  denying  a  motion  for  a  new 
trial  and  a  judgment  in  favor  of  plaintiff. 

Section  53,  First  Division  of  the  Compiled  Statutes  Mon- 
tana 1887,   is  as  follows:     **No  acknowledgment  or  promise 
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shall  be  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  act,  un- 
less the  same  is  continued  in  some  writing  signed  by  the  party 
to  be  charged  thereby;  but  this  act  shall   not  alter  the  effect 
of  any  payment  of  principal  or  interest. ' ' 

Section  54.  Id,^  reads  thus  :  "Whenever  any  payment  of 
principal  or  interest  has  been  or  shall  be  made  upon  an  exist- 
ing contract,  whether  it  be  bill  of  exchange,  promissory  note, 
bond  or  other  evidence  of  indebtedness,  if  such  payment  shall 
be  made  after  the  same  shall  have  become  due,  the  limitation 
shall  commence  from  the  time  the  last  payment  was  made.^^ 

Section  1296,  Fifth  Division,  Id.,  is  as  follows  :  '*A11 
joint  obligations  and  covenants  shall  hereafter  be  taken  and 
held  to  be  joint'  and  several  obligations  and  covenants. ' ' 

C.  H.  'Middleton  and  John  B,   Clayherg,  for  Appellant. 
Stret^ell  db  Porter^  for  Respondent. 

Buck,  J. — The  question  in  this  case,'  most  elaborately  dis- 
cussed by  respective  counsel  in  their  oral  argument  and  briefs 
on  file,  is  whether  or  not  a  part  payment  by  one  of  the  sev- 
eral joint  makers  of  a  note  after  it  is  due,  without  the  consent 
or  ratification  of  the  others,  extends  the  time  prescribed  by 
the  statute  for  an  action  thereon  as  to  all. 

A  leading  authority  relied  upon  by  respondent  is  a  decision 
rendered  by  Chief  Justice  Shaw  in  the  case  of  Sigoumey  v. 
Drury,  14  Pick.  387.  Among  the  authorities  for  the  view  con- 
tended for  by  appellant,  we  have  deemed  especially  worthy  of 
our  consideration  the  cases  of  WiUoughhy  v.  Irish  (Minn.) 
27  N.  W.  379,  and  Cowhick  v.  Shingle  (Wyo.)  37  Pac.  689. 
The  Minnesota  decision  construes  a  statute  almost  identical  in 
its  terms  with  Section  53,  First  Division  of  the  Compiled 
Statutes  of  Montana  1887.  In  the  Wyoming  case  the  authori- 
ties on  both  sides  of  the  proposition  are  cited  and  discussed  in 
detail.  The  courts  of  this  country  are  in  conflict,  but  in  our 
opinion  the  more  modern  and  better  reasoned  decisions  answer 
the  question  in  the  negative.     We  hold,  therefore,  that,  under 
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the  statutes  of  Montana,  one  joint  maker  of  a  note,  by  a  par- 
tial payment  thereon  after  its  maturity,  without  the  assent  or 
ratification  of  his  co-makers,  binds  only  himself,  so  far  as  an 
extension  of  the  statutory  period  of  limitations  is  concerned. 
The  lower  court  erred  in  the  view  of  the  law  it  announced  on 
this  question  to  the  jury. 

We  come  next  to  the  evidence*  on  which  the  judgment  for 
plaintiff  is  based.  A  careful  analysis  of  the  statements  made 
by  the  witness  Weirick  forces  us  to  the  conclusion  that  his 
evidence  as  to  the  understanding  between  Leighton  and  the 
other  mortgagees  was  the  result  of  a  mere  opinion  entertained 
by  himself,  without  any  actual  knowledge  as  a  basis  for  it.  It 
is  true,  he  declares  positively  that  Leighton  was  authorized  to 
sell  the  property  he  had  bought  in,  and  apply  the  proceeds  of 
sales  from  time  to  time  on  the  note.  But,  however  positive 
his  assertion  may  be,  he  destroys  its  force  by  finally  admit- 
ting that  <  'it  was  his  opinion  that  there  was  such  an  under- 
standing;'' "that  he  understood  there  was  such  an  under- 
standing." It  was  incumbent  upon  the  plaintiff  to  prove  that 
the  note  was  not  barred  as  to  the  defendant,  Bullard,  and  the 
only  evidence  offered  by  it  on  this  issue  was  that  of  Weirick. 
The  lower  court  should  have  granted  a  new  trial  for  insuffi- 
ciency of  the  evidence. 

Moreover,  it  is  apparent,  from  an  inspection  of  their  first 
finding,  that  the  jury  believed  that  Leighton,  as  president  of 
the  bank,  should  have  applied  and  indorsed  the  entire  pro- 
ceeds of  the  mortgage  sale, — namely,  $422.60, — on  April  30, 
1886,  when  he  receipted  to  the  sheriff  for  that  sum  of  money. 
It  is  inconsistent  with  some  of  the  other  findings  returned. 
These  findings,  however,  were  mere  conclusions  of  law,  and  it 
is  unnecessary  to  recite  them. 

For  these  reasons,  the  judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  the  lower  court  to  grant  a  new 
trial. 

Reversed  and  Remanded. 
Pembebton,  C.  J.,  Hunt,  J.  concur. 
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McNAUGHTON  CO.,  Appellant,  v,  THOMAS  McGIRL, 

Respondent. 

[Re-«ubmitted  Janiuiry  4, 1897.    Decided  July  10, 1897.] 

Constitutional  Law — Interstate  Commerce. 

1.  Article  1,  Section  8,  United  States  Constitution,  relating  to  the  regulation  of  Interstate 
commerce  applies  to  such  commerce  when  carried  on  by  a  corporation  as  well  as 
when  conducted  by  a  natural  person. 

2.  A  corporation  organized  under  the  laws  of  another  state,  which  sends  an  agent  Into 
the  State  of  Montana  to  solicit  and  buy  wool  to  be  consigned  to  Its  warehouses  in  other 
states.  Is  engaged  in  Interstate  commerce  within  the  meaning  of  Article  l,  Section  8. 
United  States  Constitution. 

8.  The  Montana  Statute  relating  to  foreign  corporations  doing  business  In  this  state,  and 
declarlngthatallof  the  acts  of  such  a  corporation  are  void,  if  It  has  not  complied 
with  the  proYlsions  of  that  law,  is  yoid  as  to  such  corporation  when  engaged  in  inter- 
state commerce. 

Appeal  from,  District  Courts  Yell&bostone  County.  Oeorge 
a.  Milbum^  Judge. 

Action  by  the  McNaughton  Company,  a  corporation, 
against  Thomas  McGirl,  to  recover  money  advanced  defendant 
by  plaintiff  on  his  wool  clip.  From  a  judgment  in  favor  of 
defendant,  plaintiff  appeals.     Reversed  and  remanded. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  and  appellant  herein,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  New  Jersey,  at  the 
time  of  this  suit  and  of  the  transaction  which  brought  it  about, 
was  doing  a  commission  business,  as  a  wool  commission  mer- 
chant, in  the  states  of  New  York  and  Massachusetts,  and  the 
state  of  Montana.  The  complaint  alleged  that  in  July,  1892, 
the  defendant,  at  Billings,  Montana,  consigned  a  wool  clip  to 
plaintiff,  in  New  York,  to  be  sold  by  plaintiff  for  defendant 
on  60  days'  credit,  the  proceeds  thereof  to  be  paid  to  defend- 
ant by  plaintiff,  less  the  commission  on  sales,  interest  on 
moneys  advanced,  freight  and  interest  thereon,  discount  on 
sales  not  due,  cartage,  and  advances.  It  is  alleged  that  plaint- 
iff, to  accommodate  defendant,  deposited  in  the  hands  of  de- 
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f endant,  on  account  of  the  transaction  between  the  parties,  the 
sum  of  $7,019.20,  as  an  advance  payment  in  case  of  the  sale 
of  said  wool,  on  the  net  proceeds  thereof,  to  be  kept  by  de- 
fendant on  account  of  the  net  sales  of  the  wool  if  the  said  wool 
sold  for  enough,  less  commission  and  charges,  to  amount  to  * 
$7,019.20,  but  that  any  amount  over  and  above  the  net  pro- 
ceeds of  the  sale  of  the  wool,  or  the  difference  between  the 
net  proceeds  of  the  sale  and  the  $7,019.20,  if  any,  should  be 
subject  to  a  drawback  by  the  plaintiff,  and  be  to  and  for  the 
use  of  plaintiff,  and  to  be  returned  to  the  plaintiff  by  defend- 
ant if  the  net  proceeds  of  the  wool  did  not  amount  to  the  sum 
advanced;  that  pursuant  to  this  agreement  the  defendant's 
wool  was  consigned  to  plaintiff;  and  that  some  time  there- 
after it  turned  out  that  on  the  accounting  pertaining  to  the 
transaction  between  plaintiff  and  defendant  a  balance  was 
found  due  and  owing  by  defendant  to  plaintiff,  inasmuch  as 
the  wool  did  not  sell  for  a  sufficient  sum  to  fully  pay  plaintiff 
for  its  advances  to  defendant,  and  the  charges  agreed  to  be 
paid.  Judgment  was  asked  for  the  amount  claimed  to  be  due 
as  a  drawback. 

The  defendant  admitted  that  he  had  consigned  the  wool  to 
plaintiff  to  be  sold  for  him,  and  that  he  had  been  paid  by 
plaintiff,  as  an  advance  on  said  consignment  of  wool,  the  sum 
of  $7,019.20,  but  denied  all  of  the  alleged  agreement  con- 
cerning the  shipment  of  the  wool  subject  to  the  drawback 
claimed  by  plaintiff. 

For  an  affirmative  defense  the  answer  also  averred  that 
there  was  to  be  no  drawback,  and  that,  if  the  wool  did  not  sell 
for  an  amount  sufficient  to  cover  the  advance  made  by  the 
plaintiff,  it  would  bear  the  loss.  Among  other  defenses 
pleaded,  it  was  averred  that  plaintiff  could  not  maintain  his 
action  for  the  reason  that  plaintiff  was  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey,  and  had  not  com- 
plied with  Chapter  24,  Fifth  Division,  General  Laws  of  the 
Compiled  Statutes  of  Montana,  in  that  it  h£ul  not  filed  in  the 
office  of  the  Secretary  of  State,  or  with  the  County  Clerk  of 
Yellowstone  county,  a  duly-authenticated  copy  of  its  charter 
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or  certificate  of  incorporation,  and  the  statement  required  by 
section  442  of  the  law  referred  to,  and  in.  other  respects  had 
not  complied  with  said  law,  or  with  the  provisions  of  an  act 
of  the  Third  Legislative  Assembly  of  the  State  of  Montana 
*  entitled  *•  'An  act  to  provide  the  conditions  upon  which  foreign 
corporations  may  do  business  in  this  state, "  approved  March 
8,  1893. 

The  cause  was  tried  to  a  jury,  and  evidence  heard.  The 
court  then,  of  its  own  motion,  instructed  the  jury  that  inas- 
much as  the  plaintiff  was  a  foreign  corporation,  and  had  not 
complied  with  the  act  of  the  Third  Legislative  Assembly  pro- 
viding the  conditions  upon  which  foreign  corporations  might 
do  business  in  Montana,  the  act  and  contract  of  the  plaintiff 
with  the  defendant  was  void  as  to  the  corporation,  and  could 
not  be  enforced  in  the  District  Court,  and  that  it  was  the  duty 
of  the  jury  to  find  for  the  defendant.  In  accordance  with  this 
instruction  of  the  court,  a  verdict  was  rendered  for  the  defend- 
ant for  costs.  A  motion  for  a  new  trial  was  made  and  over- 
ruled.    The  plaintiff  appeals. 

Gib.  A.  Lane^  for  Appellant. 

O,  F.  Goddardy  for  Respondent. 

Hunt,  J. — The  plaintiff,  a  corporation  of  New  iet^j&y^  do- 
ing business  in  that  state,  and  in  the  states  of  New  York  and 
Massachusetts,  as  wool  commission  merchant,  sent  an  agent 
into  Montana  to  solicit  consignments  of  wool  to  its  Elastern 
houses,  there  to  be  sold  on  commission  by  plaintiff  for  the 
benefit  of  certain  consignors,  woolgrowers  of  the  State  of 
Montana.  It  had  various  transactions  of  this  nature  with 
woolgrowers  in  Montana.  In  the  particular  case  before  us 
the  exact  terms  of  the  agreement  between  the  pjaintiff  and  the 
defendant  gave  rise  to  this  litigation,  but  the  facts  were  un- 
disputed that  plaintiff  advanced  a  large  sum  of  money  to  de- 
fendant upon  his  wool,  and  that  the  defendant's  wool  was  con- 
signed to  plaintiff  at  New  York,  to  be  sold  there  by  plaintiff, 
who  was  to  credit  defendant  with  the  amount  of  the  sale.   The 


20  Mont.]  McNaughton  v.  McGim..  127 

real  contention  between  the  parties  was  whether  the  shipment 
so  made  was  subject  to  a  drawback  by  plaintiff  against  de- 
fendant if  the  wool  did  not  net  a « sufficient  sum  in  New  York 
to  cover  plaintiff's  advances  to  defendant,  including  interest, 
costs,  etc.,  or  whether  the  burden  of  any  loss  that  there  might 
be  was  to  fall  entirely  on  plaintiff. 

The  defendant  availed  himself  of  several  defenses,  including 
the  one  upon  which  the  court  directed  a  finding  in  his  favor, 
namely,  that  the  contract  sued  on  was  void  as  to  the  corpora- 
tion, and  could  not  be  enforced  in  favor  of  the  corporation. 

By  an  act  of  the  Legislative  Assembly  of  the  State  of  Mon- 
tana approved  March  8,  1893,  every  foreign  corporation,  be- 
fore it  commenced  to  do  business  in  Montana,  was  required  to 
file  a  certificate  with  the  Secretary  of  State,  designating  an 
agent,  who  must  be  a  citizen  of  Montana,  upon  whom  service 
of  process  might  be  had,  and  also  stating  the  principal  place 
of  business  of  such  corporation  in  this  state.  It  was  also  pro- 
vided by  Section  2  of  said  act  that,  if  any  foreign  corporation 
failed  to  comply  with  the  provisions  of  the  law,  all  its  con- 
tracts made  and  entered  into  with  citizens  of  this  state  should 
be  void  as  to  the  corporation,  and  that  no  court  of  this  state 
should  enforce  the  same  in  favor  of  the  corporation.  Inas- 
much as  plaintiff  did  not  comply  with  the  statute  just  cited, 
the  important  question  raised  is  whether  or  not,  if  the  plaint- 
iff's facts  alleged  in  its  complaint  are  true,  and  the  defendant 
does  in  reality  owe  to  plaintiff  the  amount  sued  for  as  a  draw- 
back, plaintiff  can  recover  on  its  contract. 

It  has  been  repeatedly  laid  down  by  the  Supreme  Court  of 
the  United  States  that  interstate  comm.erce  carried  on  by  cor- 
porations is  entitled  to  the  same  protection  against  the  exac- 
tions of  a  state  which  is  given  to  such  commerce  when  carried 
on  by  individuals.  We  ar«  aware  that  the  construction  put 
upon  Section  2,  Article  4  of  the  Constitution  of  the  United 
States,  which  provides  that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  the  citizens  of  the 
several  states,  has  been  generally  uniform,  to  the  effect  that 
the  language  of  that  clause  relates  only  to  natural  persons. 
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and  not  to  artificial  bodies,  as  corporations,  and  that  the 
privileges  and  immunities  guaranteed  by  the  language  referred 
to  mean  those  of  the  general  nature  granted  to  a  state's  own 
citizens,  and  not  those  special  privileges  conferred  upon  cor- 
porate bodies.  (Lafayette  Insurance  Co.  v.  French^  18  How. 
404;  Bank  v.  Ea/rUy  13  Pet  619;  Ducat  v.  Ch^4>ag0y  10  Walh 
410;  Paul  v.  Virginia^  8  Wall.  168:  Philadelphia  cfe  South- 
ern S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct. 
1118.)  But,  in  the  carrying  on  of  interstate  commerce  cor- 
porations are  guaranteed  the  same  rights  and  are  entitled  to 
the  same  protection  as  individuals.  The  Supreme  Court  in 
OlouceBter  Ferry  Co.  v.  Sta;te  of  Pennsylva/nia,  114  U.  S. 
204,  5  Sup.  Ct.  826,  expressly  held  that  it  did  not  make  any 
difference  whether  such  commerce  is  carried  on  by  individuals 
or  by  corporations. 

Justice  Bradley,  sitting  on  the  circuit  bench  in  the  case  of 
Stockton  V.  Railroad  Co.,  32  Fed.  9,  used  the  following  lan- 
guage :  <^And,  in  carrying  on  foreign  and  interstate  com- 
merce, corporations,  equally  with  individuals,  are  within  the 
protection  of  the  commercial  power  of  congress,  and  cannot 
be  molested  in  another  state  by  state  burdens  or  impediments. 
This  was  held  and  decided  in  the  case  of  Oloucester  Ferry  Co. 
V.  State  of  Pennsylvania,  111  U.  S.  204,  5  Sup.  Ct.  826,  and 
affirmed  in  the  recent  case  of  Philadelphia  &  Southern  S.  S, 
Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct.  1118;  and 
although  the  decision  in  Paul  v.  Virginia,  8  Wall.  168,  con- 
formed to  the  doctrine  of  Bank  v.  Earle,  the  following  strik- 
ing language  was  used  by  the  court,  to  wit :  'At  the  time  of 
the  formation  of  the  constitution  a  large  part  of  the  com- 
merce of  the  world  was  carried  on  by  corporations.  The 
East  India  Company,  the  Hudson  Bay  Company,  the  Hamburg 
Company,  the  Levant  Company,  and  the  Virginia  Company 
may  be  named  among  the  many  corporations  then  in  existence 
which  acquired,  from  the  extent  of  their  operations,  celebrity 
throughout  the  commercial  world.  This  state  of  facts  forbids 
the  supposition  that  it  was  intended,  in  the  grant  of  power  to 
congress,  to  exclude  from  its  control  the  comme^rce  of  oorpo- 
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rations.  The  language  of  the  grant  makes  no  reference  to  the 
instrumentality  by  which  commerce  may  be  carried  on.  It  is 
general,  and  includes  alike  commerce  by  individuals,  partner- 
ships, associations  and  corporations. ' 

^<We  may  fairly  supplement  this  language  by  adding  that, 
when  the  constitution  was  adopted,  it  could  not  have  been  sup- 
posed that  the  regulations  of  commerce  to  be  made  by  con- 
gress might  be  of  no  avail  to  commercial  corporations,  or  at 
least  might  be  rendered  nugatory,  with  regard  to  them,  in 
consequence  of  state  restrictions  upon  their  power  to  act  as 
corporations  in  any  other  state  than  that  of  their  origin." 

We  may,  therefore,  proceed  with  the  investigation  of  the 
case,  relying  upon  the  truth  of  the  proposition  that,  if  the 
transactions  between  the  plaintiff  and  the  defendant  in  this 
case  were  commerce  among  the  several  states,  congress  alone 
could  regulate  such  commerce,  under  the  Constitution  of  the 
United  States,  and  the  state  had  no  power  to  regulate  that 
commerce,  or  impose  any  obligation  or  exaction  upon  the 
plaintiff  which  it  could  not  impose  or  exact  upon  an  individual 
transacting  the  same  business. 

Now  we  inquire,  what  was  the  nature  of  the  business  done, 
and  was  it  interstate  commerce  ?  If  we  find  that  it  was  inter- 
state commerce,  did  the  statute  obtain  requiring  the  corpora- 
tion to  file  the  certificate  referred  to  as  a  condition  precedent  to 
its  right  to  purchase  the  wool  of  the  defendant  in  the  manner 
that  it  did,  and  was  it  an  attempt  on  the  part  of  the  state  to 
regulate  commerce  among  the  several  states,  and,  therefore, 
null  and  void  ? 

■ 

In  the  case  of  Gihhona  v.-  Ogden^  9  Wheat.  1,  Chief  Justice 
Marshall,  in  one  of  his  greatest  opinions,  discussed  Section  8, 
Art  1,  of  the  Constitution  of  the  United  States,  in  which  con- 
gress has  been  granted  the  power  '*to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  In- 
dian tribes."  He  said:  *'The  subject  to  be  regulated  is 
commerce,  and  our  constitution  being,  as  was  aptly  said  at 
the  bar,  one  of  enumeration,  and  not  of  definition,  to  ascer- 
tain the  extent  of  the  power  it  becomes  necessary  to  settle  the 
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meaning  of  the  word.  The  counsel  for  the  appellee  would 
limit  it  to  traffic — ^to  buying  and  sellinG^,  or  the  interchange  of 
commodities — and  do  not  admit  that  it  comprehends  naviga- 
tion. This  would  restrict  a  general  term,  applicable  to  many 
objects,  to  one  of  its  significations.  Commerce  undoubtedly 
is  traffic,  but  it  is  something  more — ^it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between  nations,  and  parts 
of  nations,  in  all  its  branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse. " 

In  Welton  v.  State  of  Missouri,  91  U.  S.  275,  Justice 
Field  used  the  following  language  :  *'  *Commerce'  is  a  term 
of  the  largest  import.  It  comprehends  intercourse  for  the 
purposes  of  trade  in  any  and  all  its  forms,  including  the 
transportation,  purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  our  country  and  the  citizens  or  subjects 
of  other  countries,  and  between  the  citizens  of  different  states. 
The  power  to  regulate  it  embraces  all  the  instruments  by 
which  such  commerce  may  be  conducted.  So  far  as  some  of 
these  instruments  are  concerned,  and  some  subjects  which  are 
local  in  their  operation,  it  has  been  held  that  the  states  may 
provide  regulations  until  congress  acts  with  reference  to  them; 
but  where  the  subject  to  which  the  power  applies  is  national  in 
its  character,  or  of  such  a  nature  as  to  admit  of  uniformity  of 
regulation,  the  power  is  exclusive  of  all  state  authority. 

<<  It  will  not  be  denied  that  that  portion  of  commerce  with 
foreign  countries  and  between  the  states  which  consists  in  the 
transportation  and  exchange  of  commodities  is  of  national  im« 
portance,  and  admits  and  requires  uniformity  of  regulation. 
The  very  object  of  investing  this  power  in  the  general  govern- 
ment was  to  insure  this  uniformity  against  discriminating 
state  legislation. ' ' 

Again  we  find  Justice  Field  defining  for  the  court  what  com- 
merce among   the  states  consists  of,  as  comprehended  by  the 
Constitution  of  the  United  States,  in  the  case  of    County  of 
Mobile  V.  Kimball,  102  U.  S.  691. 

He  there  said  :  ^'Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered,  consists  in  intercourse 
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and  traffic,  including  in  these  terms  navigation  and  the  trans- 
portation and  transit  of  persons  and  property,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities.  For  the  regu- 
lation of  commerce  as  thus  defined  there  pan  be  only  one  sys- 
tem of  rules,  applicable  alike  to  the  whole  country,  and  the 
authority  which  can  act  for  the  whole  country  can  alone  adopt 
such  a  system.  Action  upon  it  by  separate  states  is  not,  there- 
fore, permissible.  Language  affirming  the  exclusiveness  of 
the  ^rant  of  power  over  commerce  as  thus  defined  may  not  be 
inaccurate,  when  it  would  be  so  if  applied  to  legislation  upon 
subjects  which  are  merely  auxiliary  to  commerce." 

In  the  still  later  case  of  OlouceBter  Ferry  Co.^  aupra^  the 
same  justice,  speaking  for  the  court,  said:  '^Commerce 
among  the  states  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transportation  of  persons  and 
property,  and  the  navigation  of  public  waters  for  that  purpose, 
as  well  as  the  purchase,  sale,  and  exchange  of  commodities. 
The  power  to  regulate  that  commerce,  as  well  as  commerce 
with  foreign  nations,  vested  in  congress,  is  the  power  to  pre- 
scribe the  rules  by  which  it  shall  be  governed — ^that  is,  the 
conditions  upon  which  it  shall  be  conducted;  to  determine 
when  it  shall  be  free,  and  when  subject  to  duties  and  other 
exactions.  The  power  also  embraces  within  its  control  all  the 
instrumentalities  by  which  that  commerce  may  be  carried  on, 
and  the  means  by  which  it  may  be  aided  and  encouraged.  The 
subjects,  therefore,  upon  which  the  power  may.  be  exerted, 
are  of  infinite  variety.  While  with  reference  to  some  of  them 
which  are  local,  and  limited  in  their  nature  or  sphere  of 
operation,  the  states  may  prescribe  regulations  until  congress 
intervenes  and  assumes  control  of  them,  yet  when  they  are 
national  in  their  character,  and  require  uniformity  of  regula- 
tion, affecting  alike  all  the  states,  the  power  of  congress  is  ex- 
clusive. Necessarily  that  power  alone  can  prescribe  regula- 
tions which  are  to  govern  the  whole  country.  And  it  needs 
no  argument  to  show  that  the  commerce  with  foreign  nations 
and  between  the  states,  which  consists  in  the  transportation  of 
persons  and  property  between  them,  is  a  subject  of  national 
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character,  and  requires  uniformity  of  regulation.  Congress 
alone,  therefore,  can  deal  with  such  transportation.  Its  non- 
action is  a  declaration  that  it  shall  remain  free  from  burdens 
imposed  by  state  legislation.  Otherwise  there  would  be  no 
protection  against  conflicting  regulations  of  different  states^ 
each  legislating  in  favor  of  its  own  citizens  and  products,  and 
against  those  of  other  states.  It  was  from  apprehension  of 
such  conflicting  and  discriminating  state  legislation,  and  to 
secure  uniformity  of  regulation,  that  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  states  was 
vested  in  congress. ' ' 

In  McCall  v.  California,  136  U.  S.  104,  10  Sup.  Ct.  881, 
Justice  Lamar  quotes  approvingly  the  follov^ingly  definition 
of  < 'commerce"  as  given  by  Pomeroy  on  page376of  his  work 
on  Constitutional  Law  :  '*It  includes,"  says  Pomeroy,  ''the 
fact  of  intercourse  and  of  traffic,  and  the  subject-matter  of 
intercourse  and  traffic.  The  fact  of  intercourse  and  traffic, 
again,  embraces  all  the  means,  instruments,  and  places  by  and 
in  which  intercourse  and  traffic  are  carried  on,  and,  further 
still,  comprehends  the  acts  of  carrying  them  on  at  these  places, 
and  by  and  with  these  means.  The  subject- matter  of  inter- 
course or  traffic  may  be  either  things,  goods,  chattels,  mer- 
chandise, or  persons.     All  these  may  therefore  be  regulated." 

In  Cook  V.  Brick  Co.^  Ala.,  12  South.  918,  the  Supreme 
Court  of  Alabama  decided  that  the  sale  of  bricks  in  another 
state,  to  be  delivered  in  Alabama,  or  the  filling  of  an  order 
sent  from  Alabama  for  bricks  in  another  state,  \&  an  act  of  in- 
terstate commerce,  not  affected  by  the  statutes  of  Alabama, 
which  required  a  foreign  corporation  to  have  a  place  of  busi- 
ness and  an  agent  in  Alabama  as  a  condition  precedent  to  its 
capacity  to  do  business  in  Alabama. 

A  like  decision  was  made  very  recently  by  the  Supreme 
Court  of  Tennessee.  State  v.  Scott^  39  S.  W.  1.  A  law  of 
Tennessee  required  every  person,  other  than  photographers  of 
the  state,  who  solicited  pictures  to  be  enlarged  outside  of 
Tennessee,  to  pay  a  certain  sum  per  annum  as  a  privilege  tax. 
But  the  court  held  the  statute  unconstitutional,  and  used  the 
following  language  : 
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''Eolargement  of  pictures  by  citizens  of  other  states  for 
citizens  of  this  state  is  the  primary  matter,  though  the  tax  is 
in  terms  laid  upon  other  persons  engaged,  as  agents,  in  the 
promotion  thereof.  The  process  of  enlarging  involves  the 
making  of  a  larger  picture  after  the  image  or  likeness  of  a 
smaller  one.  When  this  is  done  by  one  person  upon  the  or- 
der of  another,  and  the  larger  picture  is  delivered  for  a  con- 
sideration, the  parties  have  certainly  had  a  commercial  trans- 
action; and  if  they  be  citizens  of  different  states,  and  the 
picture  be  made  in  one  state  and  sent  into  the  other  state,  as 
indicated  in  the  statute  and  averred  in  the  presentment,  the 
transaction,  as  between  the  prmcipals,  is,  as  obviously,  inter- 
state commerce:  The  latter  is  a  commercial  transaction  be- 
tween citiaiins  of  different  states,  and  that  is  what  ^interstate 
commerce'  means.  Whether  the  transaction  be  conducted  di- 
rectly or  entirely  by  the  principals  themselves,  or  in  part  by 
the  agency  of  another,  is  of  no  consequence.  It  is  interstate 
commerce  in  both  instances.  So  there  is  no  room  for  doubt 
that  the  enlargement  of  pictures  referred  to  in  the  statute  is, 
to  all  intents  and  purposes,  interstate  commercre." 

Now,  when  we  apply  to  the  facts  of  this  case  the  principles 
of  the  foregoing  definitions,  what  do  we  have  ?  The  plaintiff 
corporation  sent  its  agent  into  Montana  to  solicit  or  buy  wool 
to  be  consigned  to  its  wool  houses  in  other  states,  wherein  it 
does  its  principal  business.  The  agent  did  no  other  kind  of 
business  for  the  corporation  in  Montana.  Such  being  the 
case,  it  seems  clear  to  us  his  business  directly  pertained  to  in- 
terstate commerce.  It  related  to  intercouse  and  traffic  be- 
tween Montana  and  New  York,  and  the  subject-matter  of  the 
intercourse  and  traffic  was  the  wool  itself.  If  the  Northern 
Pacific  Railroad  in  transporting  the  wool  over  its  road  be- 
tween Montana  and  Minnesota  was  engaged  in  interstate  com- 
merce— as  clearly  it  was — we  cannot  perceive  how  the  trans- 
action by  which  the  wool  itself  was  exchanged  through  con- 
Eignment  or  sale  by  defendant  to  plaintiff  can  be  excluded 
from  any  reasonable  definition  of  < 'commerce  among  the 
states."     The  sale  and  exchange  of  wool  is  among  the  great 
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operations  of  the  commercial  world.  It  is,  like  traffic  in  cot- 
ton or  wheat  or  corn,  a  subject  of  frequent  intercourse  be- 
tween citizens  of  the  different  states  and  different  nations. 
The  railroad  transportation  is  a  part  of  the  commerce — the 
instrument  or  vehicle  of  intercourse;  the  wool,  the  essential 
subject-matter  of  the  intercourse  and  traffic. 

It  being  our  opinion  from  what  we  have  said  that  the 
plaintiff  corporation  was  engaged  in  a  business  which  was 
strictly  interstate  commerce,  no  law  of  the  state  could  control 
or  restrict  such  commerce  by  exacting  conditions  for  permit- 
ting the  plaintiff  to  do  such  business.  The  argument  that  a 
foreign  corporation  has  its  domicile  in  the  state  from  which  it 
derives  its  existence,  and  that  its  right  to  transact  business 
elsewhere,  and  to  enforce  its  contracts  made  in  other  states, 
depends  purely  upon  the  comity  of  those  states,  is  not  per- 
tinent. The  power  of  a  state  to  make  discriminations  in 
privileges  granted  to  foreign  corporations  may  be  exercised 
where  a  foreign  corporation  desires  to  do  business  within  the 
limits  of  the  state,  not  strictly  interstate  or  foreign  commerce. 
This  may  be  illustrated  by  familiar  instances  of  cattle  and 
sheep  companies,  or  mining  and  smelting  corporations,  in 
Montana.  No  foreign  corporation,  we  take  it,  organized  for 
any  of  the  purposes  for  which  such  associations  are  usually 
formed,  and  desirous  of  carrying  on  its  business  and  of  ac- 
quiring a  domicile  in  Montana,  can  escape  the  consequences  of 
omission  to  comply  with  the  terms  and  conditions  upon  which 
it  has  a  right  to  do  business  within  the  state.  Indeed,  such 
corporations,  in  the  exercise  of  legislative  discretion,  may  be 
excluded  from  the  state  altogether,  as  was  laid  down  in  Pa%d 
V.  Virginiay  8  Wall.  168,  and  Iloy^n- Silver  Min,  Co,  v.  St<Ue 
of  Neio  York,  143  U.  S.  306,  12  Sup.  Ct  403.  Such  con- 
ditions or  restrictions,  however,  are  permissible  upon  the 
ground  that  a  state  may  not  be  willing,  upon  grounds  of  a 
policy  of  its  own,  to  have  a  corporation,  even  if  legally  cre- 
ated under  the  laws  of  the  state  of  its  creation,  establish  a 
business  in  Montana,  or  the  state  may  demand  of  it  a  license 
tax,  or  the  performance  of  any  other  reasonable  condition, 
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before  it  can  claim  the  same  protection  in  the  conduct  of  its 
business  that  is  accorded  to  like  corporations  within  the  juris- 
diction of  the  state.  Pembina  Con.  Silver  Mining  <&  Mill- 
ing Co,  V.  Pennsylvaniaj  125  U.  S.  181,  8.  Sup.  Ct.  737. 

But  a  most  vital  limitation  in  this  respect 'Upon  the  power 
of  the  state  springs  up  where  the  business  of  the  foreign  cor- 
poration is  commerce  between  the  corporation,  the  creature 
of  the  legislature  of  one  state,  and  a  citizen  of  another  state. 
Pembina  Con.  Silver  Mining  cfe  Milling  Co.  v.  Pennsylvania^ 
mpra.  As  against  all  such  foreign  corporations  engaged  in 
interstate  commerce,  the  state  can  pass  no  prohibitory  law, 
constitutional  or  statutory,  without  impinging  upon  the  com- 
mercial clause  of  the  Constitution  of  the  United  States. 

The  decisions  of  the  United  States  Supreme  Court  justify 
these  views.  In  Cooper  Manuf^g  Co.  v.  Ferguson^  113  U. 
S.  734,  5  Sup.  Ct.  739,  the  court  had  before  it  statutes  quite 
similar  to  those  upon  which  respondent  in  this  case  relies; 
and,  while  the  decision  was  based  upon  the  ground  that  the 
statute  could  not  affect  a  corporation  under  the  laws  of  one 
state  which  did  a  single  act  of  business  in  another,  still  there 
is  language  in  the  opinion  recognizing  the  doctrine  that  the 
statute  could  not  be  construed  "to  impose  upon  a  foreign  cor- 
poration limitations  of  its  right  to  make  contracts  in  the  state 
for  carrying  on  commerce  between  the  states,  for  that  would 
make  the  act  an  invasion  of  the  exclusive  right  of  congress 
to  regulate  commerce  among  the  several  states. ' ' 

The  implication  from  this  language  is  that  if  a  foreign  cor- 
poration has  sent  an  agent  into  Montana,  and  made  a  contract 
within  the  latter  state  for  the  consignment  of  wool  between 
Montana  and  New  York,  no  construction  can  be  put  upon  the 
statute  of  Montana  which  would  render  such  a  contract  void 
without  invading  the  exclusive  right  of  congress.  If,  there- 
fore, this  contract  sued  upon  was  lawfully  made,  notwith- 
standing a  statute  which  declares  or  attempts  to  declare  it 
void,  it  follows  that  any  legislation  of  the  state  which  seeks  to 
prevent  the  enforcement  of  the  contract  is  equally  an  invasion 
of  the  exclusive  right  of  congress.     It  must  be  true  that,  if 
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the  Rtate  cannot  declare  the  contract  void,  it  cannot  prevent 
the  enforcement  of  the  contract. 

In  the  case  of  Cooper  Manuf  ^g  Co.  v.  Ferguson^  supra^ 
there  is  a  brief  concurring  opinion  by  Justices  Matthews  and 
Blatchford,  in  which  they  planted  themselves  firmly  upon  the 
broader  ground  that  the  making  of  a  contract  in  Colorado  to 
manufacture  certain  machinery  in  Ohio,  to  be  there  delivered 
for  transportation  to  the  purchasers  in  Colorado,  was  com- 
merce, and  that  for  the  state  of  Colorado  to  prohibit  it,  ex- 
cept upon  conditions,  was  to  regulate  commerce  between 
Colorado  and  Ohio,  which  lay  exclusively  within  the  province 
of  congress.  '<It  is  quite  competent,  no  doubt,''  said  Justice 
Matthews,  '*for  Colorado  to  prohibit  a  foreign  corporation 
from  acquiring  a  domicile  in  that  state,  and  to  prohibit  it 
from  carrying  on  within  that  state  its  business  of  manufac- 
turing machinery.  But  it  cannot  prohibit  it  from  selling  in 
Colorado,  by  contracts  made  there,  its  machinery  made  else- 
where, for  that  would  be  to  regulate  commerce  among  the 
states. ' ' 

The  facts  in  that  case,  as  also  in  the  case  of  State  v.  Scatty 
Tenn.  Sup.,  39  S.  W.  1,  heretofore  cited,  and  that  of  Bate- 
man  V.  Milling  Co,y  Tex.  Civ.  App.,  20  S.  W.  931,  present 
the  converse  of  the  case  at  bar.  The  foreign  corporations  in 
all  those  instances  were  domiciled  in  other  states,  and  through 
their  commercial  agents  solicited  business  and  sold  and  shipi)ed 
goods  to  points  in  the  other  states,  in  which  laws  existed  im- 
posing upon  foreign  corporations  compliance  with  certain  con- 
ditions precedent  to  their  right  to  do  business  within  such 
states.  But  the  opinions  were  all  based  upon  the  reasoning 
that  the  goods  sold  were  commodities  subject  to  barter  and 
sale,  and  that  the  sale,  transportion,  and  delivery  of  goods 
and  the  transaction  of  business  between  a  foreign  corporation 
of  one  state  and  a  citizen  of  another  state  constituted  inter- 
state commercial  transactions,  which  corporations,  as  well  as 
individuals  could  carry  on  free  from  any  restraints  by  any 
state. 

But,  as  we  have  heretofore  seen,  the  transaction  pertai«ing 
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to  the  wool  shipped  by  the  defendant  to  the  plaintiff  in  this 
case  is  obviously  brought  within  the  same  rule.  It  is  jubt  as 
much  an  interstate  commerce  transaction  to  export  wool  from 
Montana  to  New  York  as  it  is  to  import  clothes  made  of  the  wool 
from  New  York  to  Montana.  Either  transaction  is  interstate 
commerce,  and  neither  can  be  interfered  with  by  local  law. 

Of  course,  this  exclusive  power  of  the  regulation  of  inter- 
state commerce  by  congress  does  not  interfere  with  the  police 
power  of  the  state.  Police  regulations  often  incidentally 
affect  commerce,  but  they  still  remain  police  regulations. 
The  line  of  distinction  between  an  attempt  to  put  a  burden  or 
restriction  upon  interstate  commerce,  and  the  police  power  of 
the  state,  has  been  very  recently  discussed  by  Judge  Gross- 
cup  In  re  Leholt^  77  Fed.   587,   who  thus  expressed  himself  : 

<^The  Supreme  Court  of  the  United  States,  in  an  unbroken 
line  of  decisions,  has  held  that  any  attempt  to  put  any  bur- 
den or  restriction  upon  interstate  commerce,  either  by  the 
way  of  taxing  it,  or  requiring  a  license  from  its  agents  or 
drummers,  is  a  discriminating  license  or  tax  upon  any  of  its 
goods  or  products,  is  outside  the  power  of  a  state,  and  an  in- 
fringement upon  the  powers  of  the  national  government.  The 
government  of  the  United  States  has  control  and  exclusive 
power  to  regulate  interstate  commerce.  The  government  of 
the  state  has  the  power  to  look  after  police  regulations,  such 
as  affect  the  life,  health,  or  morals  of  the  citizens.^' 

The  decision  of  Judge  Grosscup  in  the  case  quoted  from 
was  to  the  effect  that  an  ordinance  of  the  city  of  Chicago 
which  prohibited  the  sale  or  the  offering  for  sale  of  vinous 
liquors  in  Illinois  by  the  representative  of  a  California  asso- 
ciation, without  a  license,  was  not  an  exercise  of  the  police 
power  of  the  state,  but  was  an  attempt  to  regulate  interstate 
commerce,  and  consequently  invalid.  It  has  also  been  held 
in  the  case  of  McCall  v.  California^  aupra^  that  where  a 
statute  affects  commercial  transactions  among  states  only  in 
such  an  indirect,  incidental,  and  remote  manner  as  not  to  bur- 
den or  impede  interstate  commerce,  it  is  not  in  conflict  with 
the  Constitution  of  the  United  States.     But  there  again  a 
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different  rule  applies  from  that  which  must  be  applied  in  this 
caee. 

We  do  not  think  it  necessary  to  proceed  any  further  in  this 
di>cussion.  It  has  been  so  repeatedly  held  by  the  Supreme 
Court  of  the  United  States  that  every  tax  on  interstate  com- 
merce is  a  burden  on  that  commerce,  and,  if  imposed  by  the 
legislature  of  a  state,  is  illegal,  that  it  is  scarcely  necessary  to 
cite  more  decisions  to  that  effect.  They  are  referred  to  in 
Leloupe  v.  P<yrt  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct.  1380, 
and  are  reviewed  by  the  Supreme  Court  of  Tennessee  in  State 
V.  Scott,  supra.  The  trend  of  the  later  decisions  of  the 
Supreme  Court  has  been,  we  think,  to  extend  the  protection 
afforded  to  the  carrying  on  of  interstate  commerce  by  includ- 
ing within  the  definition  of  the  words  any  form  of  interstate 
commerce,  '* whether  by  way  of  duties  laid  on  the  transporta- 
tion of  the  subjects  of  that  commerce,  or  on  the  receipts  de- 
rived from  that  transportation,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on."  Lyng  v.  Michigan,  136  U.  S.  161, 
10  Sup.  Ct.  725;  Crutcher  v.  Kentucky,  141  U.  S.  58,  11 
Sup.  Ct.  851;  Brennan  v.  City  of  litusville,  163  U.  S.  302, 
14  Sup.  Ct.  829. 

As  the  country  has  developed,  and  commercial  intercourse 
between  the  citizens  of  the  several  states  has  expanded,  and 
facilities  for  the  conduct  of  such  commerce  have  so  vastly 
multiplied,  the  wisdom  and  perspicuity  of  the  framers  of  the 
constitution  in  preserving  in  congress  the  exclusive  right  to 
regulate  and  control  such  commerce,  and  to  preserve  it  wholly 
free  from  any  local  interference  or  impediment  on  the  part  of 
the  state,  is  too  apparent  to  need  comment.  It  may  be  safely 
said  that  one  of  the  causes  for  the  developement  of  the  states 
is  the  business  relations  between  citizens  of  different  states — 
relations  which,  in  turn,  exist  because  of  the  guaranty  by  the 
federal  constitution  that  interstate  commerce  shall  remain 
free  from  any  imposition  or  discrimations  of  state  legislation. 

The  sequel  of  these  views  is  that  the  contract  alleged  to 
have  been  made  between  the  plaintiff  corporation  and  the 
defendant  was,  if  made  as  a  fact,   valid  and  enforceable;  and, 
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the  traasactioii  being  one  of  lawful  interstate  commerce,  it 
could  in  no  manner  be  affected  by  any  statute  of  the  state  im- 
posing conditions  (not  in  the  exercise  of  the  police  power) 
upon  plaintiff  precedent  to  its  capacity  to  enter  into  the  con- 
tract. Perhaps  the  legislature  did  not  mean  to  extend  the 
statute  under  consideration  to  foreign  corporations  engaged 
in  interstate  commerce.  The  presumption  would  be  that  they 
did  not,  but  whatever  the  purpose  may  have  been  in  this 
respect  is  immaterial  to  this  discussion;  for,  if  it  was  intended 
to  include  such  foreign  corporations,  we  hold  the  statute  un- 
constitutional in  that  respect 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  Remanded. 
Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


THOMAS  RISTE   et   al.,    Appellants,    v.   ROBERT  L.      [»     ig 

MORTON  ET  AL.,  Respondents.  ' 

[Submitted  June  16, 1887.    Decided  July  10, 1897.] 

Mining   Claim — Forfeiture. 

Section  2324,  United  States  Reylsed  Statutes,  providing  for  the  forfeiture  of  tlie  right  of 
one  of  several  locators  of  a  mine  for  failure  to  pay  his  share  of  representation  work, 
does  not  require  tliat  any  record  should  be  made  showing  such  failure  or  the  publica- 
tion of  the  notice  of  forfeiture;  all  that  Is  required  is  that  the  party  applying  for  pa- 
tent In  the  Land  Office  shall  prove  the  facts  constituting  the  forfeiture. 

Appeal  from  District  Courts  Park  County.  Frank  Henry y 
Judge. 

Action  by  Thomas  Riste  and  another  against  Robert  L. 
Morton  and  others.  From  a  judgment  for  defendants,  and 
from  an  order  overruling  a  motion  for  a  new  trial,  plaintiffs 
appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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This  is  an  action  to  recover  a  part  payment  of  the  purchase 
price  of  certain  mining  claims  mentioned  in  the  complaint,  on 
the  ground  of  misrepresentations  made  as  to  the  character  and 
value  of  the  property,  also  on  the  ground  that  the  title  to  said 
mining  claims  was  defective. 

From  the  record  it  appears  that  on  the  28th  day  of  May, 
1891,  the  defendants  sold  to  the  plaintiffs  the  mining  claims 
described  in  the  complaint  for  the  sum  of  $8,000.  Of  this 
sum,  $2, 000  was  paid  at  the  time  of  the  purchase.  At  the 
same  time  the  defendants  executed  to  the  plaintiffs  their  bond 
by  which  they  bound  themselves  to  convey  the  mining  claims 
in  question  to  the  plaintiffs  upon  the  condition  that  they  should 
pay  to  them  the  further  sum  of  $2,000  on  the  2d  day  of  July, 
1891,  and  $4,000  on  the  1st  day  of  December,  1891,  with  6 
per  cent,  interest.  On  the  8th  day  of  August,  l'S91,  it  seems, 
the  plaintiffs  came  to  the  conclusion  that  they  would  not  take 
the  property,  and  notified  the  defendants  thereof  in  writing; 
alleging  as  their  reasons  for  their  action  that  the  said  prop- 
erty was  misrepresented  to  them  by  the  defendants,  and  also 
that  the  title  thereto  had  failed,  in  that  the  defendants  at  the 
time  only  owned  an  undivided  one-half  interest  in  the  Nevada 
King  quartz  lode,  one  of  the  mining  claims  mentioned  in  the 
complaint.  Thereafter,  on  October  5,  1891,  the  plaintiffs 
brought  this  suit  to  recover  back  the  $2,000  paid  by  them  as 
part  of  the  purchase  price  of  said  mining  claims. 

On  the  trial  the  plaintiffs  waived  their  first  ground  of  rec<Tv- 
ery  (that  is,  that .  the  mining  claims  had  been  misrepresented 
to  them),  and  sought  to  lecover  the  purchase  money  paid  by 
them  solely  upon  the  ground  that  the  defendants  had  no  suf- 
ficient title  to  the  claims  in  question. 

The  case  was  tried  to  a  jury.  At  the  close  of  plaintiffs' 
testimony  the  defendants  moved  for  a  nonsuit  on  the  ground, 
among  others,  that  plaintiffs  had  failed  to  show  that  the  title 
to  the  property  in  question  was  incumbered  or  imperfect  in 
the  defendants  at  time  of  the  alleged  agreement  of  sale,  or  at 
the  time  the  deed  was  deposited,  and  further  that  the  plaint- 
iffs  had  failed  to  point  out  any  particular  defects,  if  any,  in 


20  Mont.]  RiSTE  v.  Mobton.  141 

the  title  of  defendantB  to  the  property  in  controversy,  or  any 
part  thereof.  The  court  sustained  the  motion,  and  a  verdict 
was  rendered  in  favor  of  the  defendants.  From  the  judg- 
ment rendered  in  the  case,  and  from  an  order  overruling  a 
motion  for  a  new  trial,  the  plaintiffs  appeal. 

Campbell  dk  Stark^  for  Appellants. 
W,  H.  Poornum^  for  Respondents. 

Pemberton,  C.  J. — This  being  an  appeal  from  a  judgment 
of  nonsuit,  the  question  for  determination  is  as  to  whether 
there  is  any  substantial  evidence  in  the  record  which  establishes 
or  tends  to  establish,  the  allegation  in  the  complaint  that  the 
defendants  did  not  have  and  could  not  convey  a  good  title  to 
the  mining  property  in  controversy  in  accordance  with  the 
terms  of  their  bond. 

It  must  be  observed  that  the  bond  was  to  convey  a  good 
title  to  unpatented  mining  ground,  or  such  title  as  would  en- 
able plaintiffs  to  procure  a  patent  thereto.  The  plaintiffs  knew 
they  were  contracting  for  title  to  unpatented  mining  ground. 
This  is  not  disputed. 

It  seems  that,  prior  to  the  execution  of  the  bond  in  question 
by  defendants  to  plaintiffs,  one  undivided  half  of  the  Nevada 
King  mining  claim,  mentioned  in  ^he  complaint,  had  been  sold 
by  defendant  Hall,  the  locator,  to  E.  F.  Ferris.  Ferris  failed 
to  contribute  his  share  of  the  necessary  work  and  expense  to 
represent  said  claim  for  the  years  1886  and  1887.  Hall  adver- 
tised Ferris  out,  in  accordance  with  section  2324,  Rev.  St.  U. 
S.  It  is  contended  by  appellants  that  Hall's  notice  of  publi- 
cation to  Ferris  was  not  published  for  the  length  of  time  re- 
quired by  the  statute.  It  is  true  that  one  affidavit  of  the  pub- 
lisher of  the  newspaper  in  which  the  notice  was  published  would 
support  this  contention.  But  this  affidavit  was  afterwards 
corrected  by  the  publisher  by  the  filing  of  another  affidavit, 
showing  the  notice  was  published  for  the  full  time  required  by 
law.     So  there  is  nothing  in  this  contention. 

Appellants  contend  that  the  record  should  show  that  Ferris 
had  lost  his  title  to  the  ground  by  the  publication  of  such 
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notice,  and  that  the  record  should  show  Ferris  had  not  con- 
tributed his  part  in  labor  or  money  to  represent  the  claim  for 
the  year  in  question. 

But  counsel  does  not  tell  us  what  record  the  law  requires  to 
be  kept  to  show  these  things.  All  the  law  requires  is  that  the 
party  applying  for  a  patent  be  prepared  to  prove  these  things 
in  the  Land  Office.  In  this  case  the  record  shows  that  the  de- 
fendants, as  the  grantees,  would  have  been  amply  prepared  to 
make  such  proof  on  application  for  a  patent  to  the  ground. 
Appellants  contend  that  Hall's  notice  of  discovery  of  the 
Nevada  King  mining  claim  is  defective,  in  that  it  does  not 
locate  the  claim  with  reference  to  any  permanent  monument. 

The  notice  describes  the  claim  as  adjoining  and  being  bounded 
by  three  other  claims  on  three  sides  thereof.  In  Garfield 
Mining  Co,  v.  Hammer^  6  Mont.  63,  8  Pac.  15i{,  this  court 
held  that  a  description  in  a  location  notice  referring  to  a  min- 
ing claim  was  a  sufficient  reference  to  a  permanent  monument, 
saying  that  such  mining  claim  ''will  be  presumed  to  be  a  well- 
known  natural  object  or  permanent  monument  until  the  con- 
trary appears."  There  is  no  evidence  or  presumption  in  this 
case  that  the  three  mining  claims  referred  to  in  the  Nevada 
King  notice  of  location  are  not  patented,  and,  if  not  patented, 
that  they  are  not  well-known  and  permanent  monuments. 

Neither  Ferris  nor  any  one  else,  as  far  as  the  record  shows, 
is  claiming  any  title  or  interest  in  the  mining  property  in  con- 
troversy, or  any  part  of  it,  adverse  to  the  title  of  the  defend- 
ants. 

There  is  nothing  in  the  record  that  shows,  or  tends  substan- 
tially to  show,  that  defendants  were  not  capable  of  conveying 
a  good  title  to  the  ground  in  controversy, — just  such  title  as 
they  contracted  to  convey;  that  is,  such  title  as  would  enable 
plaintiffs  to  obtain  a  patent  thereto.  This  is  all  defendants 
contracted  to  ,  do.  The  evidence  shows  they  were  able  and 
willing  to  comply  with  the  terms  of  their  bond. 

There  is  no  merit  in  this  appeal.  The  judgment  and  order 
appealed  from  are  affirmed.  .  ^         , 

Hunt  and  Buck,  J  J. ,  concur. 
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1.  Nk  w  Triai/— 5pec(^kKi£ions.— The  designation  of  a  material  fact  at  issue,  and  a  specifi- 
cation that  there  was  a  fallnre  to  prove  that  fact  in  any  manner  by  the  party  whose 
duty  it  is  to  prove  it,  show  sufficiently  wherein  the  "evidence  is  iDsufDcient." 

2.  FoBFsmmB.— Forfeiture  of  a  mining  claim  for  non-representation  cannot  be  estab- 
lished except  upon  clear  and  conducing  proof  of  the  failure  to  do  the  work  or  have 
the  improvements  made  as  required  by  law. 

3.  Same— Burden  of  Proof.— The  burden  of  proof  is  upon  the  party  alleging  a  forfeiture 
of  a  mining  claim  for  non-representation. 

4.  REPRKSBXTATioir  WoBK.— Worlc  wlilch  Is  done  to  develop  a  mining  claim  and  for  Its 
benefit,  is  a  compliance  with  the  law  requiring  annual  representation  work,  although 
it  Is  done  without  the  limits  of  the  claim. 

5.  £yidencb.-~A  witness  who  has  testified  that  he  knew  the  mining  claim  in  dispute 
and  had  assisted  in  surveying  the  same,  is  competent  to  testify  as  to  whether  or  not  he 
knew  what  purported  to  be,  and  what  was  indicated  by  marlu  and  monuments  as  the 
discovery  shaft  of  the  claim,  and,  If  so,  what  was  the  mark  indicating  the  point  of 
discovery. 

Appeal  'from  District  Courts  Yellowstone  County.  Oeorge 
R.  Milbum^  Judge. 

AcnoN  by  Nathan  J.  Strasburger  and  others  against  Samuel 
A.  Beecher.  From  a  judgment  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial,  plaintiffs  ap- 
peal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Appeal  from  a  judgment  and  order  denying  plaintiffs'  motion 
for  a  new  trial.  The  motion  was  heard  upon  a  statement  of 
the  case,  to  which  were  attached  specifications  of  error.  The 
action  was  brought  to  determine  the  right  of  possession  of  a 
piece  of  mineral  laud,  530x1140  feet,  situated  in  the  New 
World  mining  district,  Park  county,  Montana.  The  case  has 
already  been  before  this  court.  [Hoffman  v..  Beecher y  12 
Mont.  489,  31  Pac.   9^.) 
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The  respondent  (defendant)  filed  his  application  for  a  patent 
upon  the  Silver  Queen  mining  claim.  Appellants  (plaintiffs) 
claimed  adversely,  and  contended  that  the  mineral  land  sought 
to  be  patented  by  the  defendant  was  altogether  within  the 
boundaries  of  their  mining  claim,  known  as  the  ^'Lake  Su- 
perior Claim."  The  defendant  denied  that  the  Silver  Queen, 
or  any  part  of  it,  was  within  the  boundaries  of  the  Lake  Su- 
perior claim;  and  in  his  answer  raised  the  issues  of  the  dis- 
covery  by  the  plaintiffs,  location  and  forfeiture  for  nonper- 
formance of  the  annual  labor  between  the  1st  of  January, 
1883,  and  the  1st  of  January,  1886.  The  principal  errors 
assigned  by  plaintiffs  and  appellants  are  alleged  erroneous  rul- 
ings upon  the  admission  of  testimony,  and  the  insufficiency  of 
the  evidence  to  justify  the  findings  of  the  court.  The  case 
was  tried  before  the  judge,  sitting  without  a  jury,  and  a  judg- 
ment entered  for  the  defendant. 

Luce  i&  Ltcc€j  for  Appellants. 

E.  C,  Day  and  J.  A.  Savage^  for  Respondent. 

• 

Hunt,  J. — We  will  first  consider  the  assignment  of  error 
that  the  evidence  is  insufficient  to  justify  the  findings  and  de- 
cision of  the  court.  The  respondent  argues  that  this  question 
is  not  before  this  court  for  review,  because  the  appellants^ 
specifications  consist  of  averments  and  conclusions  of  counsel 
as  to  what  the  evidence  shows,  and  that  such  conclusions  are 
mere  statements  opposed  to  the  findings  of  the  court,  and  that, 
therefore,  section  1173  of  the  Code  of  Civil  Procedure  has  not 
been  complied  with.  But  we  are  of  the  opinion  that  there  is 
a  sufficient  assignment  or  specification  of  the  particulars  in 
which  the  evidence  is  insufficient  to  justify  the  finding  and  de- 
cision of  the  court  to  the  effect  that  the  plaintiffs  did  not  per- 
form the  requisite  amount  of  labor  upon  the  Lake  Superior 
mining  claim  from  the  time  of  the  location  thereof,  in  the  year 
1882,  to  the  time  of  the  commencement  of  this  suit. 

The  plaint^iffs'  specification  in  this  respect  was  as  follows : 
"The  evidence  was  insufficient  to  prove,  and  the  defendant. 
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did  not  allege  nor  prove  in  any  manner,  thieit  less  than  $100 
worth  of  labor  had  been  performed  and  improvements  made 
during  each  and  every  year  upon  said  Lake  Superior  mining 
claim,  from  the  time  of  the  location  thereof,  in  the  year  1882, 
to  the  time  of  the  comnoencement  of  this  action  by  the  plaint- 
iffs, their  grantors  and  predecessors  in  interest,  or  any  of 
them ;  and  the  evidence  was  insufScient  to  prove,  and  the  de- 
fendant did  not  allege  nor  show,  any  failure  on  the  part  of  the 
plaintiffs,  or  any  of  them,  or  their  grantors  or  predecessors  in 
interest,  or  either  of  them,  to  comply  with  the  conditions 
that  one  hundred  dollars'  worth  of  labor  should  be  performed 
and  improvements  made  during  each  year  upon  said  Lake 
Superior  claim  ;  and  the  testimony  was  insufficient  to  prove, 
and  the  defendant  did  not  allege  nor  prove,  that  in  the  year 
1884  the  plaintiffs  or  their  grantors  or  predecessors  in  inter- 
est did  not  perform  one  hundred  dollars'  worth  of  labor,  and 
make  one  hundred  dollars'  worth  of  improvements,  on  said 
Lake  Superior  quartz  lode  mining  claim  ;  and  the  evidence 
was  insufficient  to  prove,  and  the  defendant  did  not  prove 
in  any  manner,  that  said  Lake  Superior  quartz  lode  min- 
ing claim,  or  any  part  thereof,  or  any  of  the  surface 
ground  thereof,  was  open  or  subject  to  relocation  or  to  any 
location  on  the  1st  day  of  January,  1885,  or  at  any  other  date 
or  time  since  June  23,  1882;  and  the  evidence  was  insufficient 
to  prove  that  said  Jaycox  and  Davis,  the  alleged  locators  of 
said  Silver  Queen  claim,  or  either  of  them,  did  ever  locate  or 
relocate  said  claim,  or  any  part  thereof,  in  any  manner. ' ' 

The  case  of  I^trst  National  Bank  v.  Roberts^  9  Mont.  323, 
23  Pac.  718,  disapproved  of  specifications  which  declared  that 
the  evidence  showed  certain  enumerated  facts  or  conclusions 
which  were  contrary  to  what  the  jury  found.  The  court  held 
that  a  specification  should  point  out  the  variance  between  the 
facts  found  by  the  jury  and  the  evidence,  and  that  there  should 
be  a  specification  that  a  iact  found  by  the  jury  is  not  sustained 
by  the  evidence,  with  the  particulars  in  which  the  evidence  is 
insufficient  to  justify  the  finding.  We  have  no  hesitation  in 
affirming  what  the  court  there  said.     Furthermore,  much  that 
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^as  laid  down  is  applicable  to  several  specifications,  other 
than  the  one  quoted,  in  the  case  at  bar;  for  in  them  it  is  de- 
clared that  the  evidence  proved  that  on,  etc. ,  which  declara- 
tion is  followed  by  a  resume  of  the  conclusions  of  counsel  as 
to  what  was  proved  on  the  trial  of  the  case.  All  such  specifi- 
cations are  to  be  condemned,  because,  as  was  held  in  First  Na- 
tional Bank  v.  HobertSy  supray  this  simply  puts  the  appellate 
court  upon  an  inquiry,  as  between  the  conclusions  of  the  judge 
and  the  opinion  of  appellant,  as  to  what  the  evidence  shows. 
But,  in  the  specification  quoted  above,  the  appellants  do  desig- 
nate a  particular  material  fact  in  relation  to  labor  performed 
upon  the  Lake  Superior  mining  claim,  and  do  aver  that  the 
finding  of  the  court  that  a  requisite  amount  of  labor  had  not 
been  performed  upon  the  said  mining  claim  was  not  justified 
by  the  evidence  in  the  case,  because  the  defendant  did  not 
show  any  failure  on  the  part  of  the  plaintiffs  to  comply  with 
the  conditions  required  to  be  performed.  If  there  is  a  desicr- 
nation  of  a  material  fact  at  issue,  and  a  specification  that  there 
was  a  failure  to  prove  that  designated  fact  in  any  manner  by 
the  party  whose  duty  it  is  to  prove  it,  we  believe  it  is  suffi- 
cient to  enable  the  court  to  examine  whether  the  finding  com- 
plained of  is  sustained  by  the  evidence. 

Believing,  therefore,  that  the  particular  specification  was 
sufficient,  we  shall  consider  the  evidence  bearing  upon  that 
point  in  the  case. 

The  great  weight  of  the  evidence  is  that  one  Edward  Hayes 
made  a  valid  discovery  and  location  of  the  Lake  Superior 
claim  on  June  23,  1882,  and  filed  notice  of  location  in  the 
office  of  the  County  Recorder  of  Gallatin  county  on  August 
31,  1882.  Experienced  miners  testified  that  Hayes  discovered 
mineral,  galena  and  pyrites  of  copper,  where  he  put  his  dis- 
covery stake,  on  the  westerly  part  of  the  Lake  Superior,  near 
the  center;  that,  in  their  opinion,  the  mineral  rock  was  in 
place;  that  Hayes  was  working  on  the  claim  in  June,  1882,  in 
a  cut  10  or  12  feet  long,  and  extracted  some  two  or  three  hun- 
dred pounds  of  ore  about  that  time,  which  was  from  rock  in 
in  place.     It  also  appears  that  Hayes  sufficiently  and  properly 
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marked  and  located  his  claim,  and  that  the  notice  of  location 
was  good  and  valid.  By  conveyances  and  decrees  of  coart, 
dated  in  1882,  1883,  and  1886,  the  plaintiffs  proved  record 
title  in  themselves.  We  shall  therefore  pass  at  once  to  the 
question  of  the  alleged  forfeiture  for  non-representation  in  the 
years  1883  and  1884. 

Tiie  plaintiffs  introduced  an  original  affidavit  of  Elias  Sper- 
ling one  of  the  plaintiffs  herein,  sworn  to  on  September  22, 
1884,  and  filed  on  September  27,  1884,  with  the  recorder  of 
the  New  World  mining  district,  to  the  effect  that  at  least  JlOO 
wortn  of  work  had  been  performed  on  the  Lake  Superior  lode 
claim  between  August  1  and  September  1,  1884,  and  that  said 
ex|)enditure  was  made  by  Elias  Sperling  and  others  in  interest. 
Plaintiffs  also  read  in  evidence  another  affidavit  of  Elias  Sper- 
ling, sworn  to  on  September  22,  1884,  to  the  effect  that  $100 
worth  of  work  had  been  performed  on  the  Lake  Superior  and 
a  like  amount  on  other  claims  in  1884.  These  affidavits  were 
admitted  without  objection.  Plaintiffs  also  read  a  deposition 
of  Elias  Sperling,  one  of  the  plaintiffs  in  this  suit.  Sperling 
testified  that  he  had  known  the  Lake  Superior  claim  since 
1882,  and  that  at  that  time  he  saw  improvements  made  on  the 
ground  by  an  open,  deep  cut,  about  20  feet  long,  near  the 
south  end  of  the  claim,  and  that  he  did  the  representation 
work  on  the  claim  in  the  years  1883,  1884  and  1885;  that  in 
1883  he  did  f  125  worth  of  work  on  it  on  the  north  end  of  the 
claim,  in  tunneling;  that  in  1884  he  tunneled  near  the  south 
end  of  the  claim  to  the  value  of  $225,  and  in  1885  also  tun- 
Deled  near  the  south  end. 

Plaintiffs  also  offered  in  evidence  the  deposition  of  one  Z. 
H.  Daniels,  who  testified  that  he  was  very  familiar  with  the 
Lake  Superior  mining  claim,  and  had  been  since  1883,  and 
that  in  September,  1884,  he  had  found  digging  done  on  dif- 
ferent places  in  that  claim  that  was  not  done  in  1883,  when  he 
saw  the  claim. 

James  Sweeney,  a  witness  for  plaintiffs,  testified  that  he  did 
the  assessment  work  on  the  Lake  Superior  claim  in  1885  for 
Elias  Sperling;  that  such  work  was  done  in  an  open  cut,  and 
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in  an  old  tunnel,  which  had  been  driven  a  foot  or  two  the  year 
before;  that  he  also  did  the  work  later  in  the  year  1885  upon 
that  claim.  The  evidence  also  proves  that  the  Lake  Superior 
was  fully  represented  after  1885,  and  up  to  the  time  of  the 
trial  of  this  suit.  Charles  Tappan,  a  civil  and  mining  engi- 
neer and  deputy  mineral  surveyor  of  Montana,  testified  that 
he  was  on  the  Lake  Superior  claim  in  July  or  August,  1884, 
with  Elias  Sperling;  that  he  was  familiar  with  the  conflict  be- 
tween the  Lake  Superior  and  the  Silver  Queen  lodes;  and  that, 
in  making  a  survey  of  the  Lake  Superior  claim,  he  re':eived 
information  about  where  the  claim  was,  from  Mr.  Sperling, 
when  he  (Tappan)  was  on  the  ground,  some  time  in  1884;  and 
that  in  the  summer  of  1884  he  saw  Elias  Sperling  on  the  Lake 
Superior  claim,  although  he  did  not  know  whether  Sperling 
had  any  business  there,  or  was  there  to  see  <  ^those  men  he  had 
representing  him." 

Tappan  also  testified  that  he  found  several  cuts  and  tunnels 
on  the  claim, — some  old  work,  others  more  recently  made. 
He  found  one  cut  (No.  1),  14  feet  long,  caved  in,  and  about 
one-half  of  it  outside  the  north  line  of  the  Lake  Superior. 
He  put  the  value  of  the  work  done  at  $720,  including  22  feet 
of  a  tunnel  which  adverse  claimants  built. 

On  behalf  of  defendants,  a  witness  named  Mather  swore 
that,  a  few  days  after  his  first  location,  Hayes,  the  original 
locator  of  the  Lake  Superior  claim,  moved  his  location  notice 
north  from  where  it  was  at  first,  and  put  it  on  another  stake, 
about  five  or  six  hundred  feet  north  of  the  first  discovery, 
giving  as  a  reason  for  doing  so  that  he  thought  it  was  better 
ground  in  the  latter  place,  and  that  the  point  where  this  sec- 
ond notice  was  put  is  about  eighty  or  ninety  feet  north  of  the 
north  line  of  the  Lake  Superior. 

A  witness  for  defendants,  named  Rock,  testified  that  be  was 
on  the  ground  in  controversy  in  1884,  and  that  he  did  not  see 
any  mining  improvements  done  there  that  year;  that  a  man 
named  Langsdon  did  some  work  for  the  Maggie  B.  people, 
and  that  the  Maggie  B.  joined  the  Homestake  lode  on  the 
north,  just  where  the  Silver  Queen  is. 
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It  is  well  to  note  at  this  point  that  the  notice  of  location  of 
the  Silver  Queen  lode  claim  sets  forth  that  it  is  a  relocation  of 
the  Maggie  B. ;  but  it  is  very  plain  that  the  Silver  Queen  was 
nothing  but  an  attempted  relocation  of  the  Lake  Superior 
mining  claim,  and  that  the  case  was  tried  upon  the  theory 
that  it  was  such  a  relocation,  and  that  the  Lake  Superior  had 
been  forfeited  by  reason  of  nonrepresentation.  The  plat  ac- 
companying the  opinion  of  the  court  in  Hoffman  v.  Beeche7\ 
mipra^  demonstrates  the  truth  of  this  statement. 

Aaron  H.  Davis,  another  witness  for  defendant,  testified 
that  he  knew  the  ground  in  controversy  in  1884;  that  he  then 
saw  very  little  improvement  on  it  in  October  of  that  year; 
that  there  were  some  slight  cuts  on  the  ground,  but  he  saw 
nobody  at  work  on  any  of  these  cuts  in  1884.  On  cross-ex- 
amination the  witness  admitted  that  there  was  quite  a  cut  on 
the  ground  in  one  tunnel,  and  that  a  couple  of  small  sets  of 
timber  had  been  put  in.  He  further  said  that  he  did  not  see 
Elias  Sperling  on  the  Lake  Superior  claim  in  1884,  and  that 
he  was  on  the  ground  twice  that  fall,  but  did  not  go  near  it 
again  until  he  went  to  relocate  it  (witness  being  one  of  the 
locators  of  the  Silver  Queen). 

Peter  H.  Branser,  another  witness  for  defendant,  testified 
that  he  knew  the  Lake  Superior  claim,  and  saw  Hayes,  the 
original  locator  of  the  claim,  about  the  time  he  located  it,  in 
1882;  that  in  July,  August,  and  September,  1884,  he  was  on 
the  Lake  Superior  ground  frequently,  but  did  not  see  any- 
body at  work  there  during  those  months;  that  in  1883  he 
knew  that  a  tunnel  on  the  east  end  of  the  claim  marked 
"Tunnel  No.  5,"  was  made  by  Jack  Burke;  that  this  work 
done  by  Burke  was  at  the  south  end  of  the  claim,  but  that  in 
1884,  although  he  was  camped  only  a  short  distance  from  the 
plaim,  he  saw  no  one  at  work  there;  that  he  knew  Elias  Si^er- 
ling,  but  did  not  see  him  in  1884;  and  that  if  Sperling  had 
been  at  work  on  that  ground  for  any  considerable  length  of 
time  daring  August  and  September,  1884,  witness  believed 
he  would  have  seen  him. 

The  testimony  of  this  witness  would  be  entitled  to  great 
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weight  were  it  not  for  the  fact  that  his  credibility  was  much 
shaken  on  cross-examination.  It  appeared  thereon  that  in  the 
testimoixy  of  this  witness  as  given  on  the  trial  of  this  case,  and 
certain  testimony  given  by  him  in  a  deposition  taken  in  Cooke 
City  in  the  August  preceding  said  trial,  the  witness  made  dif- 
ferent answers  to  the  question  of  whether  or  not  there  was 
actually  a  discovery  made  by  the  locator  of  the  Lake  Superior, 
and  whether  or  not  there  was  any  mineral-bearing  rock  in 
place  at  the  point  of   discovery  of  the  Lake  Superior  claim. 

In  the  deposition  referred  to,  the  witness  testified  that  there 
was  mineral-bearing  rock  at  the  last  point  of  discovery  by 
JHayes  in  1882;  while  on  this  trial  witness  stated  that  he  did 
not  see  any  ore  that  he  would  call  <  'ore  in  place, ' '  and  that  he 
must  have  been  mistaken  when  he  testified  by  deposition  some 
time  before.  As  this  question  of  discovery  was  a  material 
issue  in  the  case,  the  conflicting  answers  of  the  witness  weak- 
ened his  whole  testimony. 

Hamilton  Kearns,  another  witness  for  the  defendant,  testi- 
fied that  he  knew  the  ground  in  controversy  in  1882,  and  has 
known  it  since;  that  there  was  a  tunnel  and  a  cut  with  three 
sets  of  timbers  in  it,  which  had  been  made  by  Burke,  who 
worked  for  appellants  (plaintiffs)  in  1883  on  the  Forget-Me- 
Not  ground,  which  adjoined  the  Lake  Superior  on  the  south, 
and  not  on  the  Lake  Superior  ground;  that  in  1883  he  joked 
Elias  Sperling  about  doing  work  off  of  the  Lake  Superior 
ground,  and  that  in  1884  he  did  not  see  Elias  Sperling  at 
work  on  the  ground;  that  there  never  was  any  work  done  on 
this  tunnel  since  the  sets  of  timbers  -were  put  in;  and  that,  if 
there  had  been  any  tunnel  run  on  the  ground  of  the  Lake  Su- 
perior claim  ip  1884,  he  would  have  been  likely  to  have  seen 
it.  On  cross-examination  this  witness  admitted  that  he  had 
testified  in  a  deposition  at  Cooke  City,  some  time  before  the 
trial  of  this  case,  to  the  effect  that  he  did  not  know  of  his  own 
personal  knowledge  of  any  representation  on  the  Lake  Su- 
perior claim  during  1884,  and  that  he  had  further  testified 
that  in  1883  Sperling  had  sent  some  men  to  represent  the 
Lake  Superior,  but  that  they  had  gone  on  the  Forget- Me. Not 
ground,  and  run  an  open  cut. 
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We  cannot  think  that  the  defendant  made  oat  his  plea  of 
forfeiture  on  this  evidence. 

^'A  forfeiture  of  a  mining  claim  cannot  be  established  ex- 
cept upon  clear  and  convincing  proof  of  the  failure  of  the 
locators  or  owners   of  the  claim  to  have  work  done  or  im- 
provements made  to  the  amount  required  by  law."    (^Book  v. 
MiniTig  Co.y  58  Fed.  106.) 

The  positive  testimony  of  Sperling  that  he  was  on  the  claim 
and  did  the  work  in  1884  is  not  overcome  by  the  mere  state- 
ments of  the  witnesses,  who  were  on  adjoining  premises  at 
divers  times,  that  they  did  not  see  him  on  the  Lake  Superior 
claim  in  1884,  and  did  not  believe  he  was  there.  Tappan, 
the  mineral  surveyor,  saw  him  there  in  1884;  and  Daniels,  an 
experienced  miner,  says  that  in  September,  1884,  he  saw 
digging  within  the  limits  of  the  claim,  that  had  not  been  done 
when  he  was  there  in  1883. 

That  the  representation  work  was  done  for  1883  appears 
not  only  by  plaintiffs'  witnesses,  but  by  the  statement  of  one 
of  defendant's  witnesses  (Kearns),  who  admitted  that  Sper- 
ling had  sent  men  to  represent  the  Lake  Superior  in  1883, 
bat  that  they  had,  through  mistake,  done  work  on  the  For- 
get-Me- Not  claim.  The  deputy  surveyor,  however,  straight- 
ens this  point  out  by  testifying  that  the  easterly  line  of  the 
Lake  Superior  went  directly  over  the  edge  of  tunnel  No.  5, 
the  cut  for  the  entrance  to  the  tunnel  being  off  the  claim,  and 
within  the  Forget-Me-Not  limits.  Conceding  tbe  fact  to  be 
that  the  work  was  partly  off  the  claim*  still,  if  it  was  done  to 
develop  the  Lake  Superior  claim,  and  for  the  benefit  of  the 
Lake  Superior  location,  as  it  clearly  was,  it  may  be  properly 
considered  as  annual  assessment  work  on  the  Lake  Superior 
claim.  {Hall  v.  Kearny  (Colo.  Sup.)  33  Pac.  373;  Smelting 
Co.  V.  Kemp,  104  U.  S.  636;  Jackson  v.  Roby,  109  U.  S. 
440,  3  Sup.  Ct.  301;  BookY.  Mining  Co.,  58  Fed.  106.) 

The  bui'den  of  showing  nonrepresentation  is  upon  the  party 
alleging  it.  Coleman  v.  Curtis,  12  Montana  301,  30  Pac. 
266.  The  defendant  therefore  assumed  to  prove  that  plaint- 
iffs or  their  predecessors  did  not  do  the  requisite  amount  of 
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work  for  1883  and  1884.  But  we  cannot  sustain  the  finding 
of  the  court  in  this  particular,  and  must  remand  the  case  for 
a  new  trial.  The  defendant  has  failed  to  sustain  his  aver- 
ments of  forfeiture  by  that  clear  and  convincing  proof  essen- 
tial in  all  cases  where  forfeiture  is  relied  on. 

Appellants  have  raised  several  other  questions,  pertaining, 
principally,  to  the  admissibility  of  certain  testimony.     A  wit- 
ness was  asked  by  the  defendant  if  he  knew  what  purported 
to  be,  and  what  was  indicated   by  marks  and  monuments  as, 
the  discovery  of  the  Lake  Superior  quartz  lode  mining  claim, 
and,   if  so,  what  was  the  mark  indicating  the  point  of  discov- 
ery of   such  claim.     The  witness  to  whom  this  question  was 
put  was  a  miner,  and  had  known  the  ground  in  controversy 
since  1887,  and  said  that  he  assisted  in  surveying  the  bound- 
aries of  the  Lake  Superior  in  that  year.     The  object  of  this 
question  was  to  prove  that  the  discovery  of  the  Lake  Superior 
was  north  of  the  north   side  line  of   the   claim.     The  court 
overruled  the  objection,  and  the   witness  answered  by  say- 
ing that  he  did  observe  a  post  at  the  discovery  cut,  and  that 
it  was  a  few   feet  north  of  the  north  side  line  of  the  Lake 
Superior,    as  surveyed   by  the  surveyor.     The  argument  of 
the  appellants  is  that  the  ruling  was  erroneous,  because  the  wit- 
ness had  no  knowledge  of  the  condition  of  the  claim  prior  to 
August,  1887,  and  that  any  answer  that  he  might  make  would 
be  necessarily  hearsay.      But  we  think  the  ruling  of  the  court 
was  correct.     We  see  no   objection  to  permitting  a  miner  to 
testify  what  purported  to  be  the  discovery  hole  or  cut  of  a 
mining  claim,  if  he  can  intelligently  answer  such  a  question, 
by  reason  of  his  familiarity  with  the  marks  and  monuments 
which  indicate  the  discovery  on  the  claim. 

We  do  not  think  it  necessary  to  pass  upon  other  objections 
made  by  the  appellants.  The  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  Remanded, 
Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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A.  T.  KELLISON,  Respondent,  v.  SCHOOL   DISTRICT 

NO.  1,  Appellant. 

[Submitted  September  22, 1897.    Decided  September  27, 1897.] 

Teachers — Dismissal^    Waiver. 

1.  A  Board  of  School  Trustees  cannot  dismiss  a  school  teacher  without  affording  him  an 
opportunity  to  be  heard;  but  any  error  in  such  conduct  is  cured,  when,  at  his  request, 
a  speelal  meeting  of  the  board  is  subsequently  held,  at  which  he  appeared  and  a  re- 
examination of  the  charges  was  had. 

2.  Where  a  School  Board,  after  examination  of  charges  preferred  against  a  teacher, 
have  dismissed  him,  .they  may  subsequently  reconsider  the  matter. 

3.  A  school  teacher,  who  has  been  employed  by  a  Board  of  School  Trustees  for  a  definite 
period,  and  who  has  been  dismissed  for  Improper  conduct,  which  sentence  of  dis- 
missal is  subsequently  reyersed.  is  entitled  to  recover  the  amount  due  him  under  his 
contract  from  the  date  of  the  reversal  until  the  date  fixed  for  the  termination  of  his 
contract,  but  not  for  the  time  between  the  date  of  his  dismissal  and  the  date  of  the 
reconsideration  thereof. 

Appeal  from  Dist/rict  Courts  Cascade  County,  C.  H.  Ben- 
toThy  Jvdge, 

Action  by  A.  T.  Kellison  against  School  District  No.  1, 
Cascade  county.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Modified. 

Ransom  Cooper^  for  Appellant. 

Stanton  tfe  Stanton^  for  Respondent. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

m 

Hunt,  J. — The  plaintiff  and  respondent,  Kellison,  brought 
this  action  against  the  defendant  and  appellant  to  recover 
$488. 75  damages  alleged  to  have  been  sustained  by  reason  of 
the  wrongful  acts  of  the  board  of  school  trustees  of  School 
District  No.  1,  Cascade  county,  in  wrongfully  suspending  the 
plaintiff,  in  discontinuing  his  services  as  school  teacher,  and 
refusing  to  permit  him  to  serve  as  such  teacher  in  the  afore- 
said district  according  to  an  alleged  contract  whereby  he  was 
to  teach  for  nine  school  months. 
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The  answer  of  the  school  board  denied  that  the  plaintiff  was 
under  any  contract,  as  alleged  in  his  complaint,  or  that  the 
plaintiff  was  wrongfully  supended,  and  alleged  that  the  plaint- 
iff was  guilty  of  grossly  immoral  conduct  towards  a  female 
pupil  of  the  school,  and  that  such  immoral  conduct  was  a  suffi- 
cient cause  for  the  dismissal  of  plaintiff,  and  that  he  was  so 
dismissed  by  the  school  board,  and  was  paid  for  all  his  serv- 
ices rendered  by  him  to  the  defendant. 

It  appears  that  the  plaintiff  was  duly  employed  by  the  de- 
fendant on  May  30,  1894,  at  a  stated  salary  of  $85  per  month, 
to  teach  for  the  school  year  beginning  September  3,  1894, 
and  that  the  school  year  extended  over  a  period  of  nine 
months.  Plaintiff  commenced  his  employment,  but  on  De- 
cember 1,  1894,  at  a  regular  meeting  of  the  board  of  school 
trustees,  a  Mr.  Andrews  appeared,  and  orally  preferred 
charges  against  the  plaintiff  for  misconduct  towards  his 
daughter.  It  was  moved  that  the  board  dismiss  the  plaintiff 
as  teacher,  and  this  motion  was  carried.  This  dismissal  was 
made  without  notice  to  plaintiff,  and  upon  the  mere  verbal 
statement  of  the  complaining  parent. 

Upon  December  4th,  at  a  meeting  of  the  school  board,  the 
plaintiff,  Kellison,  appeared  by  counsel,  and  asked  that  he  be 
given  a  hearing  on  the  charges  against  him.  A  special  meet- 
ing was  ordered  held  to  investigate  the  matter,  and  the  clerk 
was  directed  to  notify  the  plaintiff  and  the  complaining  parent 
to  be  present  at  the  hearing. 

Upon  December  8th  a  special  meeting  of  the  board  was 
held.  The  board  then  examined  the  witnesses  for  and  against 
Kellison,  and,  after  the  testimony  had  been  looked  over,  final 
action  on  the  matter  was  deferred  until  December  15th. 

Upon  December  15th,  at  a  regular  meeting  of  the  board, 
the  matter  was  again  taken  up,  and  further  affidavits  and  state- 
ments were  laid  before  the  board.  Counsel  for  the  teacher 
and  the  board  were  present,  and  argued  the  matter,  and 
thereupon  the  board  balloted  upon  the  guilt  or  innocence  of 
plaintiff,  Kellison.  Of  six  votes  cast  by  the  trustees  four 
ballots  found  him  guilty  and  two  not  guilty. 
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Upon  February  16th,  at  a  regular  meeting  of  the  board, 
counsel  for  the  dismissed  teacher  again  appeared  in  behalf  of 
his  client,  and  asked  the  board  to  reconsider  the  action  taken 
against  Kellison,  and  accompanied  this  request  with  a  petition 
Signed  by  29  patrons  of  the  school,  and  by  further  petitions 
from  scholars  attending  the  school.  The  matter  was  dis- 
cabsed,  and  it  was  moved  and  carried  that  the  resolution 
passed  December  15,  1895,  declaring  the  guilt  of  Kellison  as 
to  the  charges  under  investigation,  <<be  expunged  from  the 
record,  and  the  decision  reversed. ' '  Thereupon  it  was  moved 
and  carried  ''that  as  to  the  alleged  charges  brought  by  Mr. 
Andrews  against  Mr.  A.  T.  Kellison  December  1,  1894,  for 
inciecent  proposals  against  Andrews'  daughter,  and  tried  by 
the  board  of  school  trustees  of  School  District  No.  1  on  De- 
cember 15,  1894,  the  trustees  of  School  District  No.  1,  on 
February  16,  1895,  reconsider  the  decision  of  December 
15,  1894,  and  find  A.  T.  Kellison  innocent  of  said  charges, 
and  that  the  petitions  presented  by  the  patrons  and  scholars 
of  the  Boston  and  Great  Falls  addition  be  received  and  placed 
on  file  with  the  board  of  trustees  of  School  District  No.  1, 
Cascade  county." 

Section  1885,  Fifth  Division,  Compiled  Laws  1887,  gave 
the  board  of  trustees  power,  and  made  it  their  duty,  ''to  em- 
ploy and  for  sufficient  cause  dismiss  teachers,  mechanics  and 
laborers,  and  to  fix,  alter,  allow  and  order  paid  their  salaries 
and  compensation."  It  was,  therefore,  clearly  the  duty  of 
the  board  to  investigate  the  charges  of  immoral  conduct  made 
by  the  witness  Andrews.  They  ought,  of  course,  in  common 
justice,  to  have  given  the  teacher  an  opportunity  to  meet  the 
charges  before  they  dismissed  him  under  them.  But  their 
conduct  in  dismissing  him  at  once  without  first  giving  him  a 
hearing  is  not  very  material  in  this  case,  inasmuch  as  the 
teacher  soon  afterwards  appeared,  and  asked  that  he  might  be 
beard  in  answer  to  the  charge,  which  request  was  granted, 
and  subsequently  he  did  appear  and  offer  evidence  in  his  own 
behalf.  We  think,  therefore,  that  he  waived  the  irregulari- 
ties in  the  action  of  the  board  prior  to  the  time  when  the  in- 
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vestigation  was  had.  The  investigation  itself,  as  conducted 
at  the  meetings  of  December  8th  and  15th,  seems  to  have  been 
fair.  Eight  witnesses  were  examined,  including  the  child 
against  whom  the  teacher  was  said  to  have  committed  a  wrong, 
her  father,  the  plaintiff,  the  plaintiff  's  wife  and  others.  The 
testimony  was  considered,  and  final  action  deferred.       ^ 

At  a  later  meeting — December  15th — the  board  heard 
counsel,  and  considered  additional  evidence,  and  thereupon  a 
majority  voted  that  the  teacher  was  guilty  of  the  charges 
made.  This  was  a  finding  of  the  board  that  the  teacher  was 
guilty,  and  was  a  sufficient  cause  for  his  immediate  dismissal; 
and  we  regard  the  action  of  the  board  at  that  time  as  a  dis- 
missal. It  is  argued  by  the  respondent  that  the  board  onl^*^ 
meant  to  suspend,  and  not  dismiss,  him,  but  we  do  not  think 
so.  There  is  no  suggestion  of  suspension  in  the  minutes  of 
the  board  at  the  meetmgs  when  the  charges  were  being  in- 
quired into,  and  we  say  without  hesitation  that  if,  upon  a  fair 
and  impartial  investigation  into  the  conduct  of  a  school 
teacher,  he  is  found  guilty  of  grossly  immoral  conduct  to- 
wards a  pupil  of  his  school,  it  is  the  duty  of  the  school  board 
to  dismiss  him,  and  not  to  suspend  him.  A  school  teacher's 
contract  necessarily  implies  that  he  will  perform  his  duties  in 
a  moral  way.  When  he  ceases  to  so  perform  them,  he  vio- 
lates the  agreement,  and  the  board  ot  trustees  should  act. 

When  the  board  found  Kellison  guilty,  his  contract  with 
the  school  district  was  at  once  terminated,  and  he  ceased  to 
be  an  employe.  The  board  of  trustees,  then,  in  the  exercise 
of  their  discretion  and  authority,  had  a  right  to  employ  an- 
other teacher,  and  we  infer  from  the  record  they  did  so. 

On  February  16,  1895,  however,  Kellison  asked  the  board 
to  reconsider  its  former  action  taken  against  him.  Kellison 
had  a  right  to  make  this  request,  for,  if  an  injustice  had  been 
done  him  by  the  finding  of  the  board,  what  objection  could 
there  be  to  his  appearance  before  the  trustees  to  request  a  re- 
consideration of  their  action,  to  the  end  that  he  might  prove 
himself  guiltless,  and  demonstrate  that  he  was  the  victim  of 
grave  injustice? 
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We  believe  that  the  board  had  a  right  to  consider  any  addi- 
tional evidence  that  he  could  bring  before  them  which  might 
so  to  establish  his  innocence  and  rehabilitate  himself  in  th^ir 
confidence  and  favor.  They  heard  him,  believed  him  inno- 
cent, evidently,  and  then  attempted  to  reverse  their  former 
dc;;ibion  by  which  he  had  been  found  guilty,  by  declaring  him 
innocent,  and  ordering  the  resolution  declaring  him  guilty  to 
be  expunged  from  the  record. 

We  construe  this  action  of  the  board  on  February  16th  as 
an  acknowledgment  by  them  of  the  fact  that  there  had  been  no 
real  existing  cause  for  the  removal  of  Kellison  as  a  teacher, 
and  by  the  acknowledgment  of  the  fact  that  there  was  no  such 
cause  for  his  removal  Kellison  was  put  in  a  position  where  he 
could  enforce  his  contract  with  the  school  board  from  the  date 
of  such  action  by  the  board,  or  February  16,  1895,  until  the 
close  of  the  school  year  for  which  he  had  been  originally  em- 
ployed. But  we  do  not  think  that  he  could  recover  for  any 
services  rendered  between  the  time  that  he  was  adjudged 
guilty,  which  was  December  15th,  and  the  time  when  the  board 
made  the  last  investigation,  and  concluded  that  its  first  de- 
cision was  erroneous,  because  there  is  no  proof  that  the  orig- 
inal action  of  the  board  in  finding  him  guilty  on  December 
15th,  was  malicious  or  wanton,  or  that  it  was  not  justified  by 
the  evidence  before  the  board  at  that  time.  The  board,  there- 
fore, upon  the  evidence  then  adduced,  were  justified  in  their 
dismissal  of  December  15th,  but  there  was  nothing  to  prevent 
the  subsequent  reversal  of  their  finding  of  December  15th, 
if  such  reversal  was  justified  by  the  facts  before  the  board  at 
8uch  later  -meeting.  We  must  presume  that  the  board  acted 
in  good  faith  at  all  of  its  meetings. 

Our  conclusion,  therefore,  is  that  the  action  of  the  board  in 
dismissing  the  plaintiff  on  December  15th  was  justified  by  the 
evidence,  and  that  their  later  action  was  equally  proper  in  re- 
considering the  case,  and  that  they  were  justified  in  finding  him 
not  guilty  upon  further  showing,  but  that  between  the  date 
of  dismissal  and  the  time  of  reconsideration  Kellison  stood  as  a 
teacher  dismissed  for  sufiScient  cause.     The  judgment  of  the 
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• 

district  court  must  therefore,  be  modified  by  reducing  the 
amount  of  plaintiff's  recovery  to  a  sum  to  be  estimated  accord- 
ins:  to  the  views  herein  expressed.  As  so  modified,  the  judg- 
ment will  be   affirmed. 

Remanded. 

PEBfBERTON,  C.    J.,  COUCUrS. 


J.  L.  NYHART,  et  al.,    Respondents,  v.  J.  PENNING- 

.83    398;  TON,    ET   AL.,    APPELLANTS. 

[Submitted  Sept.  28, 1807.    Decided  Oct.  4, 1897.] 

Co7i  tracts — Instructions — Evidence — Agency — Newly  Discov- 
ered Evidence — Discretion. 

1.  CoNTRAOT— A  contract  to  pay  a  reasonable  commission  for  serrlces  In  procuring  a 
purchaser  of  property,  is  an  express  contract  to  pay,  altliough  the  amount  to  be  paid 
i.iTolTes  a  question  of  qwinltam  meruit, 

2.  Instructions— Plaintiffs  alleged  that  defendants  had  engaged  their  services  in  sell* 
lug  certain  mines  and  in  securing  a  purchaser  thereof,  and  had  agreed  to  pay  them,  if 
successful,  the  usual  and  reasonable  commission  for  such  seryices;  defendants  de- 
nied the  employment  or  any  agreement  to  pay  any  commission.  Heidi,  that  as  no 
objection  was  taken  to  the  evidence  on  the  ground  that  an  Implied  contract  and  not 
an  express  one  was  proved,  there  was  no  error  in  charging  on  a  theory  of  an  implied 
contract. 

s.  New  TKiAL—J^idence— Where  the  evidence  is  sufficient  to  Justify  the  verdict,  an 
order  denying  a  new  trial  will  not  be  reversed. 

4.  AORNC  Y— A  witness  may  testify  to  the  fact  that  he  was  the  agent  of  one  of  the  parties 
to  the  suit,  in  the  matters  in  controversy. 

5.  Newly  Discover kd  Evidence— Dtecretion- Where  a  motion  for  a  new  trial  is 
made  upon  the  ground  of  newly  discovered  evidence,  and  the  matters  set  forth  in  the 
affidavits  filed  on  behalf  of  the  moving  party  are  contradicted  by  the  ooonter  affi- 
davits, the  order  denying  the  motion  involves  a  Judicial  discretion  and^  will  not  or- 
dinarily be  disturbed. 

Appeal  Jroin  District  Courts  Madison  county,  Theodore 
Brandy^  Judge. 

Action  by  J.  L.  Nyhart  and  another  against  J.  Penning- 
ton and  another.  From  a  judgment  for  plaintiffs  and  from  an 
order  denying  their  motion  for  new  trial,  defendants  appeal. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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Plaintiffs  and  respondents  brought  this  action  against  the 
defendants  and  appellants  to  recover  the  sum  of  $2,000 
alleged  to  be  a  reasonable  commission  for  effecting  a  sale  of 
certain  mines  in  Madison  county,  Montana,  belonging  to  the 
defendants. 

In  their  complaint,  plaintiffs  aver  that  defendants  engaged 
their  services  in  selling  the  group  of  mines  referred  to.  and 
in  securing  a  purchaser  therefor,  and  agreed  with  plaintiffs 
that,  if  they  (plaintiffs)  would  find  or  procure  a  purchaser 
for  said  mines  at  a  figure  satisfactory  to  the  defendants,  de- 
fendants would  pay  plaintiffs  for  such  services  the  usual  and 
reasonable  commission  for  making  such  a  sale;  that,  in  pur- 
suance of  such  agreement,  plaintiffs  did  procure  a  purchaser, 
who  bought  the  mines  for  $20,000;  and  that  10  per  centum  of 
the  sum  of  $20,000,  or  $2,000,  is  a  reasonable  commibsion 
for  the  services  rendered  in  procuring  the  purchaser. 

The  defendants  deny  any  employment  of  the  plaintiffs  as 
alleged,  and  any  agreement  to  pay  plaintiffs  any  commission 
as  alleged,  or  at  all,  and  deny  that  plaintiffs  were  the  procuring 
cause  of  the  sale  of  the  mines. 

The  case  was  tried  before  a  jury,  and  a  verdict  rendered  in 
favor  of  plaintiffs  for  $2,000.  Defendants  moved  for  a  new 
trial,  which  motion  was  overruled.  They  appeal  from  the  or- 
der overruling  their  motion  for  a  new  trial,  and  from  the 
judgment. 

W,  A,  Clark^  for  Appellants. 

Smith  d;  Word  and  W.  S.  Barbour^  for  Respondents. 

Hunt,  J. — It  is  contended  by  the  appellants  that  the  ver- 
dict is  against  the  evidence;  but  we  do  not  think  so.  The 
plaintiffs  testified  substantially  that  Mr.  Pennington,  one  of 
the  defendants,  about  the  middle  of  June,  1893,  told  one  of 
the  plaintiffs  that  if  he  could  find  a  man  who  would  take  a 
bond  on  the  mines,  and  sell  them,  he  would  pay  the  plaintiff 
well  for  it;  that  the  plaintiff,  J.  L.  Nyhart,  undertook  to  find 
a  purchaser,   and   in  July,  after  the  agreement  with  the  de- 
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fendant,  plaintiff  sent  his  father  to  see  Mr.  Freed,  of  Dillon, 
Montana,  in  relation  to  buying  the  mines;  that  subsequently 
Mr.  Freed  went  up  to  the  property,  and  was  introduced  to  the 
defendants  by  the  father  of  the  plaintiffs.  Thereafter  the  sale 
was  finally  consummated  between  Freed  and  these  defendants. 
Plaintiffs,  some  six  weeks  afterwards,  asked  the  defendant 
Pennington  if  he  was  not  going  to  give  them  any  compensa- 
tion for  working  up  the  sale,  and  getting  Freed  to  take  a  bond 
on  the  mines;  but  defendant  Pennington  said  that  he  did  not 
at  the  time  think  that  Freed  had  bought  the  property.  The 
sale  was  made  in  the  October  following  these  conversations. 
The  evidence  further  tended  to  show  that  the  father  of  plaint- 
iffs was  active  in  the  matter,  but  that  his  interest  was  alto- 
gether to  advance  the  wishes  of  his  sons,  and  at  the  sons^  re- 
quest. Morris  M.  Freed,  the  purchaser  of  the  property, 
stated  that  one  of  the  plaintiffs  and  his  father  first  approached 
him  in  relation  to  buying  the  mines;  that  he  never  had  been 
to  the  mines  before;  that  the  father  of  plaintiffs  took  him  to 
the  property  for  the  first  time;  that  he  never  had  seen  either 
of  the  defendants  before  that  time;  that  he  soon  thereafter 
agreed  upon  figures  with  the  defendant  Pennington,  and  took 
a  bond  for  a  deed  to  the  property  at  an  agreed  price  of  $20,- 
000;  and  that  later  on,  the  money  was  paid  to  the  defendants. 

There  was  ample  evidence  introduced  by  the  plaintiffs  to 
support  the  allegation  of  the  complaint  that  $2,000  was  a 
reasonable  commission  for  bringing  about  a  sale  made  under 
circumstances  similar  to  those  in  this  case.  Although  part  of 
the  plaintiffs^  testimony  was  contradicted  by  the  defendants 
and  their  witnesses,  we  will  not  analyze  such  conflict  in  this 
opinion,  because  the  case  of  plaintiffs  clearly  justified  the  ver- 
dict of  the  jury. 

The  contract  sued  upon  was  express,  in  this:  that  it  was 
definitely  agreed  between  the  plaintiffs  and  defendants  that 
plaintiffs  should  procure  a  purchaser  for  the  mines  of  the  de- 
fendants, and  that,  if  they  did  so  at  satisfactory  figures  to  the 
defendants,  defendants  would  pa.y  them  what  was  just  and 
reasonable  fur  bringing  about  such  a   sale.     The   plaintifiTs 
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fully  sustained  the  averments  of  the  complaint  in  this  respect 
There  was,  however,  an  element  of  value  in  the  contract, 
growing  out  of  the  terms  of  the  express  contract  as  to  just 
what  the  commissions  to  be  paid  to  the  plaintiffs  should  be  if 
they  were  successful  in  effecting  the  sale  of  the  mines.  So 
far  as  this  element  of  the  contract  was  concerned,  plaintiffs' 
recovery  thereon  was  as  upon  a  quantum  meruit. 

The  case  is  like  that  of  Button  v.  Higgin%  (Colo.  App.)  38 
Pac.  390,  where  the  complaint  averred  that  the  defendant  was 
indebted  to  plaintiff  in  a  certain  sum,  a  balance  due  for  labor 
and  services  performed  for  the  defendant  '  <at  her  special  in- 
stance  and  request,"  and  that  such  services  were  reasonably 
worth  $25  per  month.  The  court  said  that  the  first  question 
to  be  decided  by  the  jury  was  whether  there  was  a  contract 
and  an  agreement  by  appellant  to  pay  wages,  and,  second, 
what  such  services  were  worth.  *'The  contract  to  pay  hav- 
ing been  alleged,"  said  the  court,  <<it  was  not  necessary  that 
the  price  should  be  fixed,  or  alleged  to  have  been  fixed,  as 
contended  by  counsel;  nor  did  the  failure  to  fix  the  price  in- 
validate the  contract  for  services,  if  one  was  made.  The 
value  or  price  of  the  services  could  be  established  by  com- 
petent evidence  on  a  quantum  msruit.  ^ ' 

The  defendants  complain  of  several  instructions  of  the 
court,  wherein  it  is  contended  that,  the  issue  in  the  pleadings 
having  been  whether  or  not  there  was  an  express  contract,  it 
was  error  for  the  court  to  charge  that  defendants  were  bound 
to  pay  a  reasonable  commission  to  the  plaintiffs  if  the  jury 
believed,  upon  the  evidence,  that  the  defendants  promised  and 
agreed,  expressly  or  impliedly,  to  pay  plaintiffs  for  their 
services,  and  that  plaintiffs  had  rendered  the  services  with  the 
knowledge  and  consent  of   the  defendants. 

Those  portions  of  the  instructions  which  were  premised 
upon  the  notion  of  an  implied  contract  were  based  upon  the 
belief  of  the  court  that  the  evidence  might  have  disclosed  an 
implied  contract.  Inasmuch  as  there  was  no  objection  to  the 
introduction  of  any  evidence  tending  to  show  an  implied  con- 
tract, the  verdict  will  not  be  disturbed,  because  the  court  in- 
voi-  xx-u 
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structed  that  there  might  be  a  recovery  under  an  implied 
contract,  provided  the  defendants  were  not  misled,  which  is 
not  pretended  here.  Besides,  the  attention  of  the  court  was 
not  called  to  the  point  of  any  variance  between  pleadings  and 
proof,  or  doubtless  an  amendment  would  have  been  allowed. 
It  is  a  case  where  the  complaint  may  properly  be  regarded  as 
amended  to  correspond  with  the  proof. 

The  court  overruled  defendants'  objection  to  the  following 
question,  asked  George  W.  Nyhart,  the  father  of  the  plaint- 
iffs: ^'Inall  the  transactions  that  you  had  in  reference  to 
this,  who  were  you  operating  for,  or  doing  the  work  for  ?"  The 
ground  of  objection  was  that  an  agency  cannot  be  proved  by 
the  declarations  of  the  agent  himself.  Appellants  invoke  a 
generally  correct  rule  of  law,  but  an  inapplicable  one. 
Plaintiffn  were  not  trying  to  prove  agency  by  the  declarations 
of  the  agent,  but  by  his  sworn  testimony  to  the  fact.  This 
they  could  do.  The  rule  is  that  the  declarations  of  an  agent 
are  not  competent  to  establish  the  fact  of  his  agency.  But 
the  declarations  of  the  agent  are  very  different  from  his  testi- 
mony to  prove  the  fact  of  his  agency.  Meant  v.  McElhove 
(Kan.  Sup.)  31  Pac.  1076;  Lawall  v.  Oroman  (Pa.  Sup.)  37 
Atl.  98;  Nostrum  v.  JTaJliday  (Neb.)  68  N.  W.  429. 

Another  ground  of  defendants^  motion  for  a  new  trial  was 
newly -discovered  evidence  in  relation  to  certain  overtures 
alleged  to  have  been  made  by  plaintiffs  to  one  of  the  defend- 
ants' witnesses,  in  oruer  to  influence  the  testimony  of  such 
witness.  Plaintiffs  denied  all  such  allegations  by  counter  affi- 
davits, and  the  court,  in  its  discreti*  n,  declined  to  sustain  the 
motio  >.  We  cannot  disturb  the  ruling  by  declaring  that  the 
court  unwisely  exercised  its  discretion. 

Several  minor  grounds  are  urge<i,  but,  none  being  well 
taken,  the  judgment  and  order  appealed  from  must  be  aflirmed. 

Affirmed. 
Pkmberton,  C  J  ,  and  Buck,  J  .  concur. 
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ELMER  E.   WEAVER,  Respondent,  v.  MONTANA  CEN- 
TRAL RAILWAY  CO.,  Appellant. 

[Submitted  Jane  23, 1897.    Decided  October  4. 1897.] 

Maliciovs  Prosecution — ProbcMe  Cause — Burden  of  Proof- — 
Evidence — New  Trial, 

1.  M  A  Licious  Pbosbcuttok— Burden  of  Proof. ^In  ao  actioB  for  malicious  proseeu  Ion 
In  causing  the  arr»'8t  of  plaintiff  for  larceny,  the  burden  is  upon  tbe  plaintiff  to  pi  ove 
that  the  defendant  acted  maliciously  and  wlthou.  probable  ca  se. 

3.  Where  it  appears  from  plaintiff's  evidence,  thai  pUiintiff's  fellow  employe  Smith  had 
K>ven  him  three  suits  of  clothes,  which  were  part  of  the  property  allCKed  to  haye  been 
8to4en  by  pUlntlff.  and  ^hat.  after  i^mlth's  esonpe  when  about  to  be  arrested,  plaintiff 
suspecting  that  the  guods  had  been  stolen  put  them  in  a  trunk  of  a  friend  of  iils  and 
put  them  in  the  basem  nt  storeroom  of  his  boarding  house,  of  which  faci  defendant 
knew  Mt  the  time  the  charge  was  made,  and  where  it  furtiier  appears  that  8mtth.  be- 
fore the  arrest,  confess*  d  to  the  defendant  that  he  had  stolen  the  roo<1s,  and  Impli- 
cated plainclfl  in  the  theft,  the  CTidence  is  Insufficient  to  Jusiify  a  verdict  aga  nsi  de- 
fendant, and  a  motion  to  set  aside  such  a  yerdict  should  have  been  granted. 

Appeal  from  District  Courts  Lewis  and  Clarke  County. 
Henry  N.  BlaJce^  Judge, 

Action  by  Elmer  K.  Weaver  against  tbe  Montana  Central 
Railway  Company  for  malicious  prosf cation.  From  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.     Reversed. 

Statement  of  tbe  case  by  tbe  justice  delivering  tbe  opinion. 

Tbis  action  was  commence  J  in  tbe  District  Court  of  tbe  First 
Judicial  District  in  and  for  tbe  county  of  Lewis  and  Clarke,  to 
recover  damages  lor  alleged  ma  icious  prosecution. 

It  appears  from  tbe  evidence  tbat,  wbile  tbe  plaintiff  was  a 
locomotive  fireman  in  tbe  employ  of  tbe  defendant,  numerous 
tbefts  bad  been  committed  of  articles  of  mercbandise  in  transit 
between  Helena  and  Butte.  The  freigbt  train  from  wbicb 
most  of  tbese  articles  were  claimed  to  bave  been  stolen  was 
tbe  one  upon  wbicb  plaintiff  worked  as  fireman. 

On  October  6  1893,  tbe  defendant,  througb  its  officials, 
caused  certain  members  of  tbe  crew  ot  said  train,   including 
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the  plaintiff,  to  be  arrested  on  two  charges  of  grand  larceny, 
alleged  to  have  been,  committed  on  September  14,  1893.  On 
the  preliminary  examination,  held  on  October  12,  1893, 
plaintiff  was  discharged. 

On  November  7,  1893,  the  defendant  again  caused  plaint- 
iff^ s  arrest,  on  the  charge  of  petit  larceny.  The  complaint, 
which  was  filed  on  November  8th,  alleged  that  on  September 
4,  1893,  plaintiff  had  stolen  seven  quilts.  On  the  day  set  for 
trial,  November  lltii,  no  one  appeared  on  behalf  of  the  de- 
fendant, and,  on  motion  of  the  county  attorney,  the  case  was 
dismissed.  The  arrests  aforesaid  were  upon  complaints  filed 
in  a  justice  of  the  peace  court  of  Lewis  and  Clarke  county. 
Meanwhile,  on  November  10,  1893,  the  defendant  caused  a 
complaint  to  be  filed  in  a  justice  of  the  peace  court  of  Jef- 
ferson county,  charging  the  plaintiff  with  the  crime  of  burg- 
lary. It  was  alleged  therein  that  on  or  about  the  5th  day  of 
September,  1893,  at  Bernice  Station,  in  said  County  of  Jeffer- 
son, plaintiff  entered  a  certain  railroad  freight  car,  for  the 
purpose  of  stealing  therefrom  seven  quilts  and  thirteen  suits 
of  underwear. 

On  the  same  day,  November  11th,  on  which  the  charge  of 
petit  larceny  was  dismissed  against  plaintiff  in  Lewis  and 
Clarke  county,  he  was  arrested  on  the  burglary  charge,  and 
taken  to  Jefferson  county.  Upon  the  preliminary  hearing 
held  in  Jefferson  county,  plaintiff  was  bound  over  for  trial  in 
the  District  Court  of  Jefferson  county.  Subsequently  the 
burglary  case  was  dismissed  in  that  District  Court,  and  plaint- 
iff discharged. 

In  the  suit  for  malicious  prosecution,  plaintiff  relied  upon 
four  causes  of  action;  the  first  and  second  being  based  on  the 
arrest  for  grand  larceny,  the  third  on  the  arrest  for  petit 
larceny,  and  the  fourth  on  the  arrest  for  burglary. 

In  his  testimony  on  the  trial,  plaintiff  admitted  that  prior 
to  the  first  arrest  he  had  been  given  by  one  Smith,  a  fellow 
employe  on  defendant's  road,  at  a  station  in  Jefferson  county, 
three  suits  of  underwear,  which  he  had  brought  with  him  to 
Lewis  and  Clarke  county;  and  that  when  said  Smith  and  sev- 
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eral  other  trainmen,  about  to  be  arrested  because  of  stolen 
articles  of  merchandise,  had  made  their  escape,  shortly  after 
the  underclothing  had  been  received  by  him,  suspecting  these 
suits  to  have  been  taken  from  a  train  of  defendant,  he  had  put 
them  into  the  trunk  of  a  woman  who  was  a  friend  of  his,  and, 
with  the  permission  of  his  landlady,  had  removed  the  trunk 
into  the  basement  storeroom  of  his  boarding  hou^e.  Of  the 
concealment  of  this  underwear  by  plaintiff  the  officials  of  the 
defendant  were  apprised  prior  to  the  third  and  fourth  arrests, 
and  the  Smith  above  mentioned  had  made  a  confession  to  them 
of  having  committed  the  thefts  complained  of,  and  had  impli- 
cated plaintiff  in  the  same. 

The  lower  court  instructed  the  jury  that  the  plaintiff  could 
not  recover  as  to  the  fourth  cause  of  action.  The  verdict  re- 
turned was  in  favor  of  the  defendant  as  to  the  first  and  second 
causes  of  action,  but  in  favor  of  the  plaintiff  as  to  the  third 
cause  of  action,  in  the  sum  of  $5,000.  Motion  for  a  new  trial 
having  been  made,  the  lower  court  announced  that,  unless 
plaintiff  remitted  the  sum  of  $1,500,.  a  retrial  of  the  case 
would  be  granted  defendant.     Plaintiff  elected  to  remit. 

The  appeal  is  from  the  order  denying  a  new  trial,  and  from 
the  judgment. 

Arthur  J.  Shares^  for  Appellant. 

Citing  Gurley  v.  Tomkins^  30  Pac.  345;  Atchison  T,  cfe  S. 
F.  R.  H.  Co.  V.  Watsoriy  15  Pac.  884;i  Mosley  v.  Yearwood, 
19  So.  275;  Lacef/  v.  Porter,  103  Cal.  597,  37  Pac  635; 
Met/era  v.  L(mifiville,  St.  L.  cfe  T.  By.  Co.  33  S.  W.  98; 
Fletcher  v.  Chicago  db  JV.  W.  Ry.  Co.  67  N.  W.  331;  /ofv/* 
V.  Starke,  3  B.  Mon.  4;  Smith  v.  Davis,  3  Mont.  110;  Le 
Clear  v.  Perkins,  61  N.  W.  367;  Poupardv.  Dumas,  63  N. 
W.  301;  Lefioir  v.  Martin,  30  S.  W.  566;  Stone  v.  Swift,  4 
Pick.  393;  Potter  v.  Seale,  8  Cal.  225;  Lacey  v.  Porter  {CaX.) 
37  Pac.  637;  Ball  v.  Bawles,  93  Cal.  235,  28  Pac.  937; 
Stewart  v.  Sonne^om,  98  U.  S.  187;  Wa^tl  v.  Montana  Union 
By.  Co.,  17  Mont.  213,  42  Pac.  773;  Ilurlbut  v.  Boaz,  23  S. 
W.  447. 
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Walsh  <6  Newman  and  Toole  ik  Wallace^  for  Respondent. 

Malice  may  be  inferred  from  v^ant  of  probable  cause. 
Ifeap  V.  Paris/i  (Ind.)  3  N.  E.  Rep.  649;  Newell  on  Malici- 
ous Prosecution,  page  244;  Magmer  v.  Renk^  65  Wis.  (27  N. 
W.  26.)  Prosecuting  a  second  suit  for  the  same  cause  of  ac- 
tion is  evidence  of  malice.  (Sevems  v.  Brainerd^  63  N.  W. 
477,  Minn. )  If  the  defendant  did  consult  counsel  in  making 
the  third  arrest  that  would  not  be  a  defense  to  the  action. 
{Shannon  v.  Jone8,  13  S-  W.  (Tex.)  477;  Ramsey  v.  Arratty 
64  Tex.  324;  Thurher  v.  Ikat  Building  cfe  Loan  Assodatimi^ 
21  S.  E.  (N.  C.)  193;  Davenport  v.  Lynch,  51  N.  C.  545; 
Mesaman  v.  IMenfeldt,  62  N.  W.  522  (Wis.);  Smith  v. 
Building  tfe  Loan  Association,  20  S.  E.  963  (N.  C);  Connery 
V.  Manning,  39  N.  E.  568  (Mass.);  demerit  v.  Major^  44 
Pac.  776;  ^eahridges.  Adam,  41  Pac.  409.)  While  the  ad- 
vice of  counsel  as  to  the  criminal  liability  of  a  defendant  is  an 
element  entitled  to  consideration  in  determining  whether  the 
person  had  probable  cause  to  believe  defendant  guilty,  it  is 
not  of  itself  a  sufficient  defense  to  an  action  for  malicious  pro- 
secution. {Holly,  Kehal,  8  N.  Y.  Sup.  176.)  The  good 
faith  of  the  prosecuting  attorney  in  the  prosecution  would  not 
avail  defendant.  {Peterson  v.  Tower,  45  N.  W.  346  (Mich.) 
A  sued  B  for  malicious  prosecution.  It  was  held  that  it  was 
for  the  jury  to  say  whether  the  fact  that  the  attorney  under 
whose  advice  6.  acted  was  also  his  attorney  in  a  civil  action 
against  A  to  recover  the  money  charged  to  have  been  em- 
bezzled made  the  attorney  an  improper  adviser.  ( Watt  v. 
Cooney,  76  Me.  87. )  It  is  not  sufficient  for  an  attorney  to 
testify  that  the  defendant  told  him  the  facts  and  he  advised 
the  arrest.  It  is  well  settled  that  the  defendant  must  show 
that  he  communicated  to  counsel,  learned  in  the  law,  all  the 
facts  bearing  upon  the  guilt  or  innocence  of  the  accused  which 
he  knew,  or  by  reasonable  diligence  could  have  ascertained. 
{Smith  V.  Davis,  3  Mont.  Ill;  Bliss y.    Wyman,  7  Cal.  257.) 

Buck,  J. — Before  the  case  was  submitted  to  the  jury,  ap- 
pellant requested  the  trial  court  to  instruct  that  respondent 
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ooald  not  recover  as  to  the  third  cause  of  action,  based  on  his 
arrest  for  petit  larceny.     This  request  was  refused. 

There  was  evidence  before  the  jury  to  the  effect  that  one  of 
the  agents,  acting  in  appellant^  s  behalf,  had  told  an  engineer 
of  the  railroad,  in  respondent's  presence,  that,  if  he  did  not 
stop  associating  with  respondent,  he  would  have  him  dis- 
charged; that  respondent  was  a  man  without  reputation;  and 
that  he  would  either  send  respondent  to  the  penitentiary,  or 
^^fix  him''  so  that  he  could  not  work  in  the  country.  It  was 
also  in  evidence  that,  while  respondent  was  in  jail  upon  the 
charge  of  petit  larceny,  another  agent,  acting  in  behalf  of  ap^ 
pellant,  had  threatened  to  '^railroad''  him  over  to  the  peni- 
tentiary, and  had  also  told  him  that,  unless  he  would  plead 
guilty  to  petit  larceny,  he  would  have  him  arrested  on  a 
charge  of  burglary.  Whether  these  agents  acted  maliciously 
in  making  these  threats,  in  the  sense  which  the  law  ascribes 
to  the  term  *<malice,"  is  immaterial.  Before  recovery  can  be 
had  for  malicious  prosecution,  the  instigator  of  the  prosecu- 
tion must  be  shown  to  have  acted  both  maliciously  and  with- 
out probable  cause.  In  this  case  respondent  clearly  failed  to 
establish  even  a  priTna  facie  case  of  want  of  probable  cause  on 
the  part  of  appellant  in  causing  his  arrest  for  petit  larceny. 
The  confession  of  Smith  implicating  respondent  in  crime,  and 
the  fact  that  respondent  concealed  the  three  suits  of  under- 
wear in  his  possession,  because  he  suspected  they  had  been 
stolen,  fully  justified  appellant  in  causing  his  arrest  on  a 
charge  of  petit  larceny  for  goods  taken  in  one  county,  and 
brought  to  another. 

On  the  conceded  facts  before  it,  as  a  matter  of  law,  the  trial 
court  should  have  told  the  jury  that  respondent  could  not  re- 
cover in  respect  to  said  cause  of  action.  What  distinction  of 
a  substantial  nature  the  lower  court  had  in  mind  between  re- 
spondent's right  to  recover  on  the  fourth  cause  of  action  and 
his  third  cause  of  action,  we  are  at  a  loss  to  comprehend. 
On  the  very  day  respondent  was  discharged  on  the  petit  lar 
ceny  charge,  he  was  arrested  on  the  burglary  charge.  In- 
volved in  both  alleged  crimes  were  articles  of  merchandise 
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claimed  to  have  been  taken,  or  attempted  to  have  been  taken, 
on  or  about  the  same  date.  That  quilts  were  the  subject  of  the 
one  alleged  larceny,  and  quilts  and  underwear  the  subject  of 
the  other  alleged  or  accomplished  or  attempted  larceny,  made 
no  diflference,  so  far  as  probable  cause  for  a  belief  that  either 
crime  had  been  committed  by  respondent  was  concerned.  And 
yet,  properly  enough  (although  the  ruling  is  not  directly 
before  us  for  consideration),  the  case  as  to  the  fourth  cause  of 
action  was  dismissed.  The  two  alleged  crimes  are  not  distin- 
guishable so  far  as  appellant's  motive  in  the  prosecution  of 
them  was  concerned.  The  inconsistency  of  the  trial  court  is 
manifest. 

There  are  numerous  other  errors  assigned  in  respect  to  the 
court's  instructions  to  the  jury.  These,  however,  it  is  un- 
necessary for  us  to  consider.  The  case  is  reversed,  with  di- 
rections to  the  lower  court  to  enter  judgment  in  favor  of 

appellant. 

Reversed, 
Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


H.  L.  FRANK,    Appellant,    v.    GEORGE    A.  CX)BBAN, 

ET  AL.,  Respondents. 

[Submitted  Sept.  29, 1807 .    Decided  Oct.  4, 1897 . ] 

Covenants — Helectse — Pleading. 

« 

1.  CovKNAKTB—iiel«a«f— Where  a  deed  contains  a  covenant  tbat  there  are  oo  liens 
due  and  unpaid  upon  the  premises  conyeyed.  and  upon  the  same  day  the  grantee 
executes  and  dellTcrs  to  his  grantors  a  mortgage  upon  the  same  premises  and  c<»- 
tainlng  a  covenant  to  pay  all  taxes  then  subsisting  upon  the  property,  the  terms  of 
the  mortgage  will  be  deemed  Impliedly  to  discharge  and  supersede  the  covenant  tn 
the  deed,  where  no  fraud  or  mistake  Is  alleged. 

2.  8AMB— Pteadfng-  In  an  action  brought  by  the  grantee  In  a  deed  for  the  breach  of  a 
covenant  tbat  there  were  no  taxes  due  and  unpaid  upon  the  premises  conveyed,  an 
answer  which  alleges  that,  upon  the  day  the  deed  was  delivered,  the  grantee  exe- 
cuted and  delivered  to  the  defendant  grantors  a  mortgage  upon  the  same  premises, 
containing  a  covenant  to  pay  all  taxes  then  subsisting  thereon,  suffldently  alleges  a 
release  and  that  the  contract  in  the  mortgage  superseded  the  covenant  In  the  deed. 

Appeal  from  the  District  Court  of  Silver  Bo\c  county. 
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Action  by  H.  L.  Frank  against  George  A.  Cobban  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
AflSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  to  recover  the  sum  of  $478.35  from  defendants, — 
the  amount  of  taxes  paid  on  certain  property  by  plaintiff. 

On  August  29,  1894,  defendant  George  A.  Cobban  and 
others,  in  consideration  of  $25  000,  executed  a  warranty  deed 
to  plaintiff  for  certain  property  in  the  city  of  Butte.  The  de- 
fendant and  others,  grantors,  convenanted  and  agreed  with 
plaintiff  at  the  time  of  the  execution  of  such  deed  that  the  prem- 
ises granted  were  free,  clear,  discharged,  and  unincumbered  of 
and  from  all  taxes,  assessments,  and  incumbrances  of  what- 
ever nature  or  kind  soever.  At  the  time  of  the  execution  and 
delivery  of  the  deed  the  premises  were  not  free  and  unincum- 
bered from  asfiressments,  taxes,  and  liens,  but  the  sum  of 
$478.35  was  lawfully  then  levied  as  taxes  against  said  prop- 
erty, and  was  at  the  time  a  lien  thereon.  On  the  same  day 
of  the  execution  and  delivery  of  the  deed,  but  thereafter, 
plaintiff  (appellant  herein)  executed  a  mortgage  upon  the  same 
premises  to  defendants,  to  secue  the  payment  of  18  promissory 
notes  of  $1,000  each.  By  the  terms  and  conditions  of  the 
mortgage,  plaintiff  agreed  that  he  would  pay  and  discharge  at 
maturity  all  such  taxes  or  assessments,  liens,  or  other  incum- 
brances then  subsisting  upon  the  property,  or  which  might 
thereafter  be  laid  or  imposed  upon  the  premises. 

On  the day  of  January,  1895,  plaintiff  demanded  of 

defendants  to  pay  the  taxes,  and,  upon  defendants'  refusal  so 
to  do,  plaintiff  paid  the  same,  and  brought  this  action  to  re- 
cover the  sum  paid. 

The  case  was  tried  to  the  court  upon  the  pleadings  and  upon 
a  stipulation  wherein  it  was  agreed  that  the  allegations  of 
facts  in  defendants'  answer  were  true  and  that  none  of  the 
facts  therein  pleaded  were  deemed  denied.  The  material  parts 
of  the  answer  plead  the  execution  and  delivery  of  the  mort- 
gage above  referred  to,  and  aver  that,  in  consideration  of  the 
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payment  to  plaintiff  of  the  amount  described  in  said  mortgage 
and  notes,  the  plaintiff  expressly  covenanted,  promised,  and 
agreed  to  and  with  the  defendants  to  pay  and  discbarge  at 
maturity  all  such  taxes  or  assessments  then  subsisting  on  the 
date  of  the  mortgage,  to  wit,  August  29,  1894,  and  that  the 
payment  by  plaintiff  of  the  amount  of  taxes  as  alleged  in  his 
complaint  was  made  according  to  the  terms  of  the  mortgage, 
and  under  the  obligations  therein  imposed  upon  plaintiff.  Th^ 
defendants  had  judgment  in  the  court  below,  and  from  that 
judgment  the  plaintiff,   H.  L.  Frank,  appeals. 

W,  S.   Shaw,  for  Appellant 

C.  R,  Leonard^  for  Respondents. 

Hunt,  J. — The  convenant  of  the  defendants,  who  conveyed 
the  premises  to  plaintiff,  was  broken  by  reason  of  the  fact 
that  at  the  time  of  the  deed  the  premises  were  not  free,  clear, 
discharged,  and  unincumbered  of  and  and  from  all  charges, 
taxes,  assessments,  and  incumbrances,  as  agreed  by  the  terms 
of  the  deed  to  plaintiff.  This  is  indisputable.  But  plaint- 
iff, after  the  delivery  to  him  of  the  deed,  and  upon  the  same 
day^  executed  the  mortgage  to  defendants,  wherein  he  ex- 
pressly covenanted,  promised,  and  agreed  to  and  with  defend- 
ants to  pay  and  discharge  at  maturity  all  such  taxes  or  assess- 
ments, liens,  or  other  incumbrances  then  subsisting  or  there- 
after to  be  laid  or  imposed  upon  the  premises  granted,  or 
which  might  be,  in  effect,  a  prior  charge  upon  them  to  thcf 
mortgage. 

The  answer  avers  that  this  express  covenant,  agreement, 
and  promise  in  the  mortgage  on  plaintiff^ s  part  was  made  in 
consideration  of  the  payment  to  plaintiff  of  the  amount  de- 
scribed in  the  mortgage  and  certain  notes. 

The  allegations  of  the  answer  being  stipulated  to  be  the 
truth,  we  find  that  the  plaintiff,  by  the  terms  of  the  mort- 
gage, agreed  to  do  that  which  respondents,  by  their  prior  con- 
tract, were  bound  to  do.  The  provision  of  the  deed  is,  there- 
fore, inconsistent  with  the  terms  of  the  mortgage  in  respect 
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to  the  payment  of  the  taxes  in  question.  In  sach  cases  the 
terms  of  the  later  contract  will  be  deemed  impliedly  to  dis- 
charge the  terms  of  the  prior  one  inconsistent  with  the  new. 
So,  in  this  case,  there  being  no  fraud  or  mistake  pleaded,  a& 
the  latest  expression  of  the  agreement  of  the  parties,  the  cov- 
enant by  plaintiff  to  pay  taxes  then  subsisting  must  be  held 
to  supersede  the  original  covenant  of  the  defendants  in  the 
deed  in  respect  to  the  payment  by  them  of  such  taxes.  (Clark^ 
Cent,  page  612;  Chrisman  v.  Hodges^  75  Mo.  413;  Paul  v.  Me- 
servej/,  58  Me.  419.) 

When  plaintiff  executed  the  mortgage  and  its  covenants,  he 
waived  any  right  of  action  accruing  to  him  from  a  breach  of 
the  promise  to  pay  the  taxes  made  to  him  by  the  def  endants- 
in  his  deed,  and  he  is  in  no  position  to  ask  for  reimburse- 
ment of  sums  due  on  assessments  for  the  taxes  which  subsisted 
when  he  executed  the  mortgage  wherein  he  deliberately  agreed 
to  pay  the  same. 

Appellant  makes  the  point  that  a  release  or  contract  made 
to  supersede  a  contract,  if  relied  on  as  a  defense,  must  be 
specially  pleaded.  Defendants  have,  however,  set  forth  the 
mortgage  contract  as  part  of  their  answer,  and  insert  in  the 
body  thereof  the  covenant  and  agreement  to  pay  the  taxes, 
and  allege  that  such  payment  was  made  under  the  obligation 
imposed  by  the  provision  of  the  mortgage  quoted  in  the 
answer.  This,  we  think,  was  sufficient  to  enable  defendanta 
to  avail  themselves  of  the  defense  of  a  release.  Finding  no 
error  in  the  record,   the  judgment  must  be  affirmed. 

AJirmed, 

Pehbebton,  C.  J.,  and  Buck,  J.,  concur. 
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PRESENT : 

Hon.  Welliam  Y.  Pembekton,  Chief  Justice. 


Hon.  William  H.  Hunt,   ) 
Hon.  Horace  R.  Buck,     ) 


Associate  Justices. 


STATE  OF  MONTANA  ex  rel.  NOLAN,  Attorney  Gen- 
eral, V.  THEODORE  BRANTLY,  Judge  Third 

Judicial  District. 

[Submitted  September  20, 1897.    Decided  October  11, 1897.  ] 

Constitution — Waiver — Information^  Verification  of — Juria^ 
diction. 

1.  CowsTiTUTiON- TTalver.-Tbe  protection  afforded  by  Article  3,  Section  7  of  the  Cons tl* 
tatlon.  which  proYldes  that  **no  warrant  *  *  *  to  seize  any  person  •  «  •  shall 
Issue  •  «  •  without  describing  the  person  *  *  *  to  be  seized  nor  without 
probable  cause,  supported  by  oath  or  affirmation,  reduced  to  writing,''  Is  walyed  In  a. 
erlminal  case,  unless  the  defendant  objects  at  the  trial. 

2.  Infosmatiok,  Vebification  OF—Jtirtodtetion.— The  fact  that  an  Information  la 
not  Terifled,  does  not  deprive  the  court  of  jurisdiction  to  try  the  case. 
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Application  by  the  State  of  Montana,  on  the  relation  of 
C.  B.  Nolan,  Attorney  General,  for  a  writ  of  certiorari  to  re- 
view the  action  of  Theodore  Brantly,  Judge  of  the  Third 
Judicial  District,  in  granting  a  Wiit  of  haheas  corpus  on  the 
application  of  William  Day,  who  had  been  convicted  of  murder 
in  the  first  degree.  Reversed,  and  habeas  corpus  proceedings 
dismissed. 

(7.  B.  Nblan^  Attorney  General  for  the  State. 

The  propriety  of  reviewing  the  action  of  the  lower  court  in 
discharging  the  defendant  Day  by  this  proceeding  is  no  longer 
an  open  question  in  this  state.  {State  ex  rel.  Mathews  v. 
Eddy,  10  Mont.  312,  25  Pac.  1032;  State  ex  rd.  Murphy  v. 
Second  Judicial  District  Cou/rt^  10  Mont  401,  25  Pac.  1053, 
48  Am.  St.  Rep.  682;  In  re  MacKnight,  11  Mont.  127,  27 
Pac.  336,  28  Am.  St.  Rep.  451;  In  re  McCutcheon^  10  Mont. 
115,  25  Pac.  97;  Hayes  v.  Ftrst  Judicial  District  Courts  11 
Mont.  225,  28  Pac.  259;  In  re  FimkeLsUin,  13  Mont.  426,  34 
Pac.  847;  State  ex  rd.  Hendricks  v.  Seventh  JvdicutZ  District 
Courts  14  Mont.  452,  37  Pac.  9;  State  ex  rel.  Nixon  v.  Sec- 
ond Judicial  District  Court j  14  Mont.  896,  40  Pac.  66;  State 
exreL  BeallY.  Ellis,  15  Mont.  224,  38  Pac.  1079;  Inde- 
pendent District  Telephone  Co.  v.  Second  Judicial  District 
Court,  15  Mont.  324,  39  Pac.  316,  48  Am.  St.  Rep.  682; 
Stale  ex  rel.  WUhelm  v.  Third  Judicial  District  Court j  17 
Mont.  411,  46  Pac.  259;  Johnson  v.  Case,  17  Mont.  518; 
Bartlett  v.  Second  Judicial  District,  18  Mont.  481;  Simpson 
V.  YotOAjD,  18  Mont.  279;  Vacomch  v.  Votaw,  17  Mont.  308.) 
The  petition  presented  to  Judge  Brantly  showed  that  the 
court  had  jurisdiction  of  the  offense,  had  jurisdiction  of  the 
person,  that  a  judgment  was  in  existence  of  a  court  of  general 
jurisdiction,  and  that  a  mittimus  by  which  the  defendant  Day 
was  held  in  custody  was  regularly  issued  by  a  court  of  com- 
petent jurisdiction.  All  of  these  facts  appearing  the  court  had 
no  jurisdiction  through  habeas  corpus  to  inquire  into  the 
irregularity  of  the  proceeding.  (Sennotts  Case,  146  Mass. 
489,  16  N.  £.  448,  4  ^m.  St.  Rep.  344  and  cases  collected  in 
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note  thereto  at  page  348;  State  v.  JVeely  48  Ark.  283,  3  S.  W. 
681;  /fi  re  Wdtkins,  3  Peters  201;  Fx  parte  Parks,  93  U.  S. 
18;  In  re  Elred  and  In  re  Ford,  46  Wis.  539,  1  N.  W.  176; 
Phinney  Petitioner  for  habeas  corpus,  32  Me.  441.)  '*The 
court  or  judge,  if  the  time  during  which  such  party  may  be 
legally  detained  in  custody  has  not  expired,  must  remand  such 
party,  if  it  appears  that  he  is  detained  in  custody.  First: 
By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  ex- 
clusive jurisdiction,  or,  second:  By  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  court  of  criminal  jurisdic- 
tion, or  of  any  process  issued  upon  such  judgment  or  de- 
cree.'^  A  section  practically  the  same  as  this  was  under  con- 
sideration by  this  court  in  the  case  of  In  re  McCutcheon,  10 
Mont.  115,  and  it  is  respectfully  submitted  that  that  case  is 
decisive  of  this  controversy. 

M.  e/.  Ca/oanaugh  and  John  JV.  Kirk,  for  Respondent. 

Hunt,  J. — Certiorari, — William  Day  applied  to  the  District 
Court  of  Deer  Lodge  county  for  a  writ  of  habeas  corpus.  The 
District  Court  granted  the  writ.  The  state  asks  this  court  to 
review  the  action  of  the  lower  court. 

On  September  15,  1896,  an  infoimation  was  filed  in  the  Dis- 
trict Court  of  Silver  Bow  county  charging  William  Day  with 
the  crime  of  murder  in  the  first  degree.  When  the  informa- 
tion was  filed.  Day  had  not  been  examined  and  committed  by  a 
magistrate,  or  admitted  to  bail  upon  any  charge,  and  it  would 
appear  from  the  record  that  he  was  at  libei'ty  when  the  infor- 
mation was  filed.  Leave  of  court  was  asked  by  the  Couuty 
Attorney  ^o  file  the  iuformation.  The  application  for  leave 
was  in  writing,  filed  September  15,  1896,  and  subscribed  by 
the  County  Attorney  of  Silver  Bow  county.  This  application 
was  not  bworn  to  or  affirmed  by  :  ny  person.  The  presump- 
tion is,  however,  that  the  information  was  filed  after  leave  of 
the  court  was  granted.  The  information  did  not  contain  any 
oath  or  affirmation.  It  was  simply  subsi  ribed  by  Melville  L. 
Wines,  as  County  Attorney  of  Silver  B<  w  county,   Montana. 
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The  prisoner  was  arraigned  on  this  information  in  due  form, 
and  entered  his  plea  of  not  guilty.  He  was  tried  and  con- 
victed of  murder  in  the  second  degree,  and  thereafter  sen- 
tenced to  the  penitentiary  for  60  years.  No  motion  was  made 
at  the  time  required  by  law  to  set  aside  the  information,  nor 
did  the  prisoner  interpose  any  demurrer  within  the  time  al- 
lowed him  by- statute;  and  it  is  conceded  that  the  proceedings 
in  the  arraignment  and  trial  of  the  prisoner  and  the  judgment 
of  the  court  and  his  commitment  to  the  penitentiary  were 
regular. 

The  specific  ground  upon  which  the  prisoner  claims  he  is 
illegally  deprived  of  his  liberty,  is  that  the  information  charg- 
ing him  with  murder  was  not  verified,  and  that  no  showing 
upon  oath  or  affirmation  was  made  by  the  County  Attorney  or 
any  other  person  at  the  time  of  the  filing  of  the  application 
for  leave  to  file  the  information,  and  that  there  was  no  ex- 
amination had  upon  the  charge  of  murder  or  any  charge  by  a 
magistrate  wherein  probable  cause,  supported  by  oath  or  af- 
firmation, was  made  to  appear.  The  Attorney  General  con- 
cedes these  facts.  The  question  therefore  is:  Have  the  pris- 
oner's constitutional  rights  been  violated  by  the  negligence  or 
omission  of  the  authorities  to  proceed  under  limitations  of 
Section  7  of  Article  3  of  the  Constitution  of  the  State  ?  That 
section  reads  as  follows:  ^^The  people  shall  be  secure  in  their 
persons,  papers,  homes  and  effects,  from  unreasonable  searches 
and  seizures,  and  no  warrant  to  search  any  place  or  seize  any 
person  or  thing,  shall  issue  without  describing  the  place  to  be 
searched,  or  the  person  or  thing  to  be  seized,  nor  without 
probable  cause,  supported  by  oath  or  affirmation,  reduced  to 
writing. ' ' 

The  learned  judge  of  the  Dib^trict  Court  was  of  the  opinion 
that  Section  7,  mif/ra^  guarantees  to  the  citizen  rights  which 
even  he  is  not  permitted  to  waive,  and  that  a  conviction  had 
upon  an  information  not  verified,  and  upon  one  wibere,  when 
leave  of  the  court  is  asked  to  file  an  information,  no  showing^ 
has  been  made  to  the  court  of  the  probable  cause  in  writing, 
signed  by  the  party  making  the  charge  under  oath,  is  abso- 
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Intel  J  Yoid  cib  initio^  and  that  no  valid  judgment  can  be  ren- 
dered thereon. 

In  our  careful  deliberations  upon  the  question  presented, 
several  points  have  arisen  involving  the  full  meaning  of  the 
constitutional  section  quoted,  which  lead  us  to  reserve  for 
final  decision,  in  the  absence  of  brief  and  argument,  just  to 
what  entire  extent  the  provisions  of  Section  7,  supra^  may  re- 
slrict  procedure  by* information  where  leave  of  court  is  asked, 
and.  where  no  preliminary  examination  has  been  had.  If  all 
kinds  and  methods  of  prosecutions  are  affected,  yet  an  infor- 
mation is  a  statement  of  probable  cause  when  filed  by  the 
county  attorney;  and  if  he,  being  a  sworn  ofiicer,  need  attach 
no  special  verification,  but  his  official  signature  is  to  be  re- 
garded as  supporting  the  information  by  his  oath,  the  prisoner 
herein  cannot  complain,  for  he  has  not  been  wronged. 

It  is  therefore  only  necessary  for  us  to  consider  the  phase 
of  the  question  presented  and  particularly  insisted  upon, 
namely,  that  based  upon  the  argument  that  a  verification  to  an 
information  is  necessary,  and  that  because  of  its  absence,  the 
District  Court  never  acquired  jurisdiction  to  hear  the  case 
and  render  judgment. 

It  is  fundamental  that  the  trial  of  a  case  involves  the  exer- 
cise of  judicial  power.  {Ex  parte  MUligan^  4  Wall.  2.) 
Judicial  power  is  conferred  and  regulated  almost  exclusively 
by  the  constitution  and  statutes  of  the  state.  A  court  obtains 
jurisdiction  of  the  subject-matter  by  the  filing  of  such  a  plead- 
ing as  will  bring  the  action  within  the  authority  of  the  court. 
(Works  on  Jur.,  §  11.)  But  the  pleading  need  not  necessarily 
state  a  cause  of  action,  although  it  must  be  sufficient  to  show 
that  the  subject-matter  of  the  action  is  within  the  jurisdiction 
of  the  court.     {Id.) 

When  the  County  Attorney  (presumably  by  leave  of  the 
court)  filed  the  information  against  Day,  charging  him  with 
murder,  the  District  Court,  under  Section  11  of  Article  8  of 
the  Constitution,  had  the  capacity  to  entertain  an  information 
for  that  offense.  Now,  what  is  a  statutory  information  ?  <<An 
information  is  an  accusation  in  writing,  in  form  and  substance 
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like  an  indictment  for  the  same  offense,  charging  a  person 
with  a  public  offense,  presented  and  signed  by  the  county 
attorney  and  filed  in  the  oflSoe  of  the  Clerk  of  the  District 
Court. '^     (Penal  Code,  §  1372.) 

Turning  to  the  definition  of  an  < 'indictment, "  it  is  an  accu- 
sation in  writing,  presented  by  a  grand  jury  to  a  competent 
court,  charging  a  person  with  a  public  offense.  {Penal  Code 
§  1371.) 

It  will  not  be  denied  that  the  allegations  of  the  body  of  the 
information  under  which  Day  was  tried  are  sufficient  to  charge 
murder.  They  are  in  substance  and  form  such  as  are  used  in 
indictments,  and  constitute  an  accusation  in  writing  for  the 
crime  of  murder.  Under  the  statutes  of  the  state,  no  verifi- 
cation of  an  information  or  indictment  is  required;  and,  un- 
less rendered  wholly  void  by  the  constitutional  provisions 
heretofore  referred  to,  the  information  herein  was  valid,  and 
a  yrarrant  could  issue  upon  it. 

Granting,  however,  as  we  do  (at  least  until  the  direct  point 
is  discussed  before  us,  and  it  is  otherwise  held),  that  a  verifi- 
cation to  an  information  is  necessary,  still  it  is  not  so  essen- 
tial to  the  information  as  that  without  it  the  court  has  no 
jurisdiction  of  the  offense  charged.  It  is  true  that,  to  author- 
ize a  warrant  to  be  issued,  there  must  bo  a  support  to  the 
statement  which  contains  the  facts  which  constitute  probable 
cause,  and  that  such  support  must  be  by  oath  or  affirmation, 
reduced  to  writing.  It  is  equally  true  that,  if  there  be  no 
such  support,  a  warrant  is  of  no  avail,  and  the  person  arrested 
under  it  may  be  at  once  discharged  if  he  invokes  his  consti- 
tutional rights.  But  a  verification  to  an  information  adds 
nothing  to  the  charge  itself.  It  goes  to  insuring  good  faith 
in  the  averments  of  the  charge.  It  is  a  formal  matter  re- 
quired by  the  constitution  but,  strictly  speaking,  it  is  no  part 
of  the  charge  itself.  It  supports  the  probable  cause  by  fix- 
ing responsibility.  No  issue  is  tendered  by  a  verification,  nor 
does  it  add  any  allegation  to  the  offense  pleaded.  The  pro- 
vision that  no  warrant  shall  issue  without  probable  cause,  sup- 
ported by  oath,  prevents  arbitrary  accusations  by  requiring 
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aflidavits  of  truthfulness  to  facts  constituting  probable  cause, 
avoids  false  issues,  and  guarantees  to  the  citizen  that  no  war- 
rant of  seizure  of  his  person  can  lawfully  issue  except  upon 
such  probable  cause,  supported  by  the  oath  of  some  one. 
But,  being  a  formal  matter,  the  support  by  oath  or  affirma- 
tion can  be  waived;  and,  if  the  verification  can  be  waived,  the 
illegality  of  a  warrant  issued  upon  an  unverified  information 
can  also  be  waived.  Suppose  A.  is  charged  with  murder  by  a 
verified  information.  Can  he  not  go  into  court,  ask  to  be 
arraigned,  and  submit  himself  to  the  jurisdiction,  without 
waiting  for  a  warrant  of  arrest  at  all  ?  Surely  he  can.  And, 
if  he  does  so  by  entering  a  plea  of  not  guilty,  can  he  after- 
wards raise  a  question  of  the  legality  of  his  arrest,  on  the 
ground  that  he  was  not  taken  under  a  warrant  ?  Clearly  not, 
for  he  has  waived  the  protection  against  arrest  except  under 
a  warrant.  Prosecutions  require  warrants.  Nevertheless, 
the  fact  that  the  constitution  gurantees  to  the  citizen  as  a  pro- 
tection that  no  warrant  shall  issue  unless  based  upon  probable 
cause,  sustained  by  oath,  does  not  prevent  a  waiver  of  the 
information  upon  which  the  warrant  issues,  or  of  the  warrant 
itself.  Bishop  says :  <  <If ,  except  where  some  counter  doc- 
trine presses  with  a  superior  force  forbidding,  a  party  has  re- 
quested or  consented  to  any  step  taken  in  the  proceedings,  or 
if  at  the  time  for  him  to  object  thereto  he  did  not,  he  cannot 
afterwards  complain  of  it,  however  contrary  it  was  to  his 
constitutional,  statutory,  or  common.law  rights.  *  *  * 
Necessity  is  the  chief  foundation  for  this  doctrine.  Without 
it  a  cause  could  rarely  be  kept  from  miscarrying."  (1  Bish. 
New  Cr.  Law,  §  118.) 

We  do  not  believe  the  provision  of  the  constitution  is  a 
jurisdictional  limitation  upon  the  power  of  the  court  by  pro- 
hibiting the  exercise  of  power,  unless  an  information  is  veri- 
fied. (State  V.  Poison^  29  Iowa,  133.)  The  constitutional 
section  does  secure  a  personal  right  tx>  the  citizen,  but  does 
not  affect  the  jurisdiction  of  the  court.  No  wrong  can  be  done 
to  the  prisoner  by  permitting  him  to  voluntarily  waive  the 
formality  of  a  written  oath  in  support  of  the  charge  against 


180  State  t;.  Bbantly.  [Oct.  T.' 97 

him;  nor  is  there  any  coanter  doctrine  which  presses  with  su- 
perior force.  If  he  can  waive  his  right  to  a  speedy  trial,  or 
his  statutory  time  to  plead,  or  the  fact  that  an  indictment 
does  not  state  facts  sufficient  to  constitute  an  offense,  or  his 
right  to  object  to  the  introduction  of  illegal  testimony  or  a 
right  to  a  preliminary  examination  altogether,  or  the  consti- 
tutional limitation  as  to  jeopardy  by  motion  for  a  new  trial  or 
motion  in  arrest  of  judgment,  or  his  right  to  object  to  the 
persons  composing  the  grand  jury,  or  to  the  manner  in  which 
it  was  impaneled,  and  other  rights  guaranteed  him  by  the  con- 
stitution or  the  laws  of  the  state,  some  of  which  are  far  more 
important  than  the  formality  of  a  verification  to  a  pleading, 
no  matter  how  much  the  waiver  may  subsequently  prejudice 
him,  we  can  see  no  objection  to  his  waiving  the  formality  of 
a  verification  to  an  information  filed  against  him.  He  had 
opportunity,  under  the  statute,  to  preserve  his  rights,  and  to 
have  his  exceptions  reviewed  by  this  court  on  appeal;  but, 
having  made  no  objection  to  the  information  at  tbe  proper 
time,  the  District  Court  that  tried  him  was  right  to  proceed 
with  the  trial.  The  judgment  of  the  court  that  sentenced  him 
was  therefore  regular  and  valid,  and  the  prisoner  is  lawfully 
imprisoned.  {Ex-parte  McConneUy  83  Cal.  658,  23  Pac. 
1119.) 

Our  conclusion  is  that  the  District  Court  that  granted  the 
writ  of  habeas  corpus  had  no  jurisdiction  to  make  such  an  or- 
der, wherefore  its  action  in  the  premises  is  reversed,  and  the 
proceeding  is  dismissed. 

R&oersed  and  Dismissed. 

Pemberton,  C.  J. ,  and  Buck,  J. ,  concur. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  DAVID 
MANSFIELD  FOR  A  WRIT  OF  HABEAS  CORPUS. 

[Submitted  Sept.  20. 1897.    Decided  Oct.  11, 1897.] 

(For  Syllabus  In  this  case  see  State  ex  rel.  Attorney  Qeneral  y.  Theodore  BramtiVt 
Judge,  etc.— ante.) 

Application  by  David  Mansfield  for  a  writ  of  habeas  cor- 
pus.    Denied. 

M.  e/.  Cavanaughy  for  Applicant. 

C.  J?.  Nolariy  Attorney  General,  for  the  State. 

Per  Curiam. — David  Mansfield,  a  prisoner  in  the  peniten- 
tiary of  the  state,  applies  for  a  writ  of  habeas  corpus.  The 
facts  connected  with  his  arraignment,  trial,  and  conviction 
are  stated  in  the  opinion  of  this  court  in  State  v.  Mansfield^ 
48  Pac.  898.  By  the  application  for  his  release  on  habeas 
corpus  he  raises  the  same  question  discussed  and  decided  in 
Day's  case  {State  v.  Brantley^  ante)  50  Pac.  410.  Upon  the 
authority  of  that  case  the  petititioner's  application  is  denied. 


JOHN  FITZPATRICK,  Respondent,  v.  LEE  MONT-       20  isi 

Caae  2 

GOMERY,  Appellant.  JLSSl 

20      18J 
Gaae2 
[Submitted  June  9»  1897.    Decided  October  11, 1897.]  «36     387 
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36     391 
Watbb  Bight— I/fabfll/y /or  Iniuri/.— a  placer  miner  has  the  right  to  deposit  tailings  - 

la  a  running  stream  to  a  reasonable  extent,  but  not  the  right  of  depositing  tailings      Case  2 
and  debris  upon  the  land  of  one  below  him  In  such  an  amount  as  to  substantially  in-  38         484< 
Jiu«  and  ruin  the  same,  and  the  rule  is  not  changed  by  the  fact  that  the  mining 
operation  could  not  be  successfully  carried  on  without  inflicting  the  injury. 

Appeal  from.  District  Courts   Deer  Lodge  County.      Theo- 
dare  Branily^  Judge. 
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Action  by  John  Fitzpatrick  against  Lee  Montgomery. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

• 

This  is  an  action  to  recover  for  damages  to  real  estate.  It 
appears  from  the  pleadings  and  record  thait  the  plaintiff  has 
been  since  the  year  1894,  and  is  now,  the  owner  and  in  pos- 
session of  certain  real  estate  situated  on  what  is  known  as 
'^Buffalo  Creek, ^'  in  Deer  Lodge  county,  said  real  estate  be- 
ing agricultural  land,  constituting  the  ranch  of  the  plaintiff. 

The  complaint  charges  that  the  defendant  was  engaged  in 
placer  mining  on  said  creek  above  the  premises  of  the  plaintiff 
during  the  years  1894  and  1895,  and  that  while  so  engaged  in 
placet  mining  he  so  negligently  operated  and  worked  the 
mine  as  to  permit  tailings,  rocks  and  debris  therefrom,  of 
which  there  was  a  large  quantity,  to  run  down,  wash  and  be 
deposited  upon  the  land  of  the  plaintiff,  covering  a  large 
quantity  thereof  with  such  tailings,  rocks  and  debris,  and  de- 
stroying the  same,  and  making  it  unfit  for  agricultural  or  any 
other  useful  purpose,  and  causing  said  Buffalo  creek,  which 
runs  through  the  land  of  plaintiff,  to  form  a  new  and  differ- 
ent channel  upon  such  land,  whereby  it  is  claimed  plaintiff^ s 
land  was  damaged  in  the  sum  of  $750.  The  answer  is  a 
specific  denial  of  all  the  material  allegations  of  the  complaint 

The  case  was  tried  to  a  jury,  and  a  verdict  found  in  favor 
of  plaintiff  for  the  sum  of  $150,  upon  which  judgment  was 
rendered.  The  defendant  appeals  from  the  judgment  and 
order  overruling  a  motion  for  a  new  trial. 

C.  B.  Nolan  and  Ed  Schximikow^  for  Appellant. 

The  trial  court  proceeded  upon  the  theory  in  the  exclusion 
of  the  evidence,  and  in  the  instructions  given  to  the  jury,  that 
the  doctrine  that  one  should  so  conduct  his  business  or  enjoy 
his  property  rights  that  no  damage  should  result  to  anybody 
else  in  its  application  to  placer  mining  should  be  recognized. 
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The  broad  application  of  this  principle  applied  to  a  legitimate 
eDterprise,  as  placer  mining  is  in  this  state,  under  the  authori- 
ties is  unquestionably  erroneous.  {Panton  v.  Holland^  17 
Johns  92;  Tenny  v.  Miners^  Ditch  Co.^  7  Cal.  327;  Hentz  v. 
Long  Island  Rail/road  Co,^  13  Barb.  658.)  This  doctrine  an- 
Doanced  by  the  court  would  unquestionably  be  true  if  placer 
mining  constituted  a  nuisance.  The  carrying  of  the  business 
occasioning  injury  to  somebody  else  would  undoubtedly  sub- 
ject the  party  to  liability  for  damages  occasioned,  but  as  stated 
by  this  court  in  the  case  of  McCauley  v.  McKeig^  8  Mont. 
389,  slight  damage  would  not  be  sufficient  to  justify  the  court 
in  the  issuance  of  a  restraining  order,  affecting  as  it  would  one 
of  the  most  extensive  and  productive  enterprises  in  the  state. 
A  person  engaged  in  a  legitimate  business  is  only  liable  for 
such  injuries  as  result  from  negligence  or  want  of  ordinary 
care  and  prudence  in  the  management  thereof.  {Hopkins  v. 
Bvite  ikMontcma  Commercial  Go.^  13  Mont.  223,  33  Pac.  817, 
40  Am.  St.  Rep.  438;  McCauley  v.  McKeiq,  8  Mont.  389,  21 
Pac.  22;  King  v.  MUes  City  Irrigating  Ditch  Co,^  16  Mont. 
463,  41  Pac.  431.) 

0,  B.  O*  Bannon  and  Rodgers  i&  Rodgers,  for  Respondent. 

The  law  that  every  person  must  so  use  and  work  his  own 
property  as  not  to  injure  or  damage  the  property  of  another 
is  applicable  to  placer  mining  the  same  as  to  other  legitimate 
enterprises.  (^Nelson  v.  O^JVeilly  1  Mont.  284;  Hill  v.  Smithy 
27  Cal.  476;  Robinson  v.  Black  Di'amond  Coal  Co.,  67  Cal. 
412;  Hobbs  v.  Amados  i&  Sacram^ento  Canal  Co.y  66  Cal.  161, 
4  Pac.  1147;  Logan  v.  Driscoll,  19  Cal.  623;  Phoenix  Water 
Co.  V.  Fletch^y  23  Cal.  482;  Leoaroniy.  Miller  etal.y  34  Cal. 
234.)  It  is  wholly  immaterial  who  had  the  prior  right  to  the 
use  of  the  water  of  Buffalo  creek,  for  even  if  the  prior  right 
to  use  the  water  were  in  appellant  that  would  not  authorize 
him  to  destroy  the  property  of  respondent.  {People  v.  Marchy 
6  Cal.  643;  Satterlee  v.  BlisSy  36  Cal.  489;  People  y.  Cockrany 
61  Cal.  584.) 
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Pemberton,  C.  J. — The  appellant  says:  <*The  only  ques- 
tions presented  by  this  appeal  are,  first,  whether  the  court  is 
correct  in  its  conception  of  the  law  that  in  placer  mining  the 
operator  becomes  responsible  at  all  events  where  any  damage 
results  from  his  mining  operations,  and  that  the  question  of 
care  in  conducting  his  business  becomes  absolutely  immaterial; 
and  this  question  is  raised  in  the  record  by;  the  exclusion  of 
evidence  offered  to  show  the  care  exercised  by  the  defendant  ia 
his  mining  operations  to  prevent  damage  to  plaintiff^  s  land, 
and  in  the  instructions  given  to  the  jury." 

The  other  question  is  as  to  whether  the  court  erred  in  in- 
structing the  jury  upon  the  assumption  that  the  plaintiff  had 
the  prior  right  to  the  waters  of  Buffalo  creek. 

There  is  no  contention  that  the  evidence  is  insufficient  to 
support  the  verdict. 

Appellant  says  there  was  no  evidence  introduced  to  show 
priority  of  right  to  the  waters  of  the  stream  in  the  plaintiff. 
We  think  there  is  evidence  that  plaintiff  had  located  on  the 
land  in  question,  and  had  taken  out  a  part  of  the  waters  of 
said  stream  by  means  of  an  irrigating  ditch,  prior  to  the 
time  defendant  commenced  his  mining  operations  on  the  creek. 
But,  be  this  as  it  may,  we  think  this  question  unimportant, 
even  if  it  be  conceded  that  there  was  technical  error  in  the 
giving  of  the  instruction  complained  of.  The  material  ques- 
tion in  the  case  is  not  as  to  who  had  the  prior  right  to  the  use 
of  the  waters  of  the  stream. 

On  the  trial  the  defendant  contended  that,  if  he  did  damage 
the  plaintiff's  land  by  his  mining  operations,  he  could  not  pre- 
vent it  by  any  effort  he  could  make;  that  he  used  all  reason- 
able means  to  prevent  such  damage;  that  he  was  engaged  in 
mining;  that  he  was  guilty  of  no  negligence  in  mining  his 
ground;  and  that,  if  the  plaintiff  was  damaged,  he  is  without 
remedy.  The  defendant,  in  support  of  this  defense,  offered 
to  prove  what  he  did,  and  the  means  he  used  to  prevent  dam- 
age to  plaintiff's  land.  The  court  excluded  this  offered 
proof,  and  charged  the  jury  that  it  was  immaterial  whether 
defendant  could  have  prevented  the  damage  to  plaintiff's  land 
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resulting  from  defendant's  mining  operations  or  not,  and,  that 
if  defendant  damaged  plaintiff's  land,  he  was  liable,  whether 
he  could  have  prevented  it  or  not.  In  this  action  of  the  court 
is  found  the  only  important  or  serious  question  presented  by 
the  appeal. 

In  all  the  states  of  the  union  where  mining  has  been  at  all 
extensively  engaged  in,  especially  in  the  northwestern  states 
and  territories,  the  question  here  presented  for  determination 
has  been  a  fruitful  source  of  litigation.  Under  the  common 
law  the  owner  of  land  through  or  along  which  a  stream  flowed 
had  a  right  to  have  it  flow  in  its  natural  channel,  undiminished 
substantially  in  quantity,  and  unpolluted  in  quality,  whether 
he  derived  any  practical  benefit  from  such  stream  or  not. 
This  doctrine  has  been  departed  from,  if,  indeed,  it  ever  was 
recognized  as  the  rule  of  law  in  the  gold  mining  states  and 
territories  of  the  northwestern  part  of  the  union,  and  especi- 
ally so  in  the  Pacific  states  and  territories.  There  the  right  to 
appropriate  water  for  mining  and  other  useful  purposes  is  as 
old  as  the  settlement  and  civilization  of  such  states  and  terri- 
tories. The  right  to  appropriate  water  on  the  public  lands 
by  miners  and  for  other  useful  purposes  was  long  ago  recog- 
nized by  congress.  We  think  it  may  be  safely  said  that  the 
right  to  appropriate  water  for  mining  and  other  useful  pur- 
poses is  settled  as  the  law  in  all  the  mining  states  of  the  West. 
It  is  certainly  the  settled  rule  in  this  state.  {Atchison  v. 
PetersoTij  1  Mont.  661;  Gallagher  v.  Basey^  1  Mont  467.) 
California,  it  is  true,  by  a  divided  court  has  confined  the  right 
to  make  such  appropriation  to  waters  on  public  lands,  holding 
that  the  purchaser  of  lands  from  the  government  takes  the 
same  with  all  the  common-law  riparian  rights  attached.  {Lux 
v.  Hoggin,  69  Cal.  265,  10  Pac.  674.) 

The  Oregon  Supreme  Court,  in  Curtis  v.  Water  Co. ,  20  Or. 
34,  23  Pac.  808,  and  25  Pac.  378,  followed  the  rule  announced 
by  the  California  court.  But  this  restriction  is  not  recognized 
in  Nevada  or  Colorado,  nor  in  any  other  of  the  mining  states 
or  territories,  that  we  are  aware  of.  {Jonts  v.  Adams^  19 
Nev.  78,  6  Pac.   442;   Reno   Smelting,   M.    <&  R.    Works  v. 
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Stevenson,  20  Nev.  2«9,  21  Pac.  317;  Coffin  v.  Ditch  Co.,  6 
Col.  448;  Golden  Canal  Co.  v.  Bright^  8  Col.  144,  6  Pac. 
142.) 

Bat  the  right  to  appropriate  the  water  of  the  streams  in  the 
states  and  territories  above  mentioned  has,  we  believe,  been 
universally  held  to  be  a  right  with  certain  restrictions  and 
limitations. 

Atchison  V.  Peterson  and  Gallagher  v.  JBasey^  supra^  were 
both  appealed  from  the  Supreme  Court  of  Montana  to  the  Su- 
preme Court  of  the  United  States,  and  are  reported,  respec- 
tively in  20  Wall. ,  at  pages  507  and  670.  In  both  these  cases 
the  rule  is  clearly  announced  that  the  right  to  appropriate 
water  in  the  states  and  territories  where  the  doctrine  of  ap* 
propriation  prevails  is  a  limited  or  restricted  right.  The  right 
to  appropriate  water  for  mining  purposes,  to  propel  machinery 
in  mills,  to  irrigate  agricultural  land,  and  for  like  purposes, 
is  recognized  as  well  for  one  purpose  as  for  another.  The 
appropriation  must  be  for  a  useful  purpose,  and  <  'is  limited, 
in  every  case,  in  quantity  and  quality,  by  the  use  for  which 
the  appropriation  is  made.'^    {Atchison  v.  Peterson^  supra.) 

In  Basey  v.  Gallagher,  20  Wall.  670,  Mr.  Justice  Field, 
delivering  the  opinion  of  the  court  said  :  < 'Water  is  diverted 
to  propel  machinery  in  flour  mills  and  saw  mills,  and  to  irri- 
gate land  for  cultivation,  as  well  as  to  enable  miners  to  work 
their  mining  claims;  and  in  all  such  cases  the  right  of  the  first 
appropriator,  exercised  within  reasonable  limits,  is  respected 
and  enforced.  We  say  within  reasonable  limits,  for  this  right 
to  water,  like  the  right  by  prior  occupancy  to  mining  or  agri- 
cultural land,  is  not  unrestricted.  It  must  be  exercised  with 
reference  to  the  general  condition  of  the  country  and  the  neces- 
sities of  the  people,  and  not  so  as  to  deprive  a  whole  neighbor- 
hood or  community  of  its  use,  and  vest  an  absolute  monopoly 
in  a  single  individual. ' ' 

The  appropriator  of  water  does  not  become  the  owner  of 
the  water  by  the  act  of  appropriation.  He  acquires  the  right 
to  the  use  of  the  water  for  some  useful  purpose.  The  miner, 
the  mill  man,  and  agriculturist  all  have  an  equal  right  to  ap- 
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propriate  water.  The  appropriator  for  one  useful  purpose 
has  DO  preference  or  superior  right  in  law  to  'an  appropriat6r 
for  any  other  purpose.  While  any  person  is  permitted  to  ap- 
propriate water  for  a  useful  purpose,  it  must  be  used  with 
some  regard  for  the  rights  of  the  public.  The  use  of  water 
in  this  state  is  declared  by  the  constitution  to  be  a  public  use. 
((Jonstitution,  Article  3,  §  15.)  It  is  easy  to  see  that,  if  per- 
sons by  appropriating  the  waters  of  the  streams  of  the  state 
became  the  obsolute  owners  of  the  water  without  restriction  in 
the  use  and  disposition  thereof,  such  appropriation  and  uncon- 
ditional ownership  would  result  in  such  a  monopoly  as  to 
work  disastrous  consequences  to  the  people  of  the  state.  The 
tendency  and  spirit  of  legislation  and  adjudication  of  the 
northwestern  states  and  territories  have  been  to  prevent  such 
a  monopoly  of  the  waters  of  this  large  section  of  the  country, 
dependent  so  largely  for  prosperity  upon  an  equitable,  and,  as 
far  as  practical,  free,  use  of  water  by  appropriation.  But 
we  will  not  further  discuss  this  feature  of  the  question  pre- 
sented by  this  appeal. 

The  contention  of  the  appellant  is  that  he  is  engaged  in  min- 
ing; that  he  has  a  right  to  use  the  water  of  the  stream 
mentioned  in  the  complaint  in  his  business;  that  if  he  made 
proper  effort  to^prevent  injury  and  damage  to  the  plaintiff,  and 
was  unable  to  prevent  such  damage,  he  is  not  responsible,  and 
the  plaintiff  is  without  remedy. 

We  believe  that  the  right  to  deposit  tailings  in  a  running 
stream  to  a  reasonable  extent  is  permissible  in  the  mining 
states  and  territories,  but  this  rule  has  never  been  carried  to 
the  extent  of  permitting  the  miner  to  flood  his  neighbor's 
land,  and,  by  depositing  tailings  and  debris  thereon,  to  sub- 
stantially injure  or  ruin  his  neighbor's  property. 

In  Ifobbs  V.  Canal  Co.,  66  Cal.  161,  4  Pac.  1147,  it  is  said: 
^<No  person,  natural  or  artificial,  has  a  right,  directly  or  in- 
directly, to  cover  his  neighbor's  land  with  mining  debris, 
sand  or  gravel,  or  other  material,  so  as  to  render  it  value- 
less." 

Our  own  court,  in  Lincoln  v.  RodgerSy  1    Mont   217,  held 
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that  the  first  locators  of  mining  ground  have  no  right,  by 
custom  or  other\¥i8e,  to  allow  tailings  to  run  free  in  the  gulch, 
and  render  valueless  the  mining  claims  of  subsequent  locators 
below  them.  And  in  Nelson  v.  O^  NeaL^  1  Mont.  284,  the  Su- 
preme Court  held  that,  while  miners  had  the  right  to  the  free 
use  of  the  channel  of  the  creek,  so  that  the  water  will  flow 
from  the  ground,  they  have  no  right  to  fill  the  channel  with 
tailings  that  will  flow  down  upon  the  claims  of  other  miners. 
And  it  makes  no  practical  difference  how  careful  a  miner  may 
be  in  working  his  mine,  if  he  actually  injures  his  neighbor's 
property,  he  is  responsible,  notwithstanding  the  effort  he 
makes  or  means  he  uses  to  prevent  such  injury.  {HiU  v. 
Smith,  27  Cal.  476;  Levaroni  v.  Miller,  34  Cal.   231.) 

Nor  is  the  contention  that  it  was  necessary  to  damage  plaint- 
iff's land  in  order  that  the  defendant  might  carry  on  bis  min- 
ing operations  successfully  available  as  a  defense.  {JEsmotid 
V.   Cheio,  16  Cal.  137.) 

Upon  this  question  it  is  said  in  Columbv^y  Etc.,  Iron  Co,  v. 
Tinker,  48  Ohio  St.  41,  26  N.  E.  630:  **The  further  claim 
of  the  company  that  it  had  the  right  to  make  the  deposits  in 
the  places  complained  of  because  it  was  necessary  to  the  suc- 
cessful conduct  of  its  own  business  to  so  place  them,  seems  no 
less  wanting  in  substance.  The  effect  is  to  measure  the  rights 
of  the  plaintiff  in  his  lands,  and  in  the  waters  of  the  Monday 
creek,  by  the  convenience  or  necessity  of  the  company's  busi- 
ness. ' ' 

In  Robinson  v.  Coal  Co.,  57  Cal.  412, — a  similar  case  to 
the  one  under  consideration, — the  court  said  :  <<But  the 
plaintiff's  evidence,  as  we  view  it,  tends  to  prove  another  and 
very  material  fact,  viz.,  that  said  refuse  matter  was  the  pro- 
duct of  the  defendant's  mining  operations,  and  was  deposited 
in  said  creek  through  agencies  controlled  by  the  defendant, 
and  that,  although  it  was  not  responsible  for  the  inundation  of 
the  plaintiff's  land  by  the  water  of  said  creek,  it  was  respon- 
sible for  the  deposit  of  the  deleterious  substances  with  which 
said  water  was  charged,  through  its  agency,  upon  said  land. 
This  does  not  in  any  manner  involve  the  question  of  the  de- 
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fendant's  right  to  mine  or  prosecute  any  other  legitimate  busi- 
ness upon  its  premises.  It  would  not  be  claimed  that  the  de- 
fendant could  convey  and  deposit  refuse  matter  from  its  mine 
upon  the  plaintiff's  land  by  means  of  carts  or  cars  without  in- 
curring liability  for  any  damages  which  the  plaintiff  might 
suffer  by  reason  thereof.  And  we  know  of  no  principle  upon 
which  it  could  be  held  that  a  person  may  escape  liability  by  doing 
that  indirectly  which  would  render  him  liable  if  done  directly. " 

In  PuTTvpelly  v.  Cheen  Bay  Co,,  13  Wall.  166,  it  is  said  by 
the  court  ^^that,  where  real  estate  is  actually  invaded  by  su- 
perinduced additions  of  water,  sand,  earth  or  other  material, 
so  as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a 
taking  within  the  meaning  of  the  constitution." 

In  discussing  the  doctrine  here  involved,  the  Supreme  Court 
of  California,  in  People  v.  Gold  Hun  Ditch  <&  Mining  Co. , 
66Cal.  138,  4  Pac.  1152,  said:  ''Undoubtedly,  the  fact 
must  be  recognized  that  in  the  mining  regions  of  the  state  the 
custom  of  making  use  of  the  waters  of  streams  as  outlets  for 
mining  debris  has  prevailed  for  many  years;  and  as  a  custom 
it  may  be  conceded  to  have  been  founded  in  necessity,  for 
without  it  hydraulic  mining  could  not  have  been  economically 
operated.  In  that  custom  the  people  of  the  state  have  silently 
acquiesced,  and  upon  the  strength  of  it  mining  operations,  in- 
volving the  investment  and  expenditure  of  large  capital,  have 
grown  into  a  legitimate  business,  entitled  equally  with  all 
other  business  pursuits  in  the  state  to  the  protection  of  the 
law.  But  a  legitimate  private  business,  founded  upon  a  local 
custom,  may  grow  into  a  force  to  threaten  the  safety  of  the 
people  and  destruction  of  public  and  private  rights,  and  when 
it  develops  into  that  condition  the  custom  upon  which  it  is 
founded  becomes  unreasonable^  because  dangerous  to  public 
and  private  rights,  and  cannot  be  invoked  to  justify  the  con- 
tinuance of  the  business  in  an  unlawful  manner.  Every  busi- 
ness has  its  laws,  and  these  require  of  those  who  are  engaged 
in  it  to  so  conduct  it  as  that  it  shall  not  violate  the  rights  that 
belong  to  others.  Accompanying  the  ownership  of  every 
species  of  property  is  a  corresponding  duty  to  so  use  it  as  that 
it  shall  not  abuse  the  rights  of  other  recognized  owners. ' ' 


190  FiTZPATRiGK  t?.  Montgomery.         [Oct.  T. '97 

We  think,  however,  as  is  held  by  the  authorities,  that  each 
case  of  this  character  should  be  determined  by  its  own  facts 
and  circumstances.  Persons  appropriating  water  cannot  avoid 
fouling  and  obstructing,  and,  to  some  extent,  diminishing,  the 
quantity  of  water  in  a  stream.  These  things  are  unavoidable, 
and  are  permitted  to  a  reasonable  extent  in  the  right  use  of 
the  water.  Verdicts  and  judgments  for  fanciful  or  insignifi- 
cant damages  in  such  cases,  ought  not  to  be  rendered.  Courts 
are  very  cautious,  and  ought  to  be  so,  in  issuing  injunctions 
in  such  cases,  as  more  damage  may  be  done  by  the  injunction 
than  could  be  prevented  by  its  issuance.  It  is  a  field  of  liti- 
gation filled  with  great  annoyance  and  difiSculty  to  both  legis- 
latures and  courts.  It  will  continue  to  be  such  as  long  as  the 
interests  of  men  conflict. 

As  far  as  the  case  under  discussion  is  concerned,  we  think, 
under  the  view  we  take  of  the  authorities  we  have  consulted 
in  a  very  full  consideration  of  the  case,  that  the  plaintiff  has  a 
meritorious  cause  of  action  against  the  defendant  for  actual 
damage  done  to  his  lands.  The  plaintiff  is  evidently  the  prior 
appropriator  of  the  waters  of  the  stream  mentioned  in  the  com- 
plaint, although  no  particular  stress  was  placed  upon  the  ques- 
tion of  priority  on  the  trial  of  the  case. 

We  see  no  error  in  the  action  of  the  court  in  excluding  the 
testimony  offered  by  defendant  to  prove  the  effort  he  made, 
and  his  inability  to  prevent  damage  to  plaintiff;  nor  in  the 
giving  of  the  instructions  by  the  court  upon  that  theory  of  the 
law,  which  action  is  assigned  as  the  principal  error  in  the 
case. 

The  doctrine  involved  in  this  case  is  thoroughly  and  ably 
discussed  by  Mr.  Curtis  H.  Lindley,  of  the  San  Francisco  bar, 
in  his  Treatise  on  the  American  Law  Relating  to  Mines  and 
Mineral  Lands,  in  Sections  838  to  853,  inclusive,  and  the  au- 
thorities are  collated  and  cited.  Especial  reference  is  made  to 
this  able  work,  and  the  authorities  cited  by  the  author. 

The  judgment  and  order  appealed  from  are  affirmed. 

Hunt,  and  Buck,  JJ.,  concur.  Affirmed, 
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STATE  OF  MONTANA  Appellant,  v.  JAMES  O'BRIEN, 

Bespondent. 

(Decided  Oct.  11, 1897.) 

Orimindl  Law — Appeal  hy  State. 

An  appeal  cannot  be  taken  by  the  State  from  an  order  setting  aside  an  information. 

Appeal  from  District  Courts  Silver  Bow  county.  William 
Clancy  y  Judge. 

James  O'Brien  was  indicted  for  forgery.  From  a  judg. 
ment  setting  aside  the  information,  the  state  appeals.  Dis- 
missed. 

C.  B.  Nolan^  Attorney  General,  for  the  State. 
B.  S.  Thresher^  for  Bespondent. 

Per  Cubiam. — An  information  was  filed  in  the  District 
Court  of  Silver  Bow  county  on  May  12,  1897,  charging  the 
defendant  with  the  crime  of  forgery.  The  defendant  moved 
the  coart  to  set  aside  the  information  for  reasons  stated  in  his 
motion.  The  court  sustained  the  motion  and  set  aside  the  in- 
formation. The  state  appealed  from  the  order  of  the  court 
sustaining  that  motion.  The  defendant  then  filed  his  motion 
here  to  dismiss  the  appeal  on  the  ground  that  no  appeal  is  al- 
lowed by  law  to  the  state  from  an  order  of  the  District  Court 
setting  aside  an  information. 

We  must  grant  the  motion  to  dismiss  the  appeal.  Section 
2273  of  the  Penal  Code  expressly  enumerates  the  grounds  of 
an  appeal  by  the  state,  no  authority  is  given  under  that  or  any 
other  statute  for  an  appeal  from  an  order  of  the  District  Court 
setting  aside  an  information.  The  state  cannot  appeal  except 
by  express  authority  of  the  statute.  This  doctrine  is  thor- 
oughly discussed  and  authorities  cited  in  State  v.  Northrup^ 
13  Montana  522,  35  Pac.  228.  The  code  does  not  change  the 
law  io  respect  to  the  question  involved  from  what  it  was  when 
the  decision  in  that  case  was  rendered.  (See,  also,  People  v. 
Richter,  113  Cal.  473,  45  Pac.  811.)     The  appeal  is  dismissed. 

IHwniaeed. 
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§JS|      J.    E.    OPPENHEIMER,  Respondent,    v.     FIRST     NA- 
TIONAL BANK  OF  BUTTE,  Appellant. 

[Submitted  Oct.  6, 1897.     Decided  Oct.  11 ,  1897 .  ] 

Assignment  of  Bank  Deposits — Garnishment. 

1.  Absignmknt  of  Bank  Deposit.— An  agreement  made  by  **F,"  whereby  be  trans- 
fers moneys  on  deposit  In  a  bank  to  bis  creditor,  upon  the  acceptance  by  the  credit- 
or becomes  an  assignment  of  the  deposit. 

2.  Same.— An  assignment  of  money  in  deposit  in  a  bank  need  not  be  In  writing,  and 
the  consent  of  tlie  bank  Is  not  necessary  to  make  it  valid  as  between  the  parties. 

8.  Bank  Dbposit— Garn<<;itn«nt— One  who  attMcbes  money  on  deposit,  obtains  no 
better  title  to  the  same  than  that  of  the  defendant  at  the  time  of  the  leTy. 

Appeal  from,  District  Courts  Silver  Bow  county,  William 
O,  Speer^  Judge, 

Action  by  J.  E.  Oppenheimer  against  the  First  National 
Bank  of  Butte.  From  a  judgment  for  plaintiff,  and  an  order 
denying  its  motion  for  new  trial,  defendant  appeals.  Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Freyschlag,  Huffman  &  Co. ,  a  mercantile  corporation  doing 
business  at  Piiilipsburg,  Montana,  was  on  the  verge  of  insol- 
vency, and  at  the  time  indebted  in  a  large  amount  to  the  bank- 
ing co-partnership  of  Hyde,  Freyschlag  &  Co.,  of  the  same 
town.  On  September  27,  1893,  a  member  of  the  last-men- 
tioned firm  called  upon  the  vice  president  of  the  corporation 
(who  was  in  full  charge  of  its  business),  and  asked  for  the 
payment  of  the  indebtedness  aforesaid.  This  officer  of  the 
corporation  replied  that  the  only  money  it  had  was  the  sum  of 
{2, 280. 67,  on  deposit  in  the  First  National  Bank  of  Butte, 
Montana.  At  the  request  of  the  member  of  the  firm,  he  con- 
sented to  transfer  said  sum  as  a  payment  on  the  account. 
Entries  were  made  on  the  respective  books  of  the  firm  and 
corporation  showing  this  transaction,  and  immediately  prior, 
to  the  making  of  such  entries  the  vice  president  of  the  cor- 
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ition  signed  and  sent  a  cipher  telegram  to  the  Butte  bank, 
^h  was  received  on  the  day  it  was  sent,  namely  September 
1. 

he  telegram,    as    sent,    was  as  follows:     '^Philipsburg, 

tember  27,  '93.     Charge  our  account  twenty-two  eighty, 

y-seven,  and  credit  account   of   Hyde,  Freyschlag  &  Co. 

littances  by  mail.     Freyschlag,  Huffman  &  Co." 

he  officers  of  the  Butte  bank  were  in  doubt,  from  one  am- 

sous  word  in   the  telegram,  whether  it  directed  the  trans- 

>f  12,280.67  or  |2,980.67.     At  the  time,  the  mercantile 

oration  had  to  its  credit   in   the  Butte  bank  $1, 900  only, 

vithin  a  short  period,  remittances  having  been  forwarded 

,  its  credit  was  $2,280.67  within  a  few  cents.     Being  in 

t  as  to  the  amount  specified  in  the  dispatch,  and  unwill- 

0  allow  the  corporation  an  overdraft,  and  through  what 
ened  subsequently,  the  Butte  bank  never  made  the  entries 
ansfer  on  its  books. 

1  September  29th  the  First  National  Bank  of  Butte  was 
n1  with  a  notice  of  garnishment  in  the  suit  of  plaintiff 
n  against  the  mercantile  corporation,  his  debtor,  as  de- 
fendant. In  the  early  part  of  October,  after  the  service  of 
the  notice  of  garnishment,  the  ambiguity  in  the  telegram  as 
to  the  amount  of  money  specified  was  explained  to  the  Butte 
bank  by  the  Philipsburg  firm.  In  answer  to  the  garnishment 
the  Butte  bank  stated  it  had  no  funds  to  the  credit  of  the  mer- 
cantile corporation. 

This  action  was  against  the  defendant  herein  to  compel  it  to 
pay  plaintiff  the  amount  of  his  claim  against  the  mercantile 
corporation.  The  case  was  tried  to  the  court  without  a  jury, 
who  rendered  a  decision  in  favor  of  plaintiff.  From  the  judg- 
ment and  order  denying  a  motion  for  a  new  trial  this  appeal 
is  taken. 

ForbU  cfc  FarJnSy  for  Appellant. 

<^In  order  to  constitute  a  valid  assignment  of  a  debt  or  other 
chose  in  action,  in  equity,  no  particular  form  of  words  i? 

Vou  XX-13 
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necessary.  *  *  *  *  Any  order,  writing  or  act  which 
makes  an  appropriation  of  a  fund  amounts  to  an  equitable 
assignment  of  the  fund/' 

*'An  oral  or  written  declaration  may  consequently  be  as 
effectual  as  the  most  formal  instrument  and  pass  the  right  to 
an  obligation  under  seal  or  of  record."  (Vol.  I.  Am.  &  Eng. 
Encyclopedia  of  Law,  p.  835,  1st  Ed.) 

The  court  also,  in  the  same  finding,  says  : 

<<No  notice  was  given  the  bank  of  any  'assignment  or  trans- 
fer of  the  fund,  except  the  telegram  mentioned,  prior  to  the 
attachment  of  the  funds  on  the  29th  of  September." 

We  submit  that  no  notice  was  necessary  prior  to  the  29th 
of  September.  Notice  is  no  part  of  the  assignment,  which 
can  be  absolutely  good  and  valid  as  between  the  parties  with- 
out notice,  and  is  required  simply  to  protect  innocent  parties. 
An  attaching  creditor  is  not  an  innocent  purchaser  in  the  eyes 
of  the  law,  but  he  only  takes  the  same  interest  in  the  prop- 
erty attached  which  the  attachment  debtor  had  at  the  time  of 
the  levy  of  the  attachment.  (2  Wade  on  Attachment,  Sec- 
tion 410.) 

It  is  not  essential  in  order  to  bind  a  debtor  that  he  should 
have  received  notice  of  the  assignment  of  a  chose  in  action 
prior  to  the  service  of  summons  in  garnishment,  nor  even  that 
he  should  be  so  notified  prior  to  his  answer  in  the  proceeding. 
When  he  is  notified  after  an0wering,  or  any  time  prior  to 
judgment,  so  as  to  bring  such  assignment  to  the  attention  of 
the  court,  it  is  a  duty  to  do  so  and  thereby  protect  himself. 
(2  Wade  on  Attachment,  Sec.  472;  82  Pac.  755;  1st  Am.  & 
Eng.  Enc.  of  Law,  p.  841;  Muir  v.  Schench  <&  Bobinsonj  38 
Am.  Dec.  633-635;  Elijah  Dix,  etal.y  v.  Samuel  Cobbj  et  al,y 
4  Mass.  607;  Smith  v.  Blatchford^   52  Am.  Dec.  605. 

The  transflDction  in  this  case  constituted  a  good  assignment. 
Central  NaV I  Bank  v.  Spratlen^  43  Pac.  1048;  Warren  y. 
First  NaVl  Bank,  26  L.  R.  A.  746. 

Stephen  De  Wolf,  for  Respondent. 

Citing,  Bank  v.  Millard,  10  Wal.   165,  Am.  &  Eng.  Enc. 
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of  Law  vol.  II.  2nd  Ed.  p.  1062-1066;  Christmas  v.  Russdl^ 
14  Wal.  67;  C'ushman  v.  Harrison^  90  Cal.  297;  Ihmcam,  v. 
Berlin,  60  N.  Y.  161;  Dana  v.  Bank,  13  Allen  446;  Yard- 
ley  V.  Bank^  66  Fed.  860;  Aetna  Bank  v.  Fourth  National 
Bank,  46  N.  Y.  82;  Havns  v.  Clark,  3  Comstock,  93;  e7<?n<5»  v. 
Pacific  Lwmher  Co.,  13  Nevada,  369;  2>6^na  v.  Bank,  13 
Allen,  446;  Bvllard  v.  RandaU,  1  Grey,  606;  Attorney 
General  v.  Insura/nce  Co.,  71  N.  Y.,  326;  Harris  v.  Clark, 
3  N.  Y.,  116;  Chapman  v.  FAi^<?,  6  N.  Y.,  416;  Z%(i 
V.  Caffrey,  46  Pa.  State,  410;  Ballard  v.  Ramdall,  1 
Grey  605;  Mayer  v.  Bank,  51  Georgia,  326;  ^r/^i  v.  T«^^- 
«^,  81  N.  Y.  460;  Bushy.  Foote,  38  Am.  Rep.  311;  «^n^ 
V.  J^^t^ww  CI,  29  Am.  Rep.  310. 

Buck,  J. — ^There  is  no  dispute  in  the  evidence  as  to  the 
facts  contained  in  the  statement. 

The  appellant  maintains  that  there  was  no  attempt  to  as- 
sign the  bank  account  through  the  instrumentality  of  the  tele- 
gram; that  it  was  only  a  notice  of  what  was  done,  and  that 
the  agreement,  and  what  was  done  at  the  time  of  sending  the 
telegram  or  immediately  subsequent  thereto,  constituted  an 
equitable  assignment  by  the  mercantile  corporation  of  the 
moneys  to  its  credit  in  the  Butte  bank. 

The  respondent,  on  the  other  hand,  contends  that,  if  there 
was  any  assignment,  it  must  depend  on  the  telegram  alone, 
and  that,  the  same  being  in  the  nature  of  a  check  or  bill  of 
exchange,  and  never  having  been  accepted  by  the  Butte  bank, 
it  in  no  wise  assigned  or  passed  title  to  the  funds  on  deposit 
there. 

We  are  of  the  opinion  that  there  was  an  assignment,  and 
that  the  telegram  was  simply  a  notice  to  the  Butte  bank  of 
such  assignment.  The  managing  officer  of  the  corporation 
agreed  to  transfer  to  the  co-partnership  the  moneys  it  had  on 
deposit  in  the  Butte  bank,  and  the  entries  on  the  books  of  the 
two  showed  that  this  agreement  was  carried  out  in  so  far  as 
it  could  be  executed  at  the  time.  The  co-partnership  cred- 
ited the  corporation  with  the  sum  deposited  in  the  First  Na- 
tional Bank  of  Butte,  and  the  corporation  charged  the  former 
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on  its  books  with  that  sum.  It  was  not  essential  to  the  as- 
signment that  it  should  have  been  in  writing.  See  Risley  v. 
jBankj  83  N.  Y.  318.  Nor  was  it  necessary  that  the  Butte 
bank  should  have  consented  to  the  assignment  in  order  to  ren- 
der it  valid  as  between  the  assignor  and  assignee.  See  Mer- 
chants <£  Mmera^  Bank  v.  BameSj  18  Montana  335,  45  Pac. 
218;  also  State  ex  rel.  v.  ConroWy  19  Montana  104,  47  Pac. 
640. 

Of  course,  il  the  assignment  depended  on  the  telegram 
alone,  it  would  have  been  inoperative,  because,  as  respondent 
correctly  claims,  so  long  as  its  directions  were  not  obeyed  by 
the  Butte  bank,  it  was  only  in  the  nature  of  an  unaccepted 
check  or  bill  of  exchange.  But  the  manifest  intention  of  the 
parties  to  this  transaction  was  to  turn  over  and  assign  all  the 
moneys  the  mercantile  corporation  had  then  to  its  credit  (and 
would  have  through  immediate  remittances)  in  the  Butte 
bank,  and  this  intention  could  hardly  have  been  made  more 
manifest  than  it  was  by  the  acts  of  the  parties  in  making  the 
entries  on  their  books.  In  support  of  our  conclusion  we  cite 
JRialey  v.  Bank,  aupra^  Coates  v.  Bank^  91  N.  Y.  20,  and 
Foxvrth  Street  Bank  v.  Tardley,  166  U.  S.  634,  17  Sup.  Ct 
439.  When  plaintiff  served  his  notice  of  garnishment,  he  ac- 
quired no  better  title  than  his  debtor  possessed  to  the  bank 
account  at  the  date  of  said  service. 

The  judgment  is  reversed  and  the  case  remanded,  with  di- 
rections to  the  lower  court  to  render  judgment  in  favor  of 

appellant. 

Beversed  and  Remanded. 

Pembertok,  C.  J.,  and  Hunt,  J.,  concur. 
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LEOPOLD     BOSCOVITZ,      Respondent,     v.     WALTER 

COOPER,    Appellant. 

I  Submitted  June  8, 1897.    Decided  Oct.  1 1 ,  1897.] 

Jvdgjoefit —  When  Sustained  iy  Pleading. 

A  COMPLAINT  which  states  a  cause  of  action,  and  a  replication  which  directly  denies 
all  the  afflrmatlye  matters  alleged  In  the  answer,  will  support  a  Judgment  In  fayor 
of  the  plaintiff,  although  some  of  the  ayerroents  in  the  replication  are  indirect  and 
ambiguous. 

Appeal  from  District  Courts  Gallatin  county.  F.  K. 
Armstrong^  Jvdge. 

AcnoN  by  Leopold  Boscovitz  against  Walter  Cooper. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Statement  of  the  case. 

This  was  an  action  on  a  promissory  note.  The  answer  to 
the  complaint  set  forth  that,  as  collateral  security  for  the 
payment  of  the  note,  the  defendant  had  assigned  to  plaintiff 
certain  bonds  of  a  value  in  excess  of  the  sum  for  which  the 
note  had  been  executed;  and  that  the  plaintiff  had,  with  in- 
tent to  defraud  defendant,  converted  said  bonds  to  his  own 
use,  and  had  allowed  a  credit  on  the  notes  of  less  than  the 
market  value  of  said  bonds  at  the  time  of  their  alleged  con- 
version. 

The  replication  denied  that  the  bonds  were  worth  what  the 
defendant  claimed,  and  denied  any  conversion  of  them.  Pro- 
ceeding, it  ^  'denies  that  the  plaintiff,  at  any  time  or  at  all, 
without  any  right  or  authority,  sold  or  disposed  of  said  bonds, 
or  either  thereof,  with  intent  to  defraud  or  cheat  the  defend- 
ant, or  that  he  ever  sold  or  disposed  of  said  bonds,  or  any 
thereof,  in  any  way  or  manner  except  as  he  was  authorized  to 
do  by  virtue  of  the  law  in  such  cases  made  and  provided^  and 
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of  bis  contract  with  the  defendant,  and  by  the  direction  of 
the  defendant,  at  public  auction,  after  due  and  legal ,  notice, 
to  the  highest  and  best  bidder  for  cash  at  which  sale  said 
bonds,  and  every  one  of  them,  were  sold  at  their  full  market 
value,  and  the  proceeds  of  said  sale  were  duly  credited  on  said 
note  by  plaintiff. '^  Several  other  issues  were  raised,  which 
it  is  unnecessary  to  set  forth.  Upon  these  pleadings,  the 
case  was  tried  to  the  court,  without  a  jury. 

The  appeal  is  from  the  judgment  in  favor  of  plaintiff. 

A.  D.  MoPhersoTij  Smith  di  Wordy  and  A.  J,  Campbdlj 
for  Appellant. 

LiLce  <&  Ztccey  for  Respondent. 

Per  Curiam. — None  of  the  evidence  is  contained  in  the 
record.  The  appellant  contends  that  the  pleadings  do  not 
support  the  judgment. 

The  replication  is  not  a  model  of  good  pleading.  Its  aver- 
ments as  to  the  disposal  of  the  bonds  held  as  collateral  sa- 
curity  for  the  payment  of  the  note  were  somewhat  indirect 
and  ambiguous.  No  objection  was  made  to  the  replication, 
however,  and  it  contained  direct  denials  of  all  the  affirmative 
averments  of  the  answer,  which  fully  sufficed  to  raise  issues 
for  trial.  We  are  of  the  opinion  that  there  is  no  merit  in  ap- 
pellant's contention  that  the  pleadings  do  not  support  the 
judgment 

The  judgment  is  affirmed,   with  costs. 

Ajfirmed, 


STATE   EX   REL.    CRAWFORD,    et  al.,    Appellants,    v. 
"^-^  MINNESOTA   &    MONTANA   LAND  AND   IM- 

PROVEMENT CO.,  Respondent. 

[Submitted  Sept.  27,  1897.    Decided  Oot.  11. 1897.] 

MandamuB — Pleading — Fraud — Legal  Conclusions. 

m 

ALLBOATI0N8  In  the  complatnt  tbat  relators  were  Induced  by  connlTance  of  defendant 
to  belieye  that  they  had  no  legal  remedy  to  compel  defendant  to  repair  Its  canal,  and 
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that,  because  of  ttaeir  mlitake  and  the  fradd  to  which  they  were  lubjeeted,  they 
had  acceded  to  relators'  demand  for  a  higher  rate  of  water,  are  legal  conclusions, 
and  do  not  state  facts  sufficient  to  allow  a  mandamus  to  compel  defendant  to  furnish 
water  to  iklaintUCs  In  violation  of  the  terms  of  their  contract. 

Appeal  from  District  Caurty  Yellowstone  county,  C.  If, 
Zoudy  Jvdge, 

Mandamus,  on  the  relation  of  A.  M.  Crawford  and  another, 
against  the  Minnesota  &  Montana  Land  &  Improvement  Com- 
pany. From  an  order  denying  the  writ,  relators  appeal. 
Affirmed. 

Statement  of  the  case. 


The  allegations  in  the  petition  of  the  relators  for  a  writ  of 
mandamus  are  substantially  as  follows  : 

''The  defendant,  a  corporation  organized  for  the  purpose  of 
acquiring  title  to  certain  arid  lands  situated  in  Yellowstone 
county,  proceeded  to  reclaim  them  with  waters  diverted  by 
means  of  an  irrigating  ditch  or  canal  from  the  Yellowstone 
river.  Relators  purchased  from  defendant  a  portion  of  said 
lands,  together  with  a  water  right  for  cultivating  the  same, 
in  the  year  1882.  In  1884,  after  the  completion  of  the  canal, 
the  county  commissioners  of  Yellowstone  county,  pursuant  to 
Section  278,  Chapter  15,  Fifth  Division,  Revised  Statutes  of 
Montana  1879,  established  the  water  rates  to  be  paid  by  pur- 
chasers of  lands  from  defendant.  The  board  passed  the  fol- 
lowing resolution  in  reference  thereto  :  <  On  motion  it  was 
resolved  that  the  rate  for  water  taken  from  the  Minnesota  & 
Montana  Land  &  Improvement  Company's  ditch,  per  miner's 
inch,  five-inch  head,  shall  be  as  follows :  From  May  15  to 
August  1,  1884,  seventy-five  cents  per  inch;  from  August  1 
to  October  15,  1884,  twenty-five  cents  per  inch;  purchasers 
to  have  the  privilege  of  continuous  flow  for  each  respective 
season.' 

**The  relators  used  the  water  for  the  purpose  of  cultivating 
their  land  for  a  number  of  years.  The  defendant  having 
neglected  the  canal,  and  suffered  it  to  get  in  bad  condition^  at 
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some  period  prior  tx)  1889  announced  that  it  would  not  make 
the  necessary  repairs  to  furnish  its  customers  with  water  un- 
less it  should  be  guaranteed  a  specified  rate  for  a  term  of 
years,  and  demanded  of  them  such  a  guaranty. ' ' 

The  petition,  proceeding,  contains  the  following  averments  : 

<  <That  relators  were  induced  to  believe  that  they  had  no 
legal  means  whereby  they  could  enforce  defendant  to  repair 
its  said  canal,  and  that  they  were  so  induced  to  believe  at  the 
connivance  of  defendant,  as  well  as,  upon  information  and 
belief,  they  allege,  at  the  instance  of  defendant. 

''That  because  of  their  mistake  and  the  fraud  to  which  they 
were  subjected,  as  herein  just  above  set  forth,  and  because  of 
their  pressing  necessity  for  water  from  said  canal  for  irrigat- 
ing their  said  tract  of  land,  and  not  otherwise,  relators  ac- 
ceeded  to  the  demand  of  defendant  that  it  be  guaranteed  a 
specified  rate  for  a  term  of  years,  and  in  accordance  therewith 
asked,  and  in  the  presence,  hearing,  and  knowledge  of  the 
agent  of  defendant,  that  the  board  of  commissioners  should 
act  in  their  behalf,  and  for  them  and  as  their  agent,  to  the 
making  of  a  contract  with  defendant  guaranteeing  a  specified 
rate  for  a  term  of  years  to  defendant  for  water  from  said 
canal,  whereby  the  said  canal  would  be  repaired,  and  they  as- 
sured for  the  time  of  water  facilities  for  their  said  tract  of 
land. 

' 'That  thereupon,  and  after,  the  said  board  of  commission- 
ers took  upon  itself  to  act  in  behalf  of  users  of  water  from 
said  canal,  among  them  relators,  and  entered  into  with  de- 
fendant the  hereinafter  set  forth  contract,  which  said  con- 
tract is  and  appears  of  record,  as  follows :  'Wherefore,  on 
motion  of  Babcock,  seconded  and  carried,  it  is  hereby  re- 
solved and  ordered  that  by  virtue  of  the  power  and  authority 
by  law  vested  in  the  Board  of  County  Commissioners  in  the 
premises,  the  said  board  do  hereby  make,  fix,  and  establish 
the  price  or  rate  for  which  the  Minnesota  &  Montana  Land  & 
Improvement  Company  shall  sell  water  from  its  irrigating 
ditch  or  canal  tapping  the  Yellowstone  river  at  a  point  about 
ten  miles  west   of  Park  City,  traversing  what  is  known  aa 
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'Clark's  Fork  Bottom,'  in  said  county  of  Yellowstone,  at 
the  rate  of  two  dollars  per  inch  per  year,  during  the  whole  ir- 
rigating season  each  year  for  the  period  of  ten  years,  com- 
mencing the  first  day  of  January,  A.  D.  1889,  and  ending  on 
the  first  c  ay  ii  January,  A.  D.  1899;  that  the  said  rate  is 
hereby  established  and  fixed  irrevocably  for  said  period  of  ten 
years  in  consideration  of  the  Minnesota  &  Montana  Land  & 
Improvement  Company  proceeding  to  improve,  enlarge,  and 
repair  the  said  irrigating  canal  in  accordance  with  plans  and 
estimates  now  on  file  in  its  office  in  New  York  City,  state  of 
New  York,  rebuilding  the  flumes,  raising  the  banks,  and 
clearing  and  dredging  said  canal  in  such  places  and  in  such 
manner  as  its  engineer  may  deem  expedient  and  proper,  at  an 
estimated  expense  of  twenty  thousand  dollars;  that  this  order 
and  resolution  herein  made  and  expressed  is  intended  and  un- 
derstood to  have  and  possess  the  full  force,  eflfect,  and  bind- 
ing obligation  of  a  contract;  that  it  is  further  ordered  that  all 
water  rates,  orders,  and  conditions  heretofore  made  by  the 
Board  of  County  Commissioners  of  this  county  governing  the 
rate  for  which  the  said  Minnesota  &  Montana  Land  &  Im- 
provement Company  shall  sell  water  from  said  canal,  and  all 
amendments  to  the  foregoing  proposition  of  said  company  en- 
tered upon  the  record  of  proceedings  of  this  Board  of  County 
Commissioners,  are  hereby  revoked  and  annulled' — which  said 
contract  appears  of  record  on  page  382  of  book  one  (1)  of 
the  record  of  the  proceedings  of  the  Board  of  County  Com- 
missioners of  said  county. 

'<That  on  the  29th  of  April  of  the  year  L897  relators  paid 
to  defendant  the  sum  of  fifty  ($50)  dollars,  lawful  money  of 
the  United  States  of  America,  for  which  they  demanded  that 
defendant  should  furnish  them  with  water  from  its  said  canal, 
to  be  used  in  irrigating  their  said  tract  of  land. 

'^That  for  and  on  behalf  of  themselves  relators  rescinded  the 
hereinbefore  set  forth  ten-year  two-dollar  contract,  and  re- 
cinded  all  authority  by  them  granted  to  the  said  board  in  the 
premises,  and  promptly,  upon  discovering  their  mistake  there- 
in, and  the  fraud  to  which  they   had  been  subjected;  and  de- 
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manded  of  defendant,  in  consideration  of  the  said  fifty  ($5u) 
dollars,  that  it  should  furnish  them  from  its  said  canal  with 
fifty  inches  of  water  for  the  entire  irrigating  season  of  the 
year  1897  for  irrigating  their  said  tract  of  land;  and  that  they 
have  faithfully  and  fully  performed  on  their  part  all  of  the 
conditions  of  the  aforesaid  contract  of  purchase  of  land  and 
right  of  water  from  defendant's  said  canal  precedent  to  their 
being  furnished  water  in  accordance  therewith;  and  that  re* 
lators  need  and  require  fifty  inches  of  water  therefrom  on 
their  said  land  during  said  time,  and  that  they  will  suffer 
great  and  irreparable  damage  in  case  they  be  not  iurnished 
said  amount  by  defendant. 

<<That,  notwithstanding  relators'  said  rescission  and  demand 
herein  just  above  set  forth,  defendant  obstructed,  and  con- 
tinues to  obstruct,  the  water  in  its  said  canal  from  flowing  to 
and  upon  the  relators'  said  tract  of  land  to  the  amount  of 
fifty  inches  or  to  any  amount  in  excess  of  twenty -five  inches. 

* « Wherefore,  relators  demand  that  defendant  be  ordered  to 
appear  before  the  judge  of  this  court  in  chambers,  and  show 
cause  why  it  should  not  be  ordered  to  furnish  relators  with 
fifty  inches  of  water  from  its  said  canal  to  be  used  in  irri- 
gating said  tract  of  land,  and  to  pay  costs  of  this  action,  and 
that  relators  have  such  other  relief  as  to  the  judge  of  this 
court  may  seem  right  and  just." 

The  District  Court  denied  the  petition,  and  indorsed  upon 
it  the  following  order  or  judgment :  <  'Petition  denied. 
Judge  refuses  to  make  order  to  show  cause  on  the  ground 
that  this  is  not  the  proper  remedy,  and  an  alternative  writ  of 
mandate  has  been  quashed  on  July  3,  1897,  in  a  similar  ac- 
tion. Clerk  is  directed  to  file  papers  as  of  July  6,  1897.  C. 
H.  Loud,  Judge.     (Filed  July  7,  1897,  as  of  July  6,  1897.)" 

The  appeal  is  from  the  judgment  or  order  aforesaid. 

A.  M,  i&  S.  A.  Crawfordy  in  person. 

Ja%.  R.  Go88y  for  Respondent. 

Per  Curiam. — ^The  petition  in  this  proceeding  is  so  inartis- 
tically  framed  that  we  have  encountered  no  little  difficulty  in 
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oomprehending  the  tenor  and  purpose  of  its  contents.  No 
doubt  the  lower  court  had  the  same  experience.  It  hardly 
merits  the  name  of  a  pleading.  These  facts  are  to  be  gath- 
ered from  it : 

In  1884  the  Board  of  County  Commissioners  established 
water  rates  for  purchasers  of  land  from  defendant.  This 
they  did,  however,  for  the  year  1884  only.  Some  time  prior 
to  1889,  at  the  request  and  with  the  full  consent  of  relators, 
the  board  established  other  rates.  What,  in  this  proceeding, 
their  legal  effect  would  have  been,  had  relators  properly 
pleaded  the  mistake  and  fraud  they  relied  upon,  it  is  unne- 
cessary for  us  to  discuss. 

The  averments  of  fraud  and  mistake  in  the  petition  are  mere 
legal  conclusions,  which  we  are  forced  to  entirely  disregard. 

This  leaves  relators  in  the  attitude  of  seeking  to  compel  the 
defendant  to  furnish  them  water  in  utter  disregard  of  a  con- 
tract voluntarily  entered  into,  and  partly  complied  with  for  a 
long  period  of  time.  Under  these  circumstances  the  petition 
was  properly  denied. 

The  judgment  or  order  denying  it  is  affirmed. 

AJirmed. 


KENT  &   STANLEY   CO.,    Appellants   v.    H.    S.    TUT- 
TLE, ET  AL.,  Respondents. 

[Submitted  Oct.  IS,  1897.    Decided  Oct.  18, 1897.] 

Foreign   Corporations — Interstate    Commerce — Pleading. 

Ik  ak  action  wbich  la  brought  to  recorer  the  yalue  of  goods  sold  In  this  state,  and  In 
which  the  answer  alleges  and  the  reply  admits  that  the  plaintiff  is  a  foreign  corpora* 
tlon  and,  at  and  before  the  time  of  the  sale,  was  engaged  in  the  business  of  selling 
goods,  wares  and  merchandise  in  the  state  of  Montana,  and  that  plaintiff  had  never 
complied  with  the  laws  of  the  state  relating  to  foreign  corporations  doing  business 
In  this  state,  it  Is  necessary  for  plaintiff  to  allege  facts  which  show  that  the  sale  and 
delivery  of  the  goods  were  of  the  nature  of  interstate  commerce;  and  where  he  fails 
so  to  allege  a  motion  for  Judgment  on  the  pleadings  is  properly  granted. 

Appeal  from,  District  Courts  Silver  Bow  county.      William 
0.  Speer,  Jvdge. 


so   8U3 
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Action  by  the  Kent  &  Stanley  Company,  a  corporation, 
against  H.  S.  Tuttle  and  others,  which  was  dismissed  by 
plaintiff,  before  judgment,  as  to  defendant  J.  H.  Leyson. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  sued  to  recover  $158.02,  alleged  to  be  due  by  the 
defendants,  trustees  of  the  Tuttle-Dugan  Jewelry  Company, 
of  Butte,  Montana. 

Plaintiff  alleged  that  at  the  time  mentioned  in  the  complaint 
it  was  and  is  a  corporation  existing  under  the  laws  of  the 
state  of  Rhode  Island,  and  that  the  Tuttle-Dugan  Jewelry 
Company  was  a  corporation  organized  under  the  laws  of  Mon- 
tana, and  that  the  defendants,  at  all  times  mentioned  therein, 
were  trustees  and  officers  of  said  Tuttle-Dugan  Jewelry  Com- 
pany; that  on  or  about  the  7th  day  of  March,  1894,  the  said 
Tuttle-Dugan  Jewelry  Company  became  indebted  to  plaintiff 
upon  an  open  account  for  certain  goods,  wares,  and  merchan- 
dise of  the  value  of  $158. 02,  and  that  the  said  company 
wholly  failed  and  refusec*  to  comply  with  Section  460  of  the 
Fifth  Division  of  the  Compiled  Statutes  of  Montana,  by  filing 
the  annual  statement  thereby  directed,  signed  by  its  president 
and  a  majority  of  its  trustees,  and  verified  by  the  oath  of  its 
president,  and  asking  judgment  against  the  defendants,  and 
each  of  them,  for  the  sum  of  $158.02. 

Defendant  H.  S.  Tuttle  filed  his  answer,  in  which  he  de- 
nied that  J.  H.  Leyson  was,  or  ever  had  been,  a  trustee  or 
officer  of  the  Tuttle-Dugan  Jewelry  Company,  and  alleged  : 

'  First.  That  plaintiff  is  a  foreign  corporation,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Rhode  Island,  and  at  and  prior  to  the  date  of  the  sale  and  de- 
livery of  the  goods,  wares,  and  merchandise  by  plaintiff  to 
the  Tuttle-Dugan  Jewelry  Company,  as  set  forth  in  plaintiff^s 
complaint,  the  plaintiff  had  attempted  and  commenced  and  be- 
gun to  do  and  was  doing  the  business  of  selling  and  deliver- 
ing goods,  wares,  and    merchandise,  to-wit,  jewelry,  chains, 
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hat  pins,  bracelets,  and  other  merchandise  in  the  state  of  Mon- 
tana, and  to  the  merchants  and  citizens  in  the  county  of  Silver 
Bow,  and  elsewhere  in  the  state  of  Montana. 

'  ^Second.  That  plaintiff  wholly  failed  to  file,  and  has  never 
filed,  in  the  office  of  the  Secretary  of  State,  or  in  the  office  of 
the  County  Recorder  of  the  county  of  Silver  Bow,  or  in  any 
other  county  of  the  state  of  Montana  wherein  plaintiff  in- 
tended to  carry  on  business,  a  duly-authenticated  or  any  copy 
of  its  charter  or  certificate  of  incorporation  or  statement, 
verified  by  the  oath  of  its  president  and  secretary,  or  a  ma- 
jority of  its  board  of  directors,  showing  the  name  of  such 
corporation,  with  location  of  its  principal  office  or  place  of 
business  without  this  state,  or  the  location  of  its  place  of  busi- 
ness or  principal  office  in  this  state,  or  the  amount  of  its 
capital  stock,  or  the  amount  thereof  actually  paid  in  money, 
or  the  amount  thereof  paid  in  any  other  way  than  in  that  way, 
or  the  amount  of  its  assets,  or  of  what  such  assets  consist,  or 
the  actual  cash  value  thereof,  or  the  liabilities  of  such  cor- 
poration, or,  if  its  indebtedness  is  secured,  how  secured,  or 
upon  what  property,  as  required  by  the  laws  of  Montana. 

<^Third.  That  plaintiff  wholly  failed  to  file,  and  has  never 
filed  in  the  office  of  the  Secretary  of  State  of  the  State  of  Mon- 
tana, any  certificate  under  the  head  of  its  president  or  seal  of 
said  company,  or  otherwise  or  at  all,  designating  an  agent,  a 
citizen  of  Montana,  upon  whom  service  of  summons  and  other 
process  may  be  made;  or  stating  the  principal  place  of  business 
of  such  corporation  in  this  state. 

^^Fourth.  That  by  reason  of  such  failure  on  the  part  of 
plaintiff  all  its  acts,  contracts,  and  the  sale  contract  and  acts 
set  forth  in  the  complaint  were  and  are  void  and  invalid  as  to 
plaintiff,  and  this  court  has  no  power  to  enforce  the  same  in 
favor  of  plaintiff,  and  no  jurisdiction  in  this  action." 

The  defendants.  O.  Dugan  filed  his  answer,  and  denied,  upon 
information  and  belief,  <<that  the  said  Tuttle-Dugan  Jewelry 
Company  wholly  failed  or  neglected  or  refused  to  comply  with 
the  provisions  of  Section  460  of  the  Fifth  Division  of  the 
Compiled  Statutes  of  Montana,  or  wholly  failed  to  file  the  an- 
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Dual  statement  thereby  required  between  the  Ist  and  the  20th 
days  of  September,  1894;  and  averred  upon  information  and 
belief,  that  John  ^.  Cotter,  one  of  the  trustees,  filed  a  state- 
ment  as  required  by  law;"  and  alleged  affirmatively  matters 
substantially  as  pleaded  in  Tuttle^  s  answer. 

Thereafter,  on  motion  of  plaintiff,  the  cause  was  ordered 
dismissed  as  to  the  defendant  J.  H.  Leyson. 

Plaintiff  filed  a  replication  to  the  answer  of  the  defendant 
H.  S.  Tuttle,  and  admitted  <<that  this  plaintiff  is  a  foreign 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Rhode  Island,  and'  that  at  and  prior  to 
the  date  of  the  sale  and  delivery  of  the  goods,  wares,  and 
merchandise  described  in  its  complaint  herein  it  had  engaged 
in,  and  was  engaged  in,  the  business  of  selling  and  delivering 
goods,  wares,  and  merchandise  to  merchants  and  citizens  in 
the  county  of  Silver  Bow  and  t^lsewhere  in  the  state  of  Mon- 
tana." Plaintiff  further  admitted  all  the  allegations  in  the 
second  and  third  subdivisions  of  the  separate  answer  of  de- 
fendant H.  S.  Tuttle,  but  specifically  xlenied  that  by  reason  of 
such  failure  on  the  part  of  plaintiff,  as  therein  alleged,  all  or 
any  of  its  acts  and  contracts  as  set  forth  in  its  complaint  were 
or  are  void  or  invalid,  and  denied  that  the  court  had  no  power 
to  enforce  the  same. 

The  cause  came  on  for  trial  before  the  court  without  a  jury, 
and  evidence  on  behalf  of  plaintiff  was  offered;  whereupon 
counsel  for  defendants  objected  to  the  introduction  of  any 
evidence,  and  moved  for  judgment  on  the  pleadings,  which 
motion  was  by  the  court  sustained,  for  the  reason  that  the 
matter  set  forth  in  the  answer  of  the  defendants  Tuttle  and 
Dugan  were  taken  as  confessed  and  admitted,  and  were  a  suffi- 
cient pleading  in  bar  to  the  action.  Judgment  was  ordered 
in  favor  of  the  defendants  and  against  the  plaintiff  for  costs. 
From  this  judgment,  plaintiff  appeals  to  this  court. 

Carroll  c£  Leakey^  for  Appellants. 

John  W,  Cotter  and  e/iw.    TF.  Forhis^  for  Respondents. 

Hunt,  J. — ^The  plaintiff  expressly  admitted  by  its  replica- 
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tion  to  the  answer  of  the  defendant  Tattle  that  it  never  com- 
plied with  the  laws  of  Montana  imposing  certain  conditions 
upon  which  foreign  corporations  might  do  business  in  this 
state,  as  set  forth  in  Tuttle's  answer.  It  further  expressly 
admitted  in  its  replication  that  at  and  prior  to  the  date  of  the 
sale  and  delivery  of  the  goods,  wares,  and  merchandise  de- 
scribed in  its  complaint  it  had  engaged  in,  and  was  engaged 
in,  the  business  of  selling  and  delivering  goods,  wares,  and 
merchandise  to  merchants  and  citizens  in  the  county  of  Silver 
Bow  and  elsewhere  in  the  state  of  Montana.  For  reversal  of 
the  jndgment  appellant  relies  upon  the  decision  of  this  court 
in  McNaugkton  v.  McGirl^,  20  Montana  124,  49  Pac.  652. 

It  is  argued  that  appellant  was  a  foreign  corporation  en- 
gaged in  selling  goods  and  merchandise  to  the  citizens  of  this 
state,  and  that,  therefore,  the  provisions  of  the  law  (act  ap- 
proved March  8,  1S93)  requiring  foreign  corporations  to  do 
certain  acts  as  a  condition  precedent  to  their  right  to  do  busi- 
ness in  Montana  do  not  apply,  inasmuch  as  the  state  cannot 
regulate  commerce  between  the  states.  {McNaugkton  v.  J/b- 
Gitl,  20  Montana  124,  49  Pac.  652.) 

We  think  appellant  wholly  misapplies  the  McNaughton  case. 
The  pleadings  and  facts  there  disclosed  transactions  decided 
to  be  commerce  among  the  several  states.  But  it  cannot  be 
held  that  the  sale  and  delivery  of  goods  in  Montana  by  a  cor- 
poration organized  under  the  laws  of  another  state  is  per  Be 
an  interstate  commercial  transaction,  when  such  foreign  cor- 
poration deliberately  admits  that  at  the  time  of  the  sale,  and 
prior  thereto,  it  was  engaged  in  the  business  of  selling  and 
delivering  goods  and  wares  to  merchants  throughout  this 
state.  There  is  not  even  an  averment  that  the  goods  sold 
were  made  in  another  state  or  exported  therefrom  for  sale  or 
delivery  into  this  state;  nor  is  there  any  allegation  from  which 
there  can  be  any  reasonable  inference  drawn  in  the  face  of  the 
plaintiff  ^s  admissions  other  than  that  plaintiff  is  a  corporation 
carrying  on  business  in  this  state  subject  to  the  restrictions 
and  conditions  legally  imposed  upon  it  by  the  legislature.  We 
know  of  no  presumption  by  which  sales  and  delivery  of  goods 
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by  a  foreign  corporation  to  citizens  of  this  state  should  be 
classed  as  interstate  commercial  transactions.  Surely,  none 
can  be  indulged  in  where  the  corporation  suing  concedes  that 
it  has  been  aqd  is  engaged  in  business  in  this  state  before  and 
at  the  time  of  such  sales  and  delivery. 

We  think  that  where  it  is  sought  to  defeat  an  action  by  a 
foreign  corporation  in  the  courts  of  Montana  for  the  collec- 
tion of  money  due  it  by  a  citizen  of  this  state,  upon  the 
ground  of  noncompliance  with  the  laws  regulating  the  right 
of  foreign  corporations  to  do  business  in  Montana,  and  such 
corporation  relies  upon  its  freedom  from  any  restraint  of  local 
law,  it  should  appear  upon  what  its  claim  is  based,  so  that  the 
character  of  the  transaction  may  be  passed  upon.  But  in  this 
case,  upon  the  face  of  the  pleadings,  plaintiff  put  itself  in  a 
position  where  the  doctrine  of  the  McNaughton  case  became 
inapplicable,  and  where  the  court  properly  rendered  judgment 
against  it.     Judgment  affirmed. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


i?  m\  BENNETT  BROS.  CO.,  Appellant,  v.    GEORGE    S. 
o'S  137  CONGDON  ET  AL.,  Respondents. 

25  188 

eo   206|  [Submitted  September  29. 1897.    Deolded  Ootober  18, 1897.] 
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Injunction — Discretion — Insolvency — Appealable  Order. 

1.  Injunction— I>focre^n.— Although  the  grantlDg  or  refuting  a  preUmloary  injunc- 
tion l8  a  matter  of  discretion,  the  court  must  exercise  that  discretion  upon  the  case 
presented  properly  and  according  to  correct  principles  of  law  and  evidence. 

2.  Samb— An  order  dissolylng  a  preliminary  injunction  is  not  properly  granted,  when 
t  io  court  excludes  material  and  competent  evidenee  on  the  hearing  of  the  motion. 

3.  INSOLYBNOY.— An  injunction  to  prevent  the  defendant  from  collecting  a  Judgment, 
standing  in  his  name,  but  alleged  to  have  been  assigned  to  him  in  fraud  of  plalntiir, 
should  not  be  refused  for  the  sole  reason  that  the  InsolTenoy  of  defendant  la  not 
proved. 

4.  APPBALABLK  Obdbb.— An  order  vacating  a  temporary  restraining  order  is  an  order 
dissolving  an  injunction,  and  Is  an  appealable  order. 

Appeal  from  District   Court,    Silver  Bow  Coimty,     John 
Ijindsapy  Judge. 
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Action  by  Bennett  Bros.  Company  against  George  S. 
Congdon  and  others.  From  an  order  vacating  a  temporary 
restraining  order,  plaintiff  appeals.     Reversed.  • 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Appeal  from  an  order  vacating  a  temporary  restraining 
order.  Plaintiff  and  appellant,  the  Bennett  Bros.  Company, 
desiring  to  continue  in  force  the  temporary  restraining  order 
pending  an  appeal  to  this  court,  applied,  under  section  23, 
Code  Civ.  Proc,  and  rule  16  of  this  court,  for  an  injunction 
pending  an  appeal  from  the  order  dissolving  the  said  tempo- 
rary restraining  order.  This  court  made  an  order  continuing 
in  force  the  injunction  order  pending  an  appeal  from  the 
order  of  the  District  Judge  dissolving  the  injunction. 

The  substance  of  plaintiff's  complaint  is  that  E.  E.  Cong- 
don, one  of  the  respondents,  on  May  23,  1894,  recovered  a 
judgment  against  the  Butte  Consolidated  Railway  Company, 
another  defendant,  for  $12,683,  on  an  account  for  personal 
services.  [Congdon  v.  Railway  Co.  17  Mont  481,  43  Pac. 
629.)  This  judgment  was  assigned  by  £.  E.  Congdon  to  the 
defendant  George  S.  Congdon,  who  in  turn  undertook  to  col- 
lect the  judgment  by  the  execution  against  the  railway  com- 
pany. It  is  also  averred  that  the  Massachusetts  Loan  &  Trust 
Company  held  a  mortgage  upon  the  property  of  the  Butte 
Consolidated  Railway  Company,  and  that  George  S.  Congdon 
commenced  suit  against  the  railway  company,  alleging  that  the 
mortgage  of  the  loan  company  was  a  hindrance  to  the  collec- 
tion by  him  of  his  judgment  against  said  railway  company, 
and  that  the  mortgage  to  the  loan  company  had  been  paid, 
and  asking  that  the  mortgage  be  canceled  and  declared  to  be 
void. 

The  plaintiff,  Bennett  Bros.  Company,  set  forth  that  it,  and 
not  the  Congdons,  owned  the  judgment  which  Congdon  ob- 
tained against  the  railway  company.  It  averred  that  in 
1888  Congdon  was  in  its  employ,  and  that  from  1889 
until  1894  Congdon  performed  labor  for  the  Butte  Consoli- 
dated Railway  Company   under    an   agreement  between  the 
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plaintiff  company  and  the  defendant  Congdon  that  whatever  he 
earned  under  his  employment  by  the  said  Butte  Consolidated 
Railway  Company  should  be  turned  over  to  plaintiff,  because 
of  his  employment  by  plaintiff,  and  because  of  the  salary  paid 
to  him  by  plaintiff  under  said  employment,  and  that  the  salary 
paid  by  the  plaintiff  under  such  contract  of  employment  should 
be  in  full  for  all  work  done  or  services  performed  by  Congdon 
during  such  employment,  whether  done  for  plaintiff  or  others 
at  plaintiff's  direction  or  with  its  consent;  that  it  was  agreed 
that  Congdon  should  institute  suit  to  recover  the  sum  of 
$12,683  due  him  from  the  railway  company,  and  that,  if  he 
recovered,  the  judgment  would  be  immediately,  upon  demand, 
assigned  to  plaintiff.  It  is  averred  that  he  did  recover  judg- 
ment, but  that  he  violated  his  agreement,  and,  with  intent  to 
defraud  plaintiff,  assigned  the  judgment  to  George  S.  Cong- 
don, but  that  such  assignment  was  without  consideration,  and 
that  at  the  time  of  the  assignment,  and  prior  thereto,  George 
S.  Congdon  had  full  notice  of  the  equities  of  plaintiff.  -  The 
prayer  was  for  a  temporary  restraining  order,  enjoining  the 
defendant  Congdon  from  attempting  to  collect  the  judgment 
heretofore  referred  to,  or  from  assigning  the  same,  and  en- 
joining George  S.  Congdon  from  prosecuting  this  suit  entitled 
^''George  S.  Congdon  y.  The  Butte  Consolidated  Railway  Com- 
pany and  The  Ma^achusette  Loan  <&  Trust  Company ^'^'^  and 
ordering  the  defendants  to  show  cause,  if  any  cause  they  had, 
why  such  restraining  order  should  not  be  entered  against  them 
pending  this  action,  and  for  further  order  decreeing  plaintiff 
to  ')e  the  owner  of  the  judgment  by  reason  of  the  agreement 
pleaded,  and  that  the  assignment  of  the  judgment  be  adjudged 
fraudulent  as  against  plaintiff,  etc. 

The  answer  denied  all  the  allegations  made  by  the  Bennett 
Bros.  Company  in  reference  to  its  rights  to  the  said  judg- 
ment. 

The  court  granted  a  temporary  injunction.  The  defendants 
moved  to  dissolve,  and  on  that  motion  the  court  heard  oral 
testimony,  and  subsequently  made  an  order  dissolving  the  re- 
straining order.     From  that  order  the  plaintiff  appeals. 
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WUliam  H.  De  Witt  and  John  W.  Cotter^  for  Appellant. 
Thompson  CampbeUy  for  Respondents. 

Hunt,  J. — It  is  argued  by  the  appellant  that  the  court  com- 
mitted errors  of  law  by  which  it  was  prevented  from  arriving 
at  A  position  where  it  could  properly  exercise  a  discretion  upon 
the  facts.  The  particular  errors  presented  to  us  are:  First, 
that  the  court  erred  in  excluding  from  all  consideration  the 
testimony  of  two  witnesses,  Nelson  Bennett  and  Sewall  Davis; 
and,  second,  that  the  court  ought  not  to  have  decided  the  mo- 
tion to  dissolve  upon  the  ground  that  the  insolvency  of  the  de- 
fendants the  Congdons  was  not  proved. 

Upon  the  hearing  had.  before  the  court,  Nelson  Bennett 
testified  directly  that,  for  the  corporation  Bennett  Bros.  Com- 
pany, he  had  entered  into  an  agreement  with  the  defendant  E. 
£.  Congdon,  by  which  agreement  the  Bennett  Bros.  Company 
was  entitled  to  the  compensation  which  Congdon  might  re- 
cover from  the  railway  company  for  services  which  had  been 
performed  by  him,  and  that  Congdon  had  expressly  told  him 
(Bennett)  that,  if  he  recovered  in  the  suit  which  he  was  about 
to  institute  against  the  railway  company,  the  amount  of  such 
recovery  would  be  turned  over  to  the  corporation  by  him 
(Congdon).  The  testimony  of  the  witness  Sewall  Davis  was 
to  the  same  effect,  and  also  tended  to  show  admissions  by 
Oongdon  of  an  agreement  with  Bennett  to  turn  over  to  the 
corporation  the  proceeds  of  any  judgment  that  he  might  re- 
cover. 

The  reason  that  the  court  excluded  the  testimony  of  these 
two  witnesses  was  because  the  act  of  Bennett  in  making  the 
contract  with  Congdon,  if  he  made  it  at  all,  was  his  individual 
act.  and  not  the  act  of  Bennett  Bros.  Company,  the  plaintiff 
corporation. 

it  is  a  firm  principle  of  the  law  of  this  state  that  the  grant- 
ing or  refusing  to  grant  preliminary  injunctions  is  so  largely 
in  the  discretion  of  the  district  courts  that  the  appellate  court 
wilt  be  very  slow  to  interfere  with  the  exercise  of  that  dis- 
cretion.    But  it  is  the  duty  of  the  district  court  to  exercise 
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its  discretion  according  to  correct  principals  of  law  and  evi- 
dence; in  other  words,  the  rule  presupposes  a  case  properly 
presented  to  the  court.  Upon  a  hearing  on  a  motion  to  dis- 
solve a  restraining  order,  if  a  ruling  is  made  which  excludes 
most  material  and  competent  testimony  offered  upon  the  main 
issue  involved  in  the  pleading,  and  the  court  refuses,  through 
error  in  applying  rules  of  law,  to  consider  such  testimony  al- 
though by  it  alone  the  allegations  of  the  complaint  are  prin- 
cipally sustained,  it  cannot  be  said  that  the  lower  court  has 
put  itself  in  a  position  where  discretion  has  been  exercised 
upon  the  essential  facts  of  the  case.  It  has  erroneously  re- 
fused to  permit  the  evidence  to  be  put  before  it.  There  has 
been,  therefore,  no  case  before  it  where  it  could  properly  ex- 
ercise discretion.  A  court  is  sometimes  called  upon  to  grant 
a  temporary  restraining  order  to  show  cause,  upon  papers  or 
testimony  which  at  first  examination  appear  to  be  sufficient, 
yet  afterwards  are  held  not  to  be.  In  certain  instances,  haste 
in  issuing  a  restraining  order  is  necessary  to  prevent  the  do- 
ing of  an  act  which,  if  done,  would  apparently  work  irrepar- 
able injury  to  another.  A  judge,  under  such  circumstances, 
must  do  the  best  he  can  by  acting  upon  the  testimony  at  hand. 
But  when  the  return  day  has  come  the  parties  may  offer 
strictly  legal  testimony  for  the  purpose  of  continuing  or  dis- 
solving the  order,  and,  if  they  do,  it  is  the  duty  of  the  court 
to  hear  and  consider  it,  and  to  exercise  its  legal  discretion  upon 
all  that  is  competent  and  properly  before  it. 

In  the  late  case  of  Thompson  v.  Railway  Co.^  (N.  J.  Ch.) 
37  Atl.  129,  Reed,  V.  C,  said  that  it  would  seem  that  the 
same  rule  must  be  applied  to  distinguish  between  testimony 
that  is  admissible  and  testimony  that  is  non-evidential,  whether 
such  testimony  is  found  in  affidavits  to  be  used  as  a  ground  for 
obtaining  an  injunction,  or  the  testimony  is  obtained  in  open 
court  by  examination  of  witnesses  to  sustain  a  litigated  fact. 
The  court  sustained  the  rule  laid  down  in  the  earlier  New 
Jersey  case  of  Railroad  Co,  v.  Stewart^  21  N.  J.  Eq.  484, 
where  the  Chief  Justice  held  that  he  was  not  aware  of  any  re- 
laxation of  the  rules  of  evidence  with  respect  to  affidavits  an- 
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nexed  to  injiinction  bills.  To  the  same  effect  are  Campbell  v. 
Morrison^  7  Paige  157,  and  dark  v.  Herring ^  43  Ga.  226. 

In  the  ca&e  before  os,  if  the  court  had.  considered  the  evi- 
dence of  the  witnesses  Bennett  and  Davis,  and  had  then,  in 
the  exercise  of  its  discretion,  attached  credibility  to  the  state- 
ments of  the  defendants  rather  than  those  of  .Bennett  and 
Davis,  we  should  be  reluctant  to  interfere  with  the  exercise  of 
that  discretion;  but,  inasmuch  as  it  refused  to  consider  the 
statements  of  said  witnesses  at  all,  it  left  the  case  without  any 
testimony  on  the  part  of  plaintiff  to  sustain  the  material  alle- 
gations of  its  complaint.  The  error  was  palpably  one  of  law, 
in  altogether  excluding  the  testimony.  It  did  not  tend  ex- 
clusively to  prove  an  individual  contract  between  Bennett  and 
the  defendant  Congdon,  as  held  by  the  court. 

It  would  be  improper  for  this  court  to  intimate  how  the  dis- 
cretion of  the  lower  court  should  be  exercised  after  it  con- 
siders the  testimony  improp)erly  excluded;  nor  do  we  express 
any  opinion  whatsoever  upon  the  merits  of  the  case  as  shown 
by  the  evidence,  including  that  heard  and  excluded. 

The  order  will  be  made  reversing  the  order  of  the  District 
Court  dissolving  the  temporary  restraining  order,  and  re- 
manding the  case,  with  directions  to  the  lower  court  to  con- 
sider the  evidence  excluded,  and  thereafter  to  exercise  its  dis- 
cretion upon  the  whole  case  presented. 

The  appellant  also  complains  of  the  action  of  the  court  in 
holding  that  the  allegation  of  insolvency  of  the  defendants,  the 
Congdons,  was  material,  and  that  such  insolvency  should  be 
proved  as  a  fact. 

The  most  important  question  in  the  case  was  whether  or  not 
the  defendants  were  the  owners  of  the  judgment  against  the 
railway  company  as  trustees  or  agents  for  the  plaintiff  corpo- 
ration. Upon  this  point  the  solvency  or  insolvency  of  the  de- 
fendants was  immaterial. 

The  second  question  was  whether  the  defendants,  as  agents 
or  trustees,  should  be  enjoined. 

If  the  first  question  was  answered  affirmatively,  the  answer 
to  the  second  should  have  been  arrived  at  by  endeavoring  to 
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ascertain  whether  or  not  there  was  a  suflScient  showing  of  a 
breach  of  the  trust,  and  consequent  peril  to  the  trust  fund. 
If  there  was,  the  court  ought  to  have  granted  the  injunction, 
irrespective  of  the  question  of  defendants'  solvency  or  insolv- 
ency.    (Beach  on  Injunctions,  §§  909,  910.) 

The  respondents  suggest  that  '  'the  sustaining  of  a  motion 
to  dissolve  a  temporary  restraining  order  is  not  a  refusal,  within 
the  meaning  of  the  code,  of  an  injunction,  to  bring  it  within 
the  provisions  of  Section  23,  Code  of  Civil  Procedure."  But 
in  our  opinion  an  order  vacating  a  temporary  restraining 
order  is  an  order  dissolving  an  injunction,  from  which  an  ap- 
peal lies,  and  it  was  within  the  power  of  the  Supreme  Court  to 
continue  the  injunction  order  in  force  pending  an  appeal  from 
the  order  of  the  District  Judge  dissolving  the  injunction. 

The  order  of  the  District  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  proceed  in  accordance  with  the 
views  herein  expressed. 

Heversed  and  Remanded. 

Pkmberton,  C.  J.  and  Buck,  J.  concur. 
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W.  C.  BRADSHAW,  Appellant,  v,  G.  W.  MORSE, 

Respondent. 


[Submitted  September  80«  1897.    Decided  October  18. 1807.] 


Referee — Authority  Of. 


The  terms  of  an  order  of  reference  determine  the  scope  of  the  referee's  authority;  and 
a  referee  wlio  is  appointed  to  state  an  account  between  parties  has  no  authority  to 
determine  the  whole  issue;  and  the  court  can  disregard  the  flndlnffs  of  the  referee  al- 
lowing or  disallowing  specific  items  in  the  account. 

Appeal  from,  District  Courts    (rranite   cownty.      Theodore 
Brantlyy   Jvdge, 

Action  by  W.   C.   Bradshaw  against  G.   W.  Morse  for  an 
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accounting.     From  a   judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  from  the  record  that  the  parties  to  this  suit  be- 
came partners  in  the  butcher  business  at  the  town  of  Philips- 
burg,  in  the  county  of  Granite,  about  November,  1880,  and 
continued  to  do  business  as  such  under  the  firm  name  of  Morse 
&  Bradshaw  until  some  time  in  June,  1890,  when  the  part- 
nership was  dissolved  by  the  sale  of  the  business  to  another 
party.  In  November,  1894,  the  plaintiff  brought  this  suit 
for  a  settlement  of  the  accounts  of  said  firm,  claiming  de- 
fendant to  be  largely  indebted  to  him.  The  defendant  ad- 
mitted the  account  between  the  parties,  as  members  of  said 
firm,  to  be  unsettled,  but  denied  his  indebtedness  to  the 
plaintiff  upon  a  settlement  of  the  account  between  them,  claim- 
ing, on  the  contrary,  that  plaintiff,  upon  such  a  settlement, 
would  be  shown  to  be  indebted  to  the  defendant  in  a  large 
sum. 

The  court  made  an  order  appointing  E.  Scharnikow,  Esq. , 
referee  in  the  case.  The  order  appointing  the  referee  states 
that:  ^^It  appearing  to  the  court  from  the  pleadings  filed 
in  said  cause  that  the  trial  of  the  issue  of  facts  raised 
herein  requires  the  examination  of  a  long  partnership 
account  of  the  partnership  transactions  and  dealings  of 
the  firm  of  Morse  &  Bradshaw,  as  set  out  in  the  plead* 
ing8  of  the  parties  herein,  from  on  or  about  the  15th  day  of 
November,  1880,  until  the  dissolution  of  said  firm,  on  or 
about  June  9,  1890,  and  also  of  the  partnership  transactions 
thereafter  by  the  said  parties  in  the  winding  up  of  the  busi- 
ness of  said  firm  up  to  the  commencement  of  this  action,  No- 
vember 4,  1893 :  Therefore,  it  is  hereby  ordered  and  ad- 
judged and  decreed  that  this  is  a  proper  cause  for  accounting; 
therefore,  by  reason  of  the  premises  aforesaid,  it  is  hereby 
ordered,  adjudged,  and  decreed  that  the  cause  be,  and  the 
same  is  hereby,  referred,  by  the  consent  of  the  attorneys  for 
the  plaintiff  and  the  defendant,   to  Edward  Scharnikow,  an 
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attorney  of  this  bar,  to  examine  the  accounts  of  the  co-part- 
nership heretofore  existing  between  plaintiff  and  defendant 
from  the  commencement  of  said  co-partnership  up  to  the 
present  date.'^ 

After  ordering  the  parties  to  deliver  their  books  and  papers 
to  said  referee,  and  authorizing  him  to  take  the  testimony  of 
witnesses  offered  by  said  parties,  the  order  continues :  <  < And 
the  said  referee,  after  hearing  and  considering  all  the  evi- 
dence, shall  thereafter,  on  or  before  the  Ist  day  of  October, 
A.  D.  1894,  make  up  an  account  stated  between  the  said  par- 
ties plaintiff  and  defendant,  and  shall  on  or  before  said  1st 
day  of  October,  A.  D.  1894,  report  the  same  to  this  court, 
with  his  findings  thereon." 

The  referee  made  an  elaborate  report  of  the  transactions 
between  the  parties  in  the  conduct  of  their  partnership  busi- 
ness, and  made  a  large  number  of  findings  of  fact,  and  re- 
ported a  number  of  conclusions  of  law.  After  allowing  the 
plaintiff  wages  for  personally  conducting  the  business  of  the 
firm  from  the  time  it  commenced  until  it  was  dissolved,  the 
referee  finds  that  after  January,  1888,  no  credit  for  wages  is 
made  until  some  time  after  the  dissolution  of  the  partnership, 
in  January,  1894.  The  referee  allowed  the  accounts  for 
wages  during  the  continuance  of  the  partnership  on  the  ground 
that  the  plaintiff  had  taken  the  credit  therefor  on  the  books  of 
the  firm,  which  were  open  to  the  inspection  of  the  defendant, 
and  on  the  further  ground  that  the  defendant  had  never  ob- 
jected to  the  allowance.  The  referee  found  that  on  the  31st 
day  of  January,  1891,  after  the  dissolution  of  the  partner- 
ship, the  plaintiff  in  one  item  credited  his  account  with  $3, 240 
for  wages,  anc^  that  said  credit  was  an  overcharge  of  $670. 

Among  other  things  the  referee  found  that  the  defendant 
had  advanced  about  $90, 000  cash  to  the  firm,  to  enable  it  to 
carry  on  its  business;  and  in  relation  to  allowing  the  plaintiff 
wages  in  the  absence  of  a  contract  therefor,  and  as  a  reason 
for  allowing  the  defendant  interest  on  the  sum  of  money  which 
he  had  advanced  to  the  firm,  the  referee  said  :  <  'Before  making 
this  allowance  for  wages,  I  have  applied  the  old  maxim  that 
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^he  who  seeks  equity  must  do  equity, '  and  therefore  have  al- 
lowed to  the  defendant  interest  upon  advances  made  by  him  to 
the  firm.  It  would  be  manifestly  unfair  and  inequitable  to 
allow  plaintiff  wages  under  the  circumstances,  and  not  allow 
the  defendant  interest  upon  money  advanced  by  him  to  the 
firm,  which  was  necessary  to  carry  on  its  business.''  The 
4imount  of  interest  allowed  the  defendant  by  the  referee  was 
*2,709.80. 

According  to  the  account  stated  and  returned  to  the  court 
by  the  referee,  the  plaintiff  was  shown  to  be  indebted  to  the 
defendant  in  the  sum  of  $1,045. 

After  the  account  and  report,  with  the  evidence,  were  filed 
in  the  court,  the  defendant  moved  the  court  for  judgment  on 
the  report,  and  also  moved  the  court  to  correct  and  amend 
the  report  by  striking  out  the  allowances  made  to  the  plaintiff 
by  the  referee  for  wages.  The  plaintiff  also  filed  his  objec- 
tion to  the  report,  and  asked  the  court  to  correct  the  referee's 
findings  of  fact  and  conclusions  of  law  by  disallowing  the 
$2, 709. 80,  which  was  allowed  the  defendant  as  interest,  and 
also  asked  the  court  to  correct  the  report  and  findings  of  the 
referee  in  other  respects. 

These  several  motions  coming  on  for  hearing  before  the 
court,  the  court  sustained  the  motion  of  the  plaintiff  as  to  dis- 
allowing the  credit  of  interest  to  the  defendant.  The  court 
also  allowed  the  motion  of  the  defendant,  and  struck  out  of 
the  amount  of  credit  allowed  the  plaintiff  for  wages  the  sum 
of  $2,570,  and,  overruling  all  other  points,  entered  judgment 
in  favor  of  the  defendant  for  $975.50.  The  plaintiff  appeals 
from  the  judgment. 

Duriee  i&  Brown  and  Smith  dc  Word,  for  Appellants. 

Sanders  db  Sanders  trnd  Rodgers  d:  RcdgerSj  for  Respondent. 

Pembebton,  C.  J. — The  appellant  contends  that  the  whole 
issue — in  other  words,  the  whole  case — was  referred  to  the 
referee  f  >r  determination,  and  that,  as  the  whole  issue  was 
submitted  by  order  of  reference  to  the  referee,  the  findings  of 
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the  referee  became  the  findings  of  the  court,  and  that  the 
court  could  not  modify  or  correct  the  report  of  the  referee 
except  on  a  motion  for  a  new  trial.  In  other  words,  that  the 
court  was  bound  to  enter  judgment  in  accordance  with  the 
findings  of  the  referee,  and  could  only  disapprove,  correct, 
or  modify  the  same  on  a  motion  for  new  trial  after  judgment. 
The  appellant  relies  upon  Section  288,  First  Division,  Com- 
piled Statutes  1887  (in  force  when  this  case  was  commenced), 
and  Section  1140,  Code  of  Civil  Procedure  1895,  to  support 
his  contention.  These  sections  are  practically  the  same  in 
effect. 

But  we  think  counsel  for  the  appellant  are  not  supported  in 
their  view  of  this  question  by  the  terms  of  the  order  of  ref- 
erence. Their  premise  is  wrong.  The  terms  of  the  order 
of  reference  determine  the  scope  of  the  referee's  authority. 
20  Am.  &  Eng.  Enc.  Law,  p.  682,  and  authorities  cited  in 
note.  By  the  terms  of  the  order  he  was  authorized  to  <  'make 
up  an  account  stated  between  the  said  parties,''  and  report 
the  same  with  his  findings  thereon  to  the  court.  There  is 
evidently  a  clerical  error  in  the  order  in  the  use  of  the  terms 
<<make  up  an  account  stated."  The  referee  could  not  ^'make 
up  an  account  stated  between  the  parties."  The  parties 
themselves  only  could  do  this.  But  the  referee  could  state  an 
account  between  the  parties.  This  is  beyond  question  what  he 
was  appointed  and  authorized  to  do, — nothing  more,  nothing 
less.  He  was  given  no  authority  to  try  and  determine  the 
whole  issue  or  case.  He  was  not  clothed  with  the  powers  of 
a  tribunal  to  that  extent  by  the  terms  of  the  order  of  refer- 
ence. His  duties  were  those  of  an  accountant,  with  power  to 
examine  the  books,  papers,  and  transactions  of  the  firm,  hear 
testimony,  and  report  the  same;  that  is  the  ac(X)unt  which  he 
is  authorized  to  state,  between  the  parties  to  the  court,  with 
his  findings  thereon.  Under  the  terms  of  the  order  of  ref- 
ence,  the  findings  which  the  referee  was  authorized  to  make  to 
the  court  could  only  be  advisory. 

Under  the  circumstances,  we   see  no  error    in  the  action  of 
the  trial  court,  and  the  judgment  is  therefore  affirmed. 

Hunt  and  Buck,  J  J. ,  concur.  "  J/irme 
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STATE  OF  MONTANA,  ex  rel.    PALMER,    Appellant, 

t'.  CHARLES  M.  WEBSTER,  Mayor  of   Great 

Falls  et  al.,  Respondents. 

[Submitted  October  4, 1897.    Decided  October  18, 1887. ] 

In  a  proceeding  for  mandamtu  to  compel  defendant  municipal  corporation  to  pay  a  bal- 
ance claimed  to  be  due  relator  upon  a  coptract.  It  appeared  that  the  contract  pro- 
Tided  that  monthly  estimates  of  the  work  done  should  be  made  by  the  City  Engineer 
and  that,  before  the  final  estimate  should  be  allowed,  the  contractor  should  be  re- 
quired to  sign  a  certificate  to  the  effect  that  he  would  accept  the  same  in  full  settle- 
ment, and  that  he  should  satisfy  the  city  council  that  all  bills  for  labor  and  material 
furnished  had  been  paid;  that,  after  the  completion  of  the  work,  an  estimate  was 
made,  and  the  same  was  allowed  by  resolution  of  the  city  council;  but  no  penalty  was 
imposed  for  delay  in  the  work,  as  was  proylded  in  the  contract,  and  the  resolution  of 
the  council  provided  that  no  warrant  should  be  issued  in  payment  of  the  estimate 
until  a  receipted  pay  roll  for  all  labor  was  filed,  and  that  any  balance  due  after  such 
payment  was  made,  should  be  applied  in  payment  of  materials  used  under  the  con- 
tract; that,  at  the  time  the  proceeding  was  commenced,  the  contractor  had  not  paid 
for  some  of  the  materials  used  by  him  in  performance  of  his  contract.  Held,  the  city 
could  waive  its  right  to  impose  penalties  under  the  contract;  that  the  finding  of  a 
Jury  that  the  estimate  was  a  final  estimate  within  the  terms  of  the  contract,  was  sup- 
ported by  the  evidence;  and  tliat  a  writ  of  mandamus  was  properly  refused. 

Appeal  from  District  Courts  Cascade  County.  C.  H,  Ben- 
ton^ Jvdge. 

Application  by  the  State  of  Montana,  on  the  relation  of 
Harry  B.  Palmer,  for  a  writ  of  mandamus  directed  to  Charles 
M.  Webster,  as  Mayor,  and  Charles  H.  Clark,  as  City  Clerk,  of 
the  City  of  Great  Falls,  and  the  City  of  Great  Falls.  From  a 
judgment  denying  the  writ,  relator  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Relator  applied  for  a  writ  of  mandamus  to  compel  the  City 
of  Great  Falls  to  pay  him  a  balance  alleged  to  be  due  under 
the  terms  of  a  certain  contract.  The  facts  and  issues  involved 
necessary  to  a  disposition  of  this  controversy  are,  briefly 
stated,  as  follows : 

The  City  of  Great  Falls,  in  the  year  1894,  entered  into  a 
contract  with  one  Vogel,  whereby  the  latter  agreed  to  pave 
one  of  its  streets.  Vogel  was  to  furnish  all  materials  and 
labor.  He  was  to  be  paid  in  warrants  on  monthly  estimates 
made  by  the  City  Engineer  as  to  work  done. 
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In  the  specifications  for  the  paving  (which  were  attached  to, 
and  expressly  made  a  part  of,  the  contract)  was  this  recital  : 
^'Before  the  final  estimate  shall  be  allowed  by  the  city  coun- 
cil, the  contractor  shall  be  required  to  sign  a  certificate  on 
said  estimate  that  he  will  accept  the  same  as  a  isettlement  in 
full  ior  all  the  claims  against  the  City  of  Great  Falls  on  ac- 
count of  work  done  or  materials  furnished  under  these  speci- 
ficatiouH;  and,  furthermore,  shall  satisfy  the  city  council  that 
all  bills  incurred  for  labor  and  material  furnished  have  been 
paid. ' ' 

The  paving  was  to  be  completed  on  or  before  August  1, 
1895,  and  a  penalty  was  provided  for  any  delay  alter  said 
date;  and  also,  in  such  event,  the  city  had  the  right  to  with- 
hold a  certain  amount  of  money  as  security  for  the  final  com- 
pletion of  the  work  in  the  ensuing  spring.  It  was  also  pro- 
vided in  the  agreement  <'that  no  final  estimate  will  be  given 
on  any  work  completed  after  November  1,  1896,  until  the 
work  is  thoroughly  repaired  in  the  spring  to  the  satisfaction 
of  the  City  Engineer."  Vogel  did  not  complete  the  work 
until  after  November  1,  1896.  On  November  29.  1896,  the 
City  Engineer  made  a  sixth  and  last  estimate  of  work  done, 
which  showed  the  price  thereof  to  be  $8,003.60. 

While  the  paving  was  being  done,  Vogel  assigned  to  relator, 
Palme. ,  all  warrants  due  and  to  become  due  under  his  con- 
tract. 

When  the  sixth  estimate  was  submitted  to  the  city  council 
of  Great  Falls,  that  body  adopted  the  following  resolution  : 
<<The  City  Engineer  submitted  an  estimate  in  favor  of  Henry 
Vogel  on  account  of  the  paving  of  Central  avenue,  amounting 
to  $8,003.60,  and  on  motion  the  same  was  allowed,  subject  to 
the  following  conditions  :  That  no  warrants  be  issued  in  pay- 
ment of  said  estimate  until  after  said  Vogel  files  a  receipted 
pay  roll  covering  all  the  labor  employed  on  said  pavement 
ander  his  contract  of  September  14,  1894;  that  the  balance 
due  after  said  labor  has  been  paid  shall  be  applied  in  payment 
of  bills  for  materials  used  in  said  pavement." 

This  resolution  constituted  the  entire  action  of  the  city 
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council  as  to  this  estimate  No.  6.  There  was  no  withholding 
of  any  money,  as  had  been  ordered  in  reference  to  previous 
estimates  submitted  and  acted  upon  pursuant  to  the  terms  of 
the  contract.  No  penalty  was  exacted,  no  action  taken  on  ac- 
count of  the  work  having  been  completed  after  the  time 
specified  therefor  in  the  contract.  The  contractor  was  not  re- 
quired to  sign  a  certificate  of  full  settlement. 

It  appears  that  at  the  time  of  the  action  of  the  city  council 
as  to  this  sixth  estimate  Vogel  owed  quite  a  sum  of  money  for 
materials,  which  was  unpaid  at  the  time  of  the  trial  of  the 
case.  Previous  to  the  commencement  of  suit,  however,  the 
relator  complied  with  the  resolution  as  to  the  labor  pay  roll, 
and  received  ^5,000  in  warrants.  Upon  a  refusal  on  the 
part  of  the  city  to  pay  the  balance  of  the  $8,003.60,  namely, 
the  suqi  of  $3,003.60,  Palmer,  as  relator,  filed  a  petition  for 
a  writ  of  mandamvs  to  compel  such  payment. 

The  case  was  tried  to  a  jury,  and  answers  were  returned  to 
special  questions  submitted.  One  of  these  answers  was  to  the 
eifect  that  the  sixth  estimate,  aforesaid,  was  a  final  estimate. 
The  appeal  is  from  the  judgment  denying  the  writ,  and  from 
an  order  overruling  a  motion  for  a  new  trial. 

Largent  d&  Iluntoon  and  John  B,  Clayberg^  for  Appellant. 

Harry  S.  Ewing,  Brady  cfe  Freeman  and  W.  G.  Downingy 
for  Respondents. 

Buck,  J. — It  is  conceded  by  both  counsel  for  appellant  and 
respondent  that  the  main  question  submitted  to  us  for  an  an- 
swer is  the  following:  "Was  the  fact  that  Vogel  was  indebted 
to  third  parties  for  materials  used  under  the  contract  any  de- 
fense on  the  part  of  the  city  to  the  application  for  man- 
damus?" 

Appellant  contends  that  the  sixth  estimate  of  work  done  by 
Vogel  was  not  a  final  estimate.  We  think,  however,  that  the 
jury  properly  found  that  it  was.  The  city  had  a  right  to 
waive  all  requirements  in  the  contract  in  its  favor  as  to  the 
imposition  of  penalties,  and  the  evidence  shows  that  by  both 
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the  contractor  and  the  city  the  sixth  estimate  was  regarded  as 
a  final  one.  Such  being  the  case,  we  must  answer  the  ques- 
tion aforesaid  in  the  affirmative. 

Yogel  had  not  paid  for  materials,  as  he  had  agreed  to  do  in 
his  contract,  at  the  time  relator  demanded  a  writ  of  man- 
damus  to  compel  the  City  of  Great  Falls  to  turn  over  war- 
rants to  him  in  payment  of  the  balance  due  Vogel  accordinsr 
to  said  sixth  estimate.  The  city  had  a  right  to  withhold  these 
warrants  until  it  was  satisfied  that  these  material  claims  had 
been  paid. 

There  are  numerous  other  alleged  errors,  but,  these  being 
in  matters  immaterial  to  this  decision,  it  is  unnecessary  for  us 
to  consider.     The  judgment  is  affirmed. 


AJfrmed. 


Pehberton,  C.  J.,  and  Hunt,  J.,  concur. 


D.   W.  GRINNELL,  et  al.,  Respondents,  v.  JOSEPH 

DAVIS,  Appellant. 

[ Submitted  June  7, 1887.    Decided  Oct.  18, 1897 . ) 

JVew  Trial — Record  on  Appeal. 

Whebr  the  record  does  not  contain  a  notice  of  Intention  to  moTe  for  a  new  trial,  or  a 
waiver  of  such  notice,  an  appeal  from  an  order  denying  appellant's  motion  for  a 
new  trial  will  be  dlamlised. 

Appeal  from  District  Courts  Jefferson  County.  Frank 
Showers^  Judge. 

Action  by  D.  W.  Grinnell,  G.  Pennock,  and  B.  A.  Mann 
againt  Joseph  Davis.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 

Wm.   Wallace  and  E.  D.    Weedy  for  Appellant. 

7!  J.   Walshy  for  Appellees. 
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Peb  Curiam. — This  is  an  appeal  from  the  judgment  en- 
tered in  the  lower  court  in  this  ease,  and  also  from  an  order 
overruling  the  appellant^  s  motion  for  a  new  trial. 

There  is  no  notice  of  intention  to  move  for  a  new  trial  on 
the  part  of  appellant  in  the  record,  nor  is  there  anything  in 
the  record  showing  a  waiver  of  such  notice  of  intention  on 
the  part  of  respondents.  The  appeal  from  the  order  over- 
ruling appellant's  motion  for  a  new  trial  is  therefore  dis- 
missed, which  leaves  the  case  here  on  appeal  from  the  judg- 
ment. 

An  inspection  of  the  record  does  not  disclose,  nor  has  our 
attention  been  called  to,  any  error  in  the  judgment.  The 
judgment  is  therefore  affirmed. 

Affirmed, 


SAMUEL  AYOTTE,  Appellant,    v.    WM.    E.  THOMAS,     ^  «§ 

ET  AL.,  Respondents. 


[Submitted  Oct.  12»  1897.    Decided  Oct,  18, 1887.] 

Hefvsal  to  Settle  Statement — Appeal. 

AN  appeal  will  not  Ue  from  the  action  of  the  court  declining  to  settle  a  statement  on 
motion  for  new  trial.  * 

Appeal  from  District  Courts  Deer  Lodge  County.  Theo- 
dore SrckfUly,  Judge. 

Action  by  Samuel  Ayotte  against  William  E.  Thomas  and 
James    Lingenfelder.     Plaintiff    appeals.    Appeal  dismissed. 

Ed.   ScJiarnikoWj  for  Appellant. 

H.  H.   WhitehUlj  for  Respondents. 

Per  Curiam. — ^This  is  an  appeal  from  the  action  of  the 
District  Court  of  Deer  Lodge  county  in  refusing  to  settle, 
sign,  or  allow  the  plaintiff's  statement  of  the  case  on  motion 
for  a  new  trial. 
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It  seems  from  the  record  that  the  court  below  was  of  the 
opmion  that  the  statement  on  motion  for  a  new  trial  had  not 
been  served  upon  counsel  for  the  respondents  within  the  time 
required  by  law.  ^<For  these  reasons,  the  court  was  of  the 
opinion  that  it  had  no  jurisdiction  to  settle  the  statement,  and 
therefore  declined  to  do  so."  From  this  action  of  the  court 
this  appeal  is  prosecuted. 

The  appellant  claims  in  his  brief  to  be  appealing  from  an 
order  of  the  court  refusing  to  so  settle,  sign,  or  allow  the 
statement;  but  there  is  no  order  of  the  court  refusing  to  settle 
and  sign  the  statement.  The  record  shows  that  the  District 
Court  simply  declined  to  settle  the  statement  for  the  reason 
given,  namely,  that  the  statement  was  not  served  in  time. 
Our  code  does  not  allow  an  appeal  from  such  action  of  the 
lower  court.  The  court  made  no  order.  It  simply  refused 
to  make  an  order. 

Haynes,  in  his  work  on  New  Trials  and  Appeals  (Section 
155),  says:  <'If  the  judge  refuse  to  settle  any  statement 
whatever,  and  the  refusal  is  without  sufficient  cause,  a  settle- 
ment one  way  or  the  other  may  be  compelled  by  mandamus. 
If  he  is  willing  to  settle  a  statement,  but  declines  to  settle  it 
in  accordance  with  what  the  party  claims  are  the  facts,  appli- 
cation should  be  made  to  the  Supreme  Court  for  leave  to 
prove  the  exception." 

It  seems  in  this  case,  from  the  record,  that  the  court  re- 
fused to  settle  any  statement  whatever.  If  the  appellant  has 
any  remedy,  it  is  not  by  appeal  to  this  court.     For  these 

reasons  the  appeal  is  dismissed. 

DisniiBsed. 
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FRANK  CADY,    Respondent,    v.    JOHN  ZIMMERMAN,  |fg  g 

Sheriff,  Etc.  ,  et  al.  ,  Appellants.  33  isej 

(Submitted  Oct.  12, 1897.    Decided  Oct.  18. 1897.) 

S(de — Change  of  Possession — Frattdtdent  Conveyances. 

•  .  * 

On  April  9fttb,  1886,  the  plaintiff  bought  400  lambs  from  one  Graves;  the  contract  was  In 
writing;  in  April,  1886,  Grayes  turned  275  of  the  lambs  oyer  to  plaintiff  who  branded 
them  with  the  bottle  brand;  and,  at  the  same  time,  plaintiff  arranged  that  Grayes 
as  plaintiff's  agent  should  take  care  of  and  feed  the  same;  held,  that  there  was  a 
sufficient  dellyery  and  change  of  possession,  under  the  statute  of  fraudulent  conyey- 
ances,  as  against  the  attachment  of  the  vendor's  creditor. 

Appeal  froin  District  Court y  Teton  County,  D.  F. 
Smithy   Jvdge, 

Action  by  Frank  Cady  against  John  Zimmerman,  sheriff, 
and  the  First  National  Bank  of  Great  Falls,  Montana,  for  the 
conversion  of  personal  property.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

> 

Statement  of  the  case  by  the  court. 

This  is  an  action  for  damages  for  the  conversion  of  personal 
property.  The  case  was  tried  below  by  the  court  without  a 
jury,  upon  an  agreed  statement  of  facts.  From  this  agreed 
statement  of  facts  it  appears  that  on  the  24th  day  of  April, 
1895,  the  plaintiff  purchased  of  one  J.  M.  Graves  400  lambs. 
This  contract  was  in  writing.  In  April,  1896,  275  of  the 
Iambs  were  turned  over  to  the  plaintiff  by  Graves.  Cady  then 
branded  each  of  the  lambs  with  what  is  known  as  the  < 'bottle 
brand, ' '  and  at  the  same  time  entered  into  an  arrangement  with 
Graves  by  which  the  latter  was  to  care  for  and  herd  the 
lambs  for  Cady,  as  his  agent.  Thereafter  Graves  kept  these 
lambs  separate  from  any  other  sheep  of  the  same  age.  He 
sheared  them  separately  and  marketed  the  wool  separately, 
and  always  held  and  kept  the  Iambs  as  the  property  of  plaint- 
iff.    About  the  28th  day  of  July,    1896,  the  defendant  bank 
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commenoed  a  suit  by  attachment  against  Graves  and  his  part- 
ner, Harris.  Zimmerman,  who  is  the  sheriff  of  Cascade 
county,  levied  the  attachment  issued  in  said  suit  on  213  head 
of  the  sheep  in  question;  the  sheep  then  being  still  in  the  pos- 
session of  Graves,  who,  as  the  statement  of  facts  shows,  held 
them  as  the  agent  and  representative  of  Frank  Cady,  the 
plaintiff.  Plaintiff  filed  his  sworn  -claim  to  the  property  and 
delivered  it  to  the  sheriff  after  he  (the  sheriff)  had  taken  pos- 
session thereof.  The  sheriff  proceeded  to  sell  the  property 
under  the  execution  issued  in  said  suit 

The  case  having  been  tried  before  the  court  without  a  jury, 
judgment  was  rendered  in  favor  of  plaintiff  for  the  value  of 
the  sheep  levied  upon,  taken  and  sold  by  the  sheriff.  De- 
fendants appeal  from  the  judgment. 

/.  Parker  Veazey^  attorney  for  Appellants. 

The  alleged  sale  of  said  property  by  Graves  to  respondent 
Cady  was  not  < 'accompanied  by  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change  of  possession, ' '  and 
hence,  <<is  conclusively  presumed  to  be  fraudulent,  and,  there- 
fore, void.''  {Harman  v.  Hawkins^  18  Montana  525,  Story 
V.  CordeU^  13  Montana  204,  Botcher  v.  Berryy  6  Montana 
452,  Baur  v.  BeaU^  23  Pac.  345,  AtUrey^  Sheriffs  v.  Bower^ 
43  Pac.  908,  Bunting  v.  Saltz^  24  Pac.  1618,  Brawn  v. 
O'Neal,  Sheriff y  30  Pac.  538,  Howe  v.  Johnson,  40  Pac.  42, 
Kennedy  v.  Conroy,  44  Pac.  795.) 

The  only  cases  which  seem  to  constitute  an  exception  to  the 
rule  established  by  the  above,  and  many  other  cases,  are 
those  in  which  the  property  sold  is  in  the  possession  of  a  third 
party,  or  in  which  the  property  (live-stock)  is,  immediately 
after  the  sale  and  constructive  delivery,  turned  upon  the  gov- 
ernment ranges,  and  is  therefore  considered  to  be  out  of  the 
vendor's  possession,  actually  in  no  one's  possession  and  con- 
structively in  the  vendee's  possession. 

J.  E,  Erickaon,  attorney  for  Respondent. 

The  sale  of  the  sheep  from  J.  M.  Graves  to  plaintiff,  Frank 
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Cady,  was  followed  by  delivery  sufficient  to  pass  the  property. 
There  was  such  ^'immediate  delivery"  and  ^'actual,  continued 
change  of  possession"  as  is  necessary  to  constitute  a  valid  sale 
as  against  creditors.  Full  value  of  the  sheep  was  paid.  The 
sheep  were  counted.  Respondent  Cady  marked  them,  and 
after  having  made  arragements  with  Graves  to  run  them,  they 
were  kept  separate  from  other  sheep  of  the  same  age;  were 
sheared  separately;  their  wool  marketed  separately,  and  they 
were  understood  by  Graves  to  be,  and  were  held  by  him  as 
the  property  of  respondent  Frank  Cady.  There  was  the  as- 
sertion of  complete  authority  on  the  part  of  the  vendee  by 
acts  consistent  only  with  ownership  and  assented  to  by  the 
vendor. 

Lawson's  Rights  and  Remedies,  vol.  5,  page  3920,  Section 
2334.  {O^GaraY.  Lowry^  5  Montana  427,  Dodge  v.  Jones^ 
7  Montana  121,  Everett  v.  BrigTuim^  47  Pac.  75,  Ooldstevn 
V.  Nvffuin^  66  Cal.  642,  Humphrey  v.  Harkey,  59  Gal.  626, 
OodchauxY.  Mvlford^  26  Cal.  317,  Stevens  v.  Irvine^  15  Cal. 
503,  Montgomery  v.  Hunt^  5  Cal.  366.) 

When  Cady  accepted  the  sheep  and  marked  them,  delivery 
was  sufficient  and  sale  was  complete.  (Parsons  on  Contracts, 
vol.  1,  page  531,  Sixth  Edition.) 

^* After  a  sale  of  personal  chattels  has  become  perfected  by 
such  visible,  notorious,  and  continued  change  of  possession 
that  creditors  of  the  vendor  may  be  presumed  to  have  notice 
of  it,  the  vendee  may  lend  or  let,  or  employ  the  vendor  to 
sell  or  perform  any  other  service  about  the  thing,  with  the 
same  safety  he  may  a  stranger."  {Dewey  v.  Thrall^  13  Ver- 
mont, 284;  see  also  Oouid  v.  Huntley^  73  Cal.  399;  Porter  v. 
Bwher,  98  Cal.  459,  and  Wright  v.  Soloman,  19  Cal.   64.) 

Peb  Cubiam. — The  appellants  contend  that  the  alleged  sale 
of  the  sheep  in  controversy  by  Graves  to  Cady  was  not  ac- 
companied by  immediate  delivery,  nor  followed  by  an  actual 
and  continued  change  of  possession,  and  hence  is  conclusively 
presumed  to  be  fraudulent  and  void  against  the  attaching 
creditor  in  this  case.  This  is  the  only  question  raised  by  this 
appeal. 
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Counsel  for  appellants  cite  Harmon  v.  Hawkins^  18  Mon- 
tana 525,  46  Pac.  489,  and  Story  v.  Cordelia  13  Montana  204, 
33  Pac.  6,  in  support  of  their  contention  that  the  alleged 
sale  in  the  case  at  bar  was  void  because  not  accompanied  by 
immediate  delivery  and  actual  and  continued  change  of  pes* 
session'  of  the  property  alleged  to  have  been  sold. 

Harmon  v.  Hawkins^  supra^  decided  merely  a  question  of 
pleading.  The  complaint  in  that  case  set  out  the  evidence  of 
plaintiff's  title  to  the  personal  property  mentioned  in  that 
case.  The  defendant  demurred  to  the  complaint  on  the  ground 
that  the  complaint  did  not  allege  any  delivery  or  change  of 
possession  of  the  property  mentioned.  The  court  simply  held 
that  the  complaint  was  insufficient  for  the  reason  stated  in  the 
demurrer.  In  other  words,  this  court  held  that  the  complaint 
in  Harmon  v.  Hawkins  did  not  allege  a  delivery  or  change  of 
possession  of  the  property  mentioned  therein. 

In  Story  v.  Corddl,  supra^  Cordell  executed  a  bill  of  sale 
to  the  property  in  controversy,  absolute  on  its  face;  but  ac- 
companying the  bill  of  sale  was  an  agreement  between  Cor- 
dell and  the  plaintiffs  that,  if  Cordell  paid  plaintiffs'  indebt- 
edness within  a  period  fixed  in  the  agreement^  the  bill  of  sale 
should  be  canceled.  This  court  held  that  agreement  to  be,  in 
effect,  a  chattel  mortgage,  but  that,  as  it  was  not  accompanied 
by  an  affidavit  of  good  faith,  or  acknowledged  and  filed  as  re- 
quired by  the  statute,  it  was  void  as  against  the  creditors  of 
Cordell.  In  that  cose  this  court  further  held  that  the  mark- 
ing of  certain  barrels  of  whiskey  with  a  cross  and  the  ven- 
dee's name,  and  removing  them  from  one  part  of  the  build- 
ing occupied  by  Cordell  to  another  part,  did  not  constitute  a 
delivery,  as  against  third  parties.  In  Story  v.  Cordell  there 
was  no  parting  with  the  ownership,  and  no  change  or  pre- 
tense of  change  of  possession.  It  was,  at  most,  a  conditional 
sale  of  personal  property. 

The  facts  in  the  case  at  bar  bring  it  more  nearly,  we  think^ 
within  the  rule  of  this  court  as  announced  in  Dodge  v.  Jones^ 
7  Montana  121,  14  Pac.  707. 

In  that  case  this  court  said  :     ''No  particular  act  or  formal 
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ceremony  is  necessary  to  make  a  delivery  in  law.  Any  act 
done,  coupled  with  the  intent  to  change  the  ownership,  which 
has  the  effect  to  transfer  the  dominion  over  the  thing  sold  to 
the  buyer,  is  a  delivery.  Any  small  chattel  capable  of  being 
handled  may  be  delivered  by  handing  it  to  the  buyer,  as  sell- 
ing goods  across  the  counter  in  a  store;  but  horses  are  not  ca- 
pable of  this  manual  kind  of  delivery.  We  think,  when  the 
bar  was  branded  under  the  K,  so  that  the  appellant's  horses 
could  be  distinguished  from  those  of  the  Kirkpatricks,  and 
they  were  turned  out  on  the  same  range,  those  acts  were  done 
with  the  intent  to  transfer  the  ownership  and  dominion  over 
these  horses  to  the  appellant. '' 

>  In  the  case  at  bar,  when  Graves  turned  over  the  275  Iambs 
to  Cady,  the  latter  placed  the  <  ^bottle  brand"  on  each  of  the 
sheep,  which  was  evidently  the  brand  of  the  plaintiff;  and 
thus  by  this  brand  plaintiff's  sheep  were  distinguished  from 
the  other  sheep  belonging  to  Graves  or  anybody  else,  so  that 
by  such  branding  creditors  of  Graves  might  have  been  pre- 
sumed to  have  notice  that  the  ownership  in  the  sheep  thus 
marked  had  been  changed  from  that  of  Graves  to  the  plaintiff 
or  some  one  else. 

We  think  the  rule  announced  by  the  Supreme  Court  of  Cali- 
fornia in  Porter  v.  Bucher^  98  Cal.  454,  33  Pac.  335,  is  ap- 
propriate to  the  facts  of  this  case. 

In  that  case,  which  was  a  very  similar  one  to  the  one  at  bar 
in  principle,  the  court  said:  «*In  the  determination  of  the 
question  as  to  the  kind  of  possession  necessary  to  be  given  in 
order  to  make  a  sale  of  personal  property  valid  as  against 
creditors,  regard  must  be  had,  not  only  to  the  character  of 
the  property,  but  also  to  the  nature  of  the  transaction,  the 
position  of  the  parties,  and  the  intended  use  of  the  property. 
The  law  only  requires  that  which  could  naturally  be  done  in 
an  honest  and  businesslike  transaction,  where  there  was  no 
thought  of 'fraud  or  concealment. "         ; 

In  this  case  there  is  no  pretense  of  fraud  or  concealment. 
The  transaction  has  attached  to  it  no  suspicion  even.  We 
think  the  court  below  was  justified,  from  all  the  facts,  cir- 
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cumstances,  and  conditioDs  of  this  particular  case,  to  hold 
that  there  was  a  sufficient  delivery  of  the  property  and  change 
of  possession  thereof  at  the  time  of  the  sale  to  take  the  case 
out  of  the  statute  of  frauds. 

This  being  the  only  question  before  this  court,  we  are  of  the 
opinion  that  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed, 


fB»   884 
'20    230' 

J*-^      J.  W.  SNOOK,  Respondent,  v.  S.  H.  H.  CLARK,  et 

AL.,    Receivebs,  Appellants. 

(Submitted  Oct.  8, 1897.    Decided  Oct.  25, 1897.) 

Fence  Law — Negligence  of  Railroad  Co.  —  Contributory  Neg- 
ligence. 

1.  In  an  action  to  recoTer  damages  for  cattle  killed  by  a  railroad  company  at  a  point  at 
wblcb  It  bad  not  fenced  its  road  as  provided  by  law,  claiming  that  It  was  Impossible 
to  do  so  because  a  fence  at  that  point  would  materially  obstruct  the  highway,  the 
company  cannot  complain  of  an  instruction  to  the  effect  that,  if  a  fence  or  cattle 
guard  would  obstruct  the  highway,  the  company  was  not  obliged  to  maintain  one  at 
that  point. 

2.  Thjs  plaintiff  was  <! riving  the  cattle  over  the  only  road  through  the  canyon,  through 
which  als  •  the  defendant's  railroad  ran,  and  at  a  time  other  than  that  at  which  the 
regular  trains  of  the  defendant  passed  there;  he  heard  the  whistle  of  the  special 
train,  which  caused  the  damage,  when  it  was  a  quarter  of  a  mile  away,  and  running 
at  the  rate  of  86  miles  per  hour;  plaintiff  did  not  ride  back  to  stop  the  train,  to  do 
which  he  would  have  been  obliged  to  ride  along  a  deep  and  dangerous  cut,  but  en- 
deavored to  drive  his  cattle  off  the  track;  held,  that  the  question  of  contributory 
negligence  having  been  submivted  to  the  Jury,  their  verdict  for  the  plaintiff  was 
fully  supported  by  the  evidence. 

3.  CoMSTiTUTioK— Ti/Ie  of  Bi/78— A  law  entitled  '*An  act  requiring  railroad  companies 
to  pay  for  damages  to  stoc><,"  and  which  provides  that  railroad  companies  must  fence 
their  track  or  respond  In  damages,  is  not  void,  because  the  title  does  not  refer  to 
fences  or  penalties,  under  Section  28.  Article  6,  Constitution,  requiring  the  subject  of 
every  bill  to  be  clearly  expressed  in  its  title. 

Appeal  from  District  Courts  Beaverhead  County.      Theo- 
dore Bra/ntly^  Judge. 

Action  by  J.  W.  Snook  against  S.  H.  H.  Clark  and  others, 
as  receivers  of  the  Oregon  Short  Line  &  Utah  Northern  Rail- 
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way  C!ompany,  and  the  Oregon  Short  Line  &  Utah  Northern 
Railway  CJompany.  From  a  judgment  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defend- 
ants appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  brought  by  plaintiff  to  recover  damages 
on  account  of  the  killing  of  eight  head  of  cattle  by  a  train  of 
cars  operated  and  run  on  the  railroad  of  which  the  defend- 
ants are  receivers,  on  the  24th  day  of  January,  1895.  The 
record  shows  that  the  train  which  killed  the  cattle  was  a 
special  train,  and  going  at  the  rate  of  35  miles  an  hour;  that 
the  cattle  were  killed  in  a  canyon  known  as  ^'Ryan's  Canyon," 
in  Beaverhead  county,  at  a  place  particularly  known  as  <^The 
Point  of  Rocks."  At  this  point  the  canyon  is  narrow,  and 
the  railroad  and  the  county  road  run  in  very  close  proximity 
to  each  other.  The  county  road  is  the  only  traveled  one 
passing  through  the  canyon,  and  has  been  used  as  a  county 
road  for  a  number  of  years.  At  the  point  where  the  cattle 
were  killed  the  railroad  had  not  been  fenced  by  the  railroad 
company,  nor  was  there  any  cattle  guard  or  any  other  device 
used  to  keep  stock  off  the  road;  and  the  plaintiff  claims  that 
the  railroad  company  was  guilty  of  negligence  in  not  fencing 
its  road  at  the  point  where  the  cattle  were  killed. 

The  case  was  tried  to  a  jury,  and  a  verdict  rendered  in  fa- 
vor of  plaintiff  for  the  sum  of  $528,  for  which  sum  judgment 
was  duly  entered.  Tbe  defendants  appeal  from  the  judgment 
and  an  order  denying  a  motion  for  a  new  trial. 

Sharpstein  cfe  Burleigh^  for  Appellants. 

Edward  Narris  and  Smith  <&  Word,  for  Respondents. 

Pembebton,  C.  J. — ^The  appellants  contend  that  the  evi' 
denes  is  insufficient  to  justify  the  verdict. 

Under  this  assignment,  counsel  for  appellants  argue  that  it 
was  impracticable  to  maintain  a  fence  or  cattle  guard  at  the 
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point  where  the  cattle  got  on  the  track  of  the  railroad.  It  is 
contended  that  a  fence  or  cattle  guard  at  this  point  would  ma- 
terially obstruct  the  county  highway. 

The  court,  instructed  the  jury,  in  effect,  that,  if  a  fence  or 
cattle  guard  would  obstruct  the  highway,  the  railroad  com- 
pany was  not  obliged  to  maintain  a  fence  or  cattle  guard  at 
the  point  in  question.  We  are  not  certain  that  the  court  did 
not  go  too  far  in  favor  of  appellants  in  this  respect,  but,  if 
so,  the  appellants  cannot  complain.  But  this  matter  as  to  the 
practicability  of  a  fence  or  cattle  guard  was  a  question  of 
fact,  and  was  submitted  to  the  jury  under  instructions  very 
favorable  to  appellants.  The  jury  found  on  this  issue  in  favor 
of  the  plaintiff,  and  we  think  the  evidence  amply  supports  the 
finding. 

Counsel  also  contend  that  the  cattle  were  killed  as  a  result 
of  the  contributory  negligence  of  the  plaintiff  in  driving  them 
into  the  canyon  without  taking  proper  steps  to  avoid  coming 
in  collision  with  the  train,  that  after  he  knew  the  train  was 
coming  he  did  nothing  to  stop  it,  and  that  he  could  have 
stopped  the  train  before  it  struck  the  cattle  if  he  had  used 
proper  effort. 

But  the  road  plaintiff  was  driving  his  cattle  over  was  the 
only  road  he  could  use  to  get  through  the  canyon.  He  had 
a  right  to  use  it,  and  the  train  was  a  special.  The  plaintiff 
knew  the  hours  when  the  regular  trains  passed  through  the 
canyon.  He  had  avoided  them  in  selecting  his  time  to  drive 
his  cattle  by  the  point  of  danger.  He  heard  the  whistle  of 
the  special  one  quarter  of  a  mile  away, — coming  at  the  rate  of 
35  miles  an  hour.  His  cattle  were  then  on  the  track.  He 
and  his  son  did  all  they  possibly  could  to  get  them  off  the 
track.  It  is  contended  that  the  plaintiff  could  have  left  his 
cattle,  and  ridden  back  to  a  curve  in  the  road  to  flag  or  stop 
the  train.  He  could  have  gone  only  a  short  distance  in  the 
few  seconds  he  would  have  had  to  flag  the  train,  and  he  would 
have  had  to  ride  into  and  along  a  deep  and  dangerous  cut  to  a 
point  where  he  could  have  seen  the  rapidly  approaching  train. 
To  have  done   so  would,  in  our   judgment,  have  been  an  un- 
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called-for  exposure  of  his  life.  He  did  what  any  prudent 
man  would  have  done.  When  he  heard  the  train  approach- 
ing he  and  his  son  went  to  work  with  all  their  might  to  get  the 
cattle  off  the  track.  The  engineer  says  that,  if  he  had  been 
warned  by  plaintiff,  he  might  not  have  killed  so  many  cattle 
as  he  did.  But  it  does  not  appear  from  the  engineer's  evi- 
dence that  plaintiff  was  guilty  of  contributory  negligence  in 
not  doing  what  counsel  says  he  ought  to  have  done  to  stop  the 
train.  But  this  question  was  submitted  to  the  jury  under 
proper  instructions,  and  we  think  the  evidence  fully  supports 
the  findings  in  this  respect. 

Appellants  contend  that  the  act  of  the  legislature  under 
which  this  suit  was  brought  is  unconstitutional,  because  of  a 
defect  in  the  title.  The  act  is  entitled  '  'An  act  requiring  rail- 
road companies  to  pay  for  damages  to  stock.''  Laws  1891, 
p.  267.  Counsel  contends  that,  as  the  act  is  silent  as  to  fences 
and  penalties,  the  law  is  inoperative,  under  Section  23,  Arti- 
cle 5,  of  the  Constitution  of  the  state. 

This  question  was  pasfsed  upon  by  this  court  in  State  v. 
^emlteiviy  19  Montana  612,  49  Pac.  411.  The  constitution- 
ality of  the  law  in  question  was  sustained  also  by  this  court  in 
Seckstead  v.  Railway  Co.^  19  Montana  147,  47  Pac.  795. 
We  think  there  is  no  merit  in  the  contention  that  the  law  is 
onconstitutional. 

From  an  inspection  of  the  record,  we  think  the  court  in- 
structed the  jury  with  absolute  fairness  for  the  appellants 
apon  every  phase  and  issue  of  the  case,  and  that  the  proper  re- 
sult was  reached  in  the  trial  of  the  cause. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
Hunt  and  Buck,  JJ.,  concur. 
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THE  JUBILEE  PLACER  COMPANY,  Appellant  v. 
CATHERINE  HOSSFELD,  Respondent. 

[Submitted  Oct.  7, 1897.    Decided  Oct.  26, 1897.] 

Attorney  and  Client — Authority  of  Attorney. 

Whils  an  action  waa  pending,  the  attorney  for  the  plalntlll  wrote  to  his  client  that  he 
had  recelYcd  a  proposition  for  a  settlement;  the  client  answered  that  **we  shall  be 
willing  to  dismiss  the  suit,  so  long  as  we  get  a  satisfactory  guaranty  from  them,  or 
such  guaranty  as  yon  think  necessary.  I  don't  want  the  case  dismissed,  and  then 
have  the  same  performance  to  go  through  with  next  year."  Held,  that  the  letter 
only  authorized  the  dismissal  of  the  action,  and  not  the  entry  of  a  decree  determin- 
ing tbe  right  of  the  parties  to  the  action. 

Appeal  from,  District  Courts  Jefferson  County,  Frank 
Showers^   Judge. 

Action  by  tbe  Jubilee  Placer  Company  against  Catherine 
Hossfeld.  From  a  judgment  in  favor  of  defendant,  and  an 
order  denying  its  motion  for  a  new  trial,  plaintiff  appeals. 
Reversed. 

Statement  of  the  case  by  tbe  justice  delivering  the  opinion. 

This  was  an  equitable  action  brought  in  the  District  Court 
of  Jefferson  county,  Montana,  in  1895,  for  the  purpose  of 
setting  aside  a  decree  entered  in  a  previous  action  between 
the  same  parties  in  the  same  court  in  1891.  The  predecessors 
in  interest  of  plaintiff  and  defendant  had  litigated  the  ques- 
tion of  their  respective  rights  to  the  waters  of  Crow  creek, 
in  Jefferson  county,  in  the  year  1874,  in  the  District  Court 
of  said  county,  and  a  decree  was  duly  entered  in  said  year  ad- 
justing and  determining  the  same.  Plaintiff  in  the  present 
action  was  the  successor  in  interest  of  William  Quinn,  the 
defendant  in  the  suit  of  1874;  and  defendant,  the  successor  in 
interest  of  Ruben  Rader,  the  plaintiff  therein.  In  the  decree 
of  1874  it  was  provided  that  Rader  had  the  right  to  the  use 
of  200  inches  of  the  waters  of  Crow  creek  up  to  the  15th 
day   of  August  of  each   year,  and  thereafter  he  was  entitled 
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to  have  100  inches  of  the  said  waters,  to  be  taken  from  the 
ditch  of  Quinn.  The  complaint  in  the  action  brought  by 
plaintift  against  defendant  in  1891  alleged  that  the  plaintiff 
wss  the  owner  of  200  inches  of  the  waters  of  Crow  creek, 
and  of  certain  lands  irrigated  by  the  same;  that  on  the  15th 
day  of  May,  1891,  the  defendant,  without  the  right  or  color 
of  title,  and  by  means  of  certain  dams  by  her  recently  con- 
stmcted  in  and  across  said  plaintiff's  ditch,  unlawfully  di- 
verted and  turned  away  all  the  waters  running  in  the  same. 
The  prayer  was  for  a  perpetual  inji^nction,  restraining  the  de- 
fendant from  in  anywise  interfering  with  the  waters  in  said 
plaintiff's  ditch.  No  reference  was  made  in  said  complaint  to 
the  decree  of  1874;  and  there  was  nothing  to  indicate  that  de- 
fendant had  disobeyed  the  terms  thereof. 

On  October  5,  1891,  pursuant  to  a  stipulation  entered  into 
between  the  attorneys  of  the  plaintiff  and  defendant,  a  decree 
was  entered  in  said  suit.  This  decree  was  substantially  the 
same  as  the  one  rendered  in  1874, — the  water  rights  being 
adjusted  between  plaintiff  and  defendant  on  the  same  basis  as 
they  had  been  between  their  predecessors  in  interest. 

Plaintiff  in  the  present  action,  which  seeks  to  set  sfeide  the 
decree  entered  in  1891,  insists  that  its  attorneys  had  no 
authority  to  enter  into  the  stipulation  aforesaid.  Defendant 
insists  that  the  attorneys  of  plaintiff  had  such  authority. 
The  case  was  tried  to  a  jury.  Special  findings  were  returned. 
The  questions  submitted  to  the  jury,  and  the  answers  thereto, 
were  as  follows : 

''Question  No.  1.  Were  Messrs.  Cowan  &  Parker,  attor- 
neys for  the  Jubilee  Placer  Company,  authorized  either  by 
the  company  or  its  agent  to  settle  the  suit  ?     Answer.     Yes. 

''Question  No.  2.  If  you  find  that  they  were  authorized 
to  settle  the  suit,  did  they  make  the  settlement  on  the  terms 
and  conditions  which  the  company  or  its  agent  instructed  them 
to  make  ?     Answer.     Yes. ' ' 

Parker  (a  member  of  the  firm  of  Cowan  &  Parker),  the 
attorney  who  had  entered  into  the  stipulation  in  plaintiff's  be- 
half, testified  substantially  as  follows :     '  'That  Willson,  as  the 
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representative  of  plaintiff,  had  come  to  him  in  the  year  1891^ 
and  called  his  attention  to  the  decree  of  1 874,  informed  him 
that  defendant  had  violated  the  terms  thereof,  and  expressed 
a  desire  to  have  her  arrested.  Parker  dissuaded  Willson  from 
making  any  arrest,  and  told  him  that  he  (Parker)  was  of  the 
opinion  that  plaintiff  was  bound  by  the  terms  of  the  1874  de- 
cree; that  is  to  say,  that,  as  between  the  Jubilee  Placer  Com- 
pany and  the  defendant,  said  decree  controlled  and  evidenced 
their  respective  water  rights.  He  pays  he  brought  the  suit, 
and  drew  up  the  complaint  therein  on  which  the  decree  sought 
to  be  set  aside  is  based,  for  the  purpose  of  restraining  the  de- 
fendant from  violating  the  terms  of  the  decree  of  1874.  He 
says  further  the  settlement  was  made  in  pursuance  of  a  con- 
versation with  Willspn  at  the  time  of  bringing  said  suit,  when 
he  had  informed  him  that"  he  thought  the  1874  decree  bind- 
ing. Before  entering  into  the  stipulation  of  settlement,  he 
wrote  Willson  of  the  terms  of  agreement  proposed  by  the  de- 
fendant's attorney.  His  exact  language  as  to  this  letter  is  as 
follows  :  '  <I  have  no  copy  of  the  letter,  but  I  am  satisfied 
that  the  tenor  of  the  letter  was  to  the  effect  that  a  proposi- 
tion had  been  made  to  settle  on  the  basis  of  the  original  de- 
cree. ' ' 

In  reply  to  this  letter,  Willson  wrote  as  follows  :  **July 
10th.  Messrs.  Cowan  &  Parker — Gentlemen  :  Yours  of  the 
6th  inst. ,  in  regard  to  the  Hossfeld  case,  received.  We  shall 
be  willing  to  dismiss  the  suit,  so  long  as  we  get  a  satisfactory 
guaranty  from  them,  or  such  guaranty  as  you  think  necessary. 
I  don't  want  the  case  dismissed,  and  then  have  the  same  perform- 
ance to  go  through  with  next,  or  any,  year.  It  has  put  us  to 
a  lot  of  trouble  and  expense,  and  I  consider  they  ought  to  pay 
it;  but,  as  I  have  said  before,  we  would  be  willing  to  let  that 
go.  Please  have  it  so  fixed  that  we  shall  have  no  further 
trouble.     Yours,  truly,  Arthur  Willson." 

When  questioned  on  cross-examination  as  to  the  necessity 
for  having  a  decree  entered  in  1891  substantially  the  same  as 
the  one  entered  in  1874,  Parker  stated  :  <'I  thought  the  new 
decree  would  add  to  the  old  one,  and  be  direct  as  between 
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these  two  (meaning  plaintiff  and  defendant).  Willson,  it  ap- 
pears, had  not  been  notified  that  a  decree  was  entered  in  the 
suit,  and  did  not  learn  of  that  fact  until  several  years  later. 
Willson' s  testimony  was  in  conflict,  in  material  particulars, 
with  that  of  Parker. 

Evidence  was  offered  in  behalf  of  plaintiff  (which  the  court 
refused  to  admit)  to  the  effect  that  for  many  years  prior  to 
1891  the  defendant  had  not  used  the  waters  of  Crow  creek, 
and  had  no  means  of  using  the  same,-  by  reason  of  an  aban- 
donment of  her  diverting  ditches. 

The  appeal  is  from  the  judgment  in  favor  of  defendant,  and 
an  order  denying  a  motion  for  a  new  trial. 

Henry  C.  Smith  and  Tfioa.  C.  Bach^  for  Appellant. 
Cowan  c&  Parker  and  John  Shober,  for  Respondent. 

Buck,  J. — Appellant  states  as  a  proposition  of  law  that 
although  an  attorney  has  authority,  by  virtue  of  his  employ- 
ment as  such,  to  do  all  acts  which  affect  the  remedy  in  a  suit, 
still  he  cannot,  by  virtue  of  his  employment  alone,  do  that 
which  destroys  his  client's  cause  of  action;  citing  in  support 
of  this  contention  Derwort  v.  Loomer,  21  Conn.  246;  Ilolker 
V-  Parker y  7  Cranch,  436;  Stokely  v.  Rohinson^  34  Pa.  St. 
315;  Lamhert  v.  Sandford^  2Blackf.  137;  People  v.  Lawboruy 
1  Scam.  123;  and  JoneB  v.  Inness^  32  Kan.  177,  4  Pac.  96. 

The  respondent  does  not  dispute  this  statement  of  the  legal 
principle  controlling   an  attorney's  authority.     This  appeal, 
then,    depends   solely   upon  the   answer  to   the   question   of 
whether  or  not  Parker  had  authority  to  stipulate  as  he  did. 

A  careful  inspection  of  the  evidence  (all  that  is  pertinent  to- 
the  question  being  contained  in  the  statement  of  facts  pre- 
fixed) forces  us  to  the  conclusion  that  whatever  authority 
Parker  had  to  enter  into  the  stipulation  he  did  arose  from  the 
letter  written  him  by  Willson  in  reply  to  his  own  notifying^ 
Willson  of  the  terms  of  the  proposed  settlement.  Parker's^ 
explanation  of  the  purpose  for  which  he  instituted  the  action 
in  1891  is  unsatisfactory  and  obscure.     He  virtually  concedes- 


238  State  V.Page.  [Oct.  T. '97 

that  the  decree  of  1874  was  as  effective  as  that  which  he 
stipulated  for  in  1891.  His  statement  that  he  entered  into 
this  stipulation  pursuant  to  the  conversation  which  he  had 
with  Willson  at  the  time  of  instituting  the  suit  is  immaterial. 
His  testimony,  simmered  down,  is  that  he  construed  Willson's 
letter  as  conferring  authority  upon  him  to  stipulate  as  he  did. 
Examining  the  contents  of  this  letter  carefully,  we  do  not 
think  his  construction  of  it  was  justified.  Nothing  is  said  in 
this  letter  in  reference  to  any  decree  being  entered  in  the  suit. 
It  authorizes  a  dismissal  of  the  suit,  and  nothing  more. 
Taking  all  the  circumstances  of  this  controversy  into  consid- 
eration, we  believe  it  would  be  unsound  to  hold  that  this  let- 
ter conferred  any  such  authority  as  defendant  claims. 

The  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  enter  judgment  for  the  plaintiff 
in  accordance  with  the  prayer  of  its  complaint 

Reversed  and  Hemc^nded, 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


STATE,  EX  BEL.  NEILL,  Relatob,  v.  JAMES  M.  PAGE, 

Respondent. 

[Submitted  October  14. 1897.    Decided  October  26, 1897.] 

Statutes — Repeal — Amendment — Titles  of  Acts — State  Land 
Agent — Vacancy  in  Office — Power  of  Oovemor  to  Fill — 
Comm,issions. 

1.  Political  Code,  Section  841,  proYided  that  "the  State  Land  Agent  is  appointed  by  the 
Governor,  with  the  consent  of  the  state  Board  of  Land  Commissioners,  and  holds  his 
office  during  the  pleasure  of  the  board.''  Section  470  provides  that  "the  Governor, 
with  the  consent  of  the  State  Board  of  Land  Commissioners,  must  appoint  a  State 
Land  Agent,  who  shall  hold  his  office  at  the  pleasure  of  the  board."  Section  472  pro- 
vides that  **the  annual  salary  of  the  State  Land  Agent  for  all  services  rendered  in 
any  capacity  whatever,  is  $8,000."  Held,  that  Section  841  was  repealed  and  Sections 
470  and  472  were  amended  by  Act  March  4,  1887,  entitled  **An  act  repealing  Seetkm 
470  and  472,  Article  IX,  Chapter  III,  Title  I,  Part  III,  of  the  Political  Code,  relatingto 
the  appointment  of  the  State  Land  Agent  and  his  annual  salary,"  which  act  amended 
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Seetkni470  8oastoread:  "The  Gorernor  with  the  oonsent  of  the  Board  of  Land 
Commissioners  must  appoint  a  State  Land  Agent  who  shall  held  his  office  for  the 
term  of  four  years,  or  until  his  successor  shall  be  appointed  and  qualified;"  and 
amended  Section  472  so  as  to  provide:  **The  annual  salary  of  the  State  Land  Agent 
for  the  services  rendered  In  any  capacity  whatever  is  the  sum  of  $2,600.  The  salary 
of  the  State  Land  Agent  shall  be  paid  out  of  the  funds  derived  from  the  sale  of  state 
lands  and  shall  be  apportioned  among  the  several  land  grants  to  the  state  according 
to  the  amount  of  such  lands  selected  under  each  of  said  grants  and  shall  be  deter- 
mined by  the  State  Board  of  Land  Commissioners." 

2.  The  use  of  the  word  ''repealing'  In  the  title  of  such  act,  instead  of  "amending,"  does 
notviolate  Constitutional  Article  6,  Section  28,  since  the  other  words  of  the  title 
clearly  point  out  the  sections,  chapter,  title  and  code  and  subject  to  be  affected  by  the 
provisions  of  the  bill. 

s.  Political  Code,  Sections  470, 472,  as  amended  by  Act  March  4,  1897,  provide  that  the 
Governor,  with  the  cpnsent  of  the  Board  of  Land  Commissioners,  must  appoint  a 
State  Land  Agent,  who  shall  hold  his  office  for  the  term  of  four  years,  or  until  his 
successor  Is  appointed  and  qualified,  and  fix  his  annual  salary,  and  provide  how  it 
shall  be  paid.  Section  lioi  provides  that  an  office  becomes  vacant  in  the  event,  be- 
fore the  expiration  of  the  term,  of  the  death  of  the  incumbent,  "his  resignation,"  etc. 
Sectionitoo  provides  that  resignations  must  be  in  writing,  and  made  (subsection  5) 
"by  all  other  appointed  officers  to  the  body  or  officer  that  appointed  them."  Such 
section  does  not  specify  the  State  Land  Agent,  or  to  whom  his  resignation  shall  be 
made.  Heidt  that  where  the  State  Land  Agent  sent  his  resignation  in  writing  to  the 
Governor,  and  the  latter  accepted  it,  there  was  a  vacancy  in  the  office,  though  the 
board  did  not  consent  to  the  acceptance. 

4.  Folltl<!al  Code,  Section  470,  as  amended  by  Act  March  4, 1896.  provides  that  the  Gov- 
ernor, with  the  consent  of  the  Board  of  Land  Commissioners,  must  appoint  a  State 
Land  Agent,  etc.  Section  1104  provides  that  when  any  office  becomes  vacant,  and  no 
mode  is  provided  by  law  for  filling  it,  the  Governor  must  fill  it  by  granting  a  commis- 
sion to  expire  at  the  end  of  the  next  legislative  assembly,  or  at  the  next  election  by 
the  people.  Held  that,  where  a  vacancy  occurs  in  the  office  of  State  Land  Agent,  it 
may  be  filled  by  appointment  by  the  Governor,  without  the  consent  of  the  Board  of 
State  Land  Commissioners,  by  granting  a  commission  to  expire  at  the  end  of  the  next 
legislative  assembly;  Section  470  making  no  reference  to  vacancies,  and  there  being 
no  other  provision  for  filling  a  vacancy  in  such  office. 

5.  Political  Code,  Section  994,  providing  that  every  officer  must  continue  to  discharge 
the  duties  of  his  office,  although  his  term  has  expired,  until  his  successor  has  quali- 
fied, applies  only  where  the  term  of  office  of  an  incumbent  has  expired,  and  not  to  a 
case  of  vacancy  caused  by  resignation. 

8.  Political  Code,  Section  1002,  provides  that  the  Governor  must  commission  all  officers 
appointed  by  him.  Section  1008,  and  Constitutional  Article  7,  Section  18,  require  the 
commissions  of  all  officers  commissioned  by  the  Governor  to  be  signed  by  the  Gover- 
nor, and  countersigned  or  attested  by  the  Secretary  of  State,  under  the  great  seal. 
Held,  that  where  the  Governor  properly  appoints  an  officer,  and  issues  him  a  proper 
commission,  the  refusal  of  the  Secretary  of  State  to  countersign  It  and  seal  it  with 
the  great  seal  does  not  affect  the  validity  of  the  appointment. 

OmoiNAL  qiu>  warranto  proceeding  by  the  state,  on  the  re- 
lation of  Henry  Neill,  against  James  M.  Page,  to  try  the  title 
to  the  office  of  state  land  agent,  claimed  by  both  relator  and 
defendant.     Judgment  for  relator. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Quo  warranto  to  try  the  title  to  the  ofiSce  of  state  land 
agent. 
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The  defendant,  Page,  on  July  31,  1895,  was  appointed  State 
Land  Agent  by  the  Governor  of  Montana,  and  on  the  aam^ 
day  was  confirmed  by  the  State  Board  of  Land  Commissioners; 
and,  although  no  commission  was  ever  issued  to  him  by  the 
said  board  or  by  the  Governor,  be  duly  qualified  and  entered 
upon  the  discharge  of  his  duties.  On  March  1,  1897,  the 
Governor  requested  the  resignation  of  said  defendant;  and  in 
pursuance  of  said  request,  on  March  7,  1897,  the  defendant 
tendered  his  resignation  in  writing,  to  take  effect  at  the  Gov- 
ernor's discretion.  On  March  31,  1897,  the  Governor  pre- 
sented to  the  Board  of  Land  Cr)mmissioners  the  name  of  Henry 
Neill,  the  relator,  as  State  Land  Agent  for  confirmation,  and, 
on  the  confirmation  of  said  Neill,  the  board  were  evenly  di- 
vided. Thereafter,  on  July  22,  1897,  the  Governor  again 
nominated  Henry  Neill  for  said  office,  but  the  board  were 
again  evenly  divided  on  his  confirmation.  On  July  30,  1897, 
the  Governor,  in  writing,  accepted  the  resignation  of  defend- 
ant.  Page,  as  State  Land  Agent,  to  take  effect  August  7,  1897. 
The  Board  of  Land  Commissioners  did  not  consent  to  the  re- 
quest for  or  the  acceptance  of  the  resignation  of  Page.  On 
August  9,  1897,  the  Governor  appointed  relator,  Neill,  as^ 
State  Land  Agent,  claiming  there  was  a  vacancy  in  said  office, 
and  thereupon  signed  and  issued  to  him  a  commission;  but  the 
said  commission  did  not  and  does  not  bear  the  seal  of  the  state, 
by  reason  of  the  refusal  of  the  Secretary  of  State  to  attach  the 
same  thereto.  The  said  commission  to  the  relator,  Neill,  au- 
thorizes him  to  hold  the  said  office  until  the  end  of  the  next 
legislative  assembly.  On  the  same  day  the  Governor  notified 
the  Secretary  ot  Board  of  Land  Commissioners  that  he  had 
accepted  the  resignation  of  Page,  and  had  appointed  Neill. 
The  board  has  never  consented  to  the  appointment  of  Neill, 
and  has  never  confirmed  his  appointment.  On  the  day  of  his 
appointment,  Neill,  the  relator,  executed  his  bond,  and  as- 
sumed, and  still  assumes,  to  perform  the  duties  of  the  office 
of  State  Land  Agent  so  far  as  permitted  to  do  so  by  the  Slate 
Board  of  Land  Commissioners  and  the  said  defendant,   Page. 

On  August  16,   1897,   at  a  meeting  of  the  Board  of  Land 
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Commissioners,  the  Governor's  communication  respecting  the 
acceptance  of  the  resignation  of  Page  and  the  appointment  of 
Neill  was  read,  and  a  motion  was  made  and  seconded  to  con- 
sider the  appointment  of  Neill  as  to  confirmation  or  rejection; 
bat  the  Governor  declined  to  entertain  the  motion,  for  the 
reason  that  the  appointment  of  Neill  so  made  by  him  was  not 
intended  to  be  considered  by  the  board  or  to  be  acted  upon  by 
it  Nevertheless,  two  members  of  the  board  had  themselves 
recorded  in  the  minutes  of  the  proceedings  as  voting  against 
the  confirmation  of  Neill.  At  the  same  meeting  a  resolution 
was  offered  to  the  effect  that  Page  should  be  recognized  as 
State  Liand  Agent  until  it  was  determined  by  the  courts  who  was 
qualified  to  perform  the  duties  of  that  office.  The  governor 
declared  this  motion  out  of  order,  whereupon  an  appeal  was 
taken  from  Jbhis  ruling,  and  upon  said  appeal  said  resolution 
was  declared  in  order,  and  was  carried. 

Page,  notwithstanding  his  resignation,  has  continued  to  per- 
form the  duties  of  the  office,  and  refuses  to  turn  over  posses- 
sion of  the  books,  etc. ,  of  said  office  to  the  relator,  Neill. 

The  defendant,  admitted  that  the  relator,  Neill,  was  ap- 
pointed State  Land  Agent,  but  denied  that  he  was  duly  ap- 
pointed, because  the  governor  had  no  right  to  appoint;  and ' 
defendant  further  averred  that  he  is  discharging  the  duties  of 
the  office  until  his  successor  is  legally  appointed  and  qualified, 
and  denied  that  Neill  ever  had  the  right  to  the  incumbency  of 
said  office. 

Carpenter  cfe  Carpenter  and  Toole,  Bach  cfe  Toole^  for  Re- 
lator. 

C.  B.  Ifolarij  Attorney  General,  for  Respondent. 

Hunt,  J. — ^The  office  of  State  Land  Agent  not  having  been 
created,  and  the  mode  of  appointment  of  the  incumbent  to 
such  office  not  being  controlled  by  the  constitution  of  the 
state,  we  must  look  to  the  statutes  to  determine  the  principal 
question  raised  by  this  proceeding. 

The  sections  of  the  Political  Code  which 'must  be  considered 
are  as  follows  : 

VOU  XX-16 
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Section  341 :  ''The  State  Land  Agent  is  appointed  by  the 
Governor,  with  the  consent  of  the  State  Board  of  Land  Com- 
missioners, and  holds  his  office  during  the  pleasure  of  the 
board." 

Section  470  :  *«The  governor,  with  the  consent  of  the  State 
Board  of  Land  Commissioners,  must  appoint  a  State  Land 
Agent,  who  shall  hold  his  office  at  the  pleasure  of  the 
board. ' ' 

Section  472  :  ''The  annual  salary  of  the  State  Land  Agent 
for  all  services  rendered  in  any  capacity  whatever,  is  three 
thousand  dollars. ' ' 

By  an  act  approved  March  4,  1897,  entitled  "An  Act  re- 
pealing Section  470  and  472,  Article  IX,  Chapter  III,  Title  I, 
Part  III,  of  the  Political  Code,  relating  to  the  appointment  of 
the  State  Land  Agent  and  his  annual  salary,"  Sections  470 
and  472  were  amended  so  as  to  read  as  follows  :  Section  470  : 
"The  Governor  with  the  consent  of  the  Board  of  Land  Com- 
missioners must  appomt  a  State  Land  Agent  who  shall  hold 
his  office  for  the  term  of  four  years,  or  until  his  successor 
shall  be  appointed  and  qualified."  Section  472:  "The  an- 
nual salary  of  the  State  Land  Agent  for  the  services  rendered 
in  any  capacity  whatever  is  the  sum  of  twenty-five  hundred 
dollars.  The  salary  of  the  State  Land  Agent  shall  be  paid  out 
of  the  funds  derived  from  the  sale  of  state  lands  and  shall  l>e 
apportioned  among  the  several  land  grants  to  the  state  accord- 
ing to  the  amount  of  such  lands  selected  under  each  of  said 
grants  and  shall  be  determined  by  the  State  Board  of  Lan<i 
Commissioners. " 

Before  passing  to  the  further  sections  of  the  code  bearing 
upon  this  controversy,  we  may  say  that  we  regard  the  act  of 
1<S97  as  amending  Sections  470  and  472  (Sutherland  on  Stat- 
«ite  Construction,  §  133),  and  as  repealing  Section  341. 

The  relator's  counsel  suggests  that  the  law  may  violate  Sec- 
tion 23  of  Article  5  of  the  Constitution,  inasmuch  as  it  is  a 
law  amending  the  sections  referred  to,  instead  of  being  a  re- 
{)eal  law,  as  its  title  purports.  But  we  cannot  think  the  mis- 
use of  the  word    "repeal"    in  the  title  must  result  in  over- 
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throwing  the  whole  law,  inasmuch  as  the  other  words  of  the 
title  of  the  bill  very  clearly  point  out  the  sections,  chapter, 
title,  code  and  subject  to  be  affected  by  the  provisions  of  the 
bill.  We  shall  therefore  hold  that  the  law  of  1897  is  valid, 
and  was  in  force  when  the  relator  herein  was  appointed  State 
Tjand  Agent  by  the  Governor. 

By  comparing  the  provisions  as  amended  by  the  1897  Act 
with  Sections  470,  472,  and  341,  supra^  it  will  be  seen  that 
the  Legislature  had  in  view  two  objects,  and  two  only,  by  the 
amendments  of  1897  :  First,  to  fix  the  tenure  of  office  of  the 
State  Land  Agent  for  a  term  of  four  years,  or  until  his  suc- 
cessor should  be  appointed  and  qualified;  and,  secondly,  to  re- 
duce the  salary,  and  provide  how  such  salary  should  be  paid. 
It  never  was  meant,  however,  to  change  the  method  provided 
for  the  appointment  of  the  officer  himself  where  no  vacancy 
occurs,  because  throughout  the  original  sections  and  the 
amended  one  it  is  provided  that  the  Governor,  with  the  con- 
sent of  the  Board  of  Land  Commissioners,  must  appoint  the 
State  Land  Agent. 

Taking  up  the  further  provisions  made  by  the  law  for  com- 
missioning officers,  whether  appointed  or  elected,  we  find  that 
by  Section  1002  of  the  Political  Code  ^'the  Governor  must 
commission  :  (1)  All  officers  elected  by  the  people,  whose 
commissions  are  not  otherwise  provided  for.  (2)  All  officers 
of  the  militia.  (3)  All  officers  appointed  by  the  Governor,  or 
by  the  Governor  with  consent  of  the  Senate.  (4)  United 
States  senators. ' ' 

Section  1003  of  the  Political  Code  provides  that  *«the  com- 
missions of  all  officers  commissioned  by  the  Governor  must  be 
issued  in  the  name  of  the  state,  and  must  be  signed  by  the 
Governor  and  attested  by  the  Secretary  of  State,  under  the 
great  seal. ' ' 

The  Constitution  (Article  7,  §  18)  requires  all  commissions 
to  be  signed  by  the  Governor  and  countersigned  by  the  Sec- 
retary of  State. 

The  Political  Code  provides  how  vacancies  may  be  made  in 
otBces.      Section  1101  is  substantially  as  follows  :     '*An  office 
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becomes  vacant  on  the  happening  of  either  of  the  following 
events  before  the  expiration  of  the  term  :  First,  death  of  the 
incumbent;  second,  his  insanity;  third,  his  resignation;  fourth, 
removal  from  ofiBce;  fifth,  ceasing  to  be  a  resident;  sixth,  ab- 
sence from  the  state  without  permission  beyond  the  period  al- 
lowed by  law,"  etc. 

The  code  also  deals  particularly  with  the  manner  of  resign- 
ing, and  it  is  provided  by  Section  1100  as  follows:  '^Resig- 
nations  must  be  in  writing  and  made  as  follows  :  (1)  By  the 
Governor  and  Lieutenant-Governor,  to  the  Legislative  As- 
sembly, if  it  is  in  session;  and  if  not,  then  to  the  Secretary  of 
State.  (2)  By  all  officers  commissioned  by  the  Governor,  to 
the  Governor.  (3)  By  Senators  and  Members  of  the  House 
of  Representatives,  if  the  Legislative  Assembly  is  not  in  ses- 
sion, to  the  Governor;  if  it  is  in  session,  to  the  presiding 
officer  of  the  branch  to  which  the  member  belongs,  who  must 
immediately  transmit  the  same  to  the  Governor.  (4)  By  all 
county  and  township  officers  not  commissioned  by  the  Gover- 
nor, to  the  Clerk  of  the  Board  of  Commissioners  of  their  re- 
spective counties.  (5)  By  all  other  appointed  officers,  to  the 
body  or  officer  that  appointed  them.  (6)  In  all  cases  not 
otherwise  provided  for,  by  filing  the  resignation  in  the  office 
of  the  Secretary  of  State. ' ' 

Section  994  of  the  Political  Code  contains  the  following : 
<  'Every  officer  must  continue  to  discharge  the  duties  of  his 
office,  although  his  term  has  expired,  until  his  successor  has 
qualified." 

The  above  provision  is  one  usually  found  in  the  codes  of  the 
states,  being  based  upon  the  requirements  of  public  policy, 
which  demands  that  if,  from  any  cause,  the  new  incumbent  of 
an  office  fails  to  qualify,  or  if  there  has  not  been  an  election 
of  any  person,  there  should  not  be  a  vacancy  in  the  office,  and 
a  consequent  suspension  of  the  public  business. 

Other  sections  in  relation  to  the  mode  of  filling  a  vacancy 
are  as  follows  :  Section  1104  :  <<When  any  office  becomes 
vacant,  and  no  mode  is  provided  by  law  for  filling  such  va- 
cancy, the  Governor  must  fill  such  vacancy  by  gi  anting  a  com- 


20  Mont.]  State  v.  Page.  245 

mission  to  expire  at  the  end  of  the  next  Legislative  Assembly 
or  at  the  next  election  by  the  people."  Section  1105  :  <'V^a- 
cancies  occurring  in  office  during  the  recess  of  the  Legislative 
Assembly,  the  appointment  of  which  is  vested  in  the  Gover- 
nor and  Senate,  or  in  the  Legislative  Assembly,  must  be  filled 
by  appointment  made  by  the  Governor;  but  the  person  so  ap- 
pointed can  only  hold  the  office  until  the  adjournment  of  the 
next  session  of  the  Legislative  Assembly." 

With  the  foregoing  statutes  before  us,  we  inquire  whether 
there  was  a  vacancy  in  the  office  of  State  Land  Agent  on  the 
7th  of  August,   1897. 

An  office,  says  the  statute  (Section  1101,  supra),  becomes 
vacant  by  the  resignation  of  the  incumbent  before  the  expira- 
tion of  the  term.  On  March  7,  1897,  the  defendant.  Page, 
tendered  his  resignation  in  writing  to  the  Governor,  to  be 
effective  at  the  Governor's  discretion.  It  is  too  plain  for 
argument  that  Page's  deliberate  intention,  as  manifested  by 
his  letter,  was  to  retire  from  the  office  whenever  the  gover- 
nor saw  fit  to  have  him  do  so.  The  governor  exercised  the 
discretion  so  expressly  given  him  by  Page,  and,  in  writing, 
accepted  his  resignation,  to  take  eflfect  August  7.  Upon  that 
date,  therefore,  Page  ceased  to  be  State  Land  Agent,  unless 
his  resignation  was  invalid  or  ineffective.  The  Attorney  Gen- 
eral argues  that  the  Secretary  of  State,  and  not  the  Governor, 
was  the  proper  person  to  whom  Page  should  have  tendered  his 
resignation.  Under  Section  1002,  supra,  the  State  Land 
Agent  should  properly  be  commissioned  by  the  Governor.  He 
is  a  state  official  appointed  by  the  Governor,  ordinarily  with 
the  consent  of  the  State  Land  Board;  and  it  is  in  accord  with 
the  spirit  of  the  law  that  such  an  official  should  bear  a  com- 
mission signed  by  the  Governor,  as  evidence  of  his  appoint- 
ment. It  nevertheless  appears  that  Page  had  never  been 
formally  commissioned,  but  whether  he  was  or  not  is  imma- 
terial just  now  for  this  reason.  It  beino^  conceded  that  he  was 
appointed  by  the  Governor  in  1895,  and  that  he  was  confirmed 
and  duly  qualified,  for  the  purposes  of  tendering  his  resigna- 
tion, he  at  least  stood  in  the  attitude  of  one  not  commissioned, 
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yet  of  one  whom  the  Governor  had  appointed,  and  who  there- 
fore legally  tendered  his  resignation  (under  Section  1100,  sub- 
section 6,  s^cpray)  to  the  oflScer  who  appointed  him.  It  may 
possibly  be  that  the  office  became  vacant  by  force  of  the  ap- 
proval of  the  act  of  1897,  heretofore  cited,  and  that  Page  was 
ousted  at  once.  If  such  was  the  case,  Page  has  no  standing 
before  the  court.  But  we  find  it  unnecessary  to  inquire  at 
length  into  that  phase  of  the  matter.  Neill  not  having  quali- 
fied or  assumed  to  enter  upon  the  discharge  of  the  duties  of 
the  office  prior  to  August  9th,  two  days  after  Page's  resigna- 
tion was  accepted,  Page's  rights  before  August  9th  are  not  of 
interest  to  Neill,  unless  they  affect  his  title  to  the  office.  We 
hold,  though,  that  Page  was  not  thrown  out,  and  hence  that 
no  vacancy  was  created  as  above  indicated,  and  that  Page  held 
rightfully  until  his  resignation  was  accepted,  but  that,  by  a 
complete  voluntary  resignation  before  another  person  was  ap- 
pointed, a  vacancy  was  created  in  the  office.  By  a  resignation 
before  the  expiration  of  a  term,  as  provided  in  Section  1101, 
supray  is  meant  a  resignation  before  the  end  of  a  fixed  time, 
or  before  the  expiration  of  the  time  during  which  an  official 
has  a  right  to  serve. 

We  next  inquire,  who  had  the  power  to  fill  the  vacanc}-. 

The  statute  (Section  470,  supra)  gives  the  Governor  jxiwer 
to  appoint  a  State  Land  Agent.  The  Governor  must  appoint 
The  appointment  is  with  the  consent  of  the  board,  but  an  ap- 
pointment is  a  separate  act  from  a  consent  to  the  appointment. 
Consent  is  in  certain  cases  necessary  to  give  effect  to  the  ap- 
pointment, and  is  obtained  from  the  board  by  confirmation; 
while  an  appointment  comes  from  the  governor.  But,  in  the 
case  of  a  vacancy  occurring  in  an  office,  the  law  has  made 
special  provision  for  filling  it.  Section  470  makes  no  refer- 
ence whatever  to  vacancies.  We  therefore  turn  to  other 
statutes  to  see  what  provision,  if  any,  has  been  made  for  such 
contingencies,  and  find  that  Section  1104  exactly  covers  the 
case,  by  providing  that  when  any  office  becomes  vacant,  and 
no  mode  is  provided  by  law  for  filling  such  vacancy,  the  Gov- 
ernor (without  the  consent  of  any  board  or  person)  must  fill 
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the  vacancy  by  granting  a  commission  to  expire  at  the  end  of 
the  next  Legislative  Assembly,  or  at  the  next  popular  elec- 
tion. This  section  certainly  applies  to  all  cases  of  vacancies 
where  no  mode  is  provided  by  law  for  filling  the  same.  We 
are  therefore  forced  to  conclude  that,  while  the  consent  of  the 
board  to  an  appointment  by  the  Governor  is  necessary  where 
a  person  is  appointed  to  succeed  one  whose  term  has  expired, 
where  a  vacancy  is  to  be  filled  the  special  provision  relating  to 
vacancies  obtains,  and  the  Governor  alone  must  appoint,  by 
granting  a  commission  until  the  end  of  the  next  session  of  the 
legislature. 

The  Attorney  General  asks  us  to  consider  the  general  pur- 
poses of  the  law  in  providing  for  the  confirmation  of  the  State 
Land  Agent  by  the  State  Land  Board,  and  argues  that  that 
official  is  subject  to  the  control  of  the  board,  and  that,  it  it  he 
the  law  that  the  Governor  may  appoint  without  the  consent 
of  the  board,  a  situation  may  arise  where  the  board  would  di- 
rect a  certain  policy  to  be  pursued,  and  yet  be  unable  to  carry 
out  that  policy  by  reason  of  the  refusal  of  the  agent  to  exe- 
cute the  orders  of  the  board. 

Serious  differences  do  occasionally  arise  between  the  exe- 
cutive oflicers  of  a  government.  They  are  often  overcome 
by  the  exercise  of  discretion  and  a  spirit  of  fairness  and  tolera- 
tion among  the  ofiScers  involved,  and  thus  the  courts  are 
spared  the  disagreeable  duty  of  settling  such  disagreements. 
But,  however  that  may  be,  so  far  as  the  case  before  us  is  con- 
cerned, in  the  absence  of  legislation  which  provides  another 
mode  of  appointment  of  a  State  Land  Agent,  or  which  other- 
wise will  render  complications  impossible,  the  court  can  only 
interpret  the  laws  that  do  exist  and  leave  the  remedy  lor  de- 
fects to  the  appropriate  branch  of  the  government.  Besides, 
in  our  minds,  much  of  the  force  of  the  comments  upon  pos- 
sible complexities  of  the  situation  is  met  and  overthrown  by 
the  counter  argument  that  the  dangers  that  may  result  from 
iDharmonious  relations  between  the  several  officials  of  the 
State  Land  Board  are  apt  to  be  far  less  significant  than  might 
be  the  consequences  of  having  no  officer  at  all  to  select  lands 


248  State  v.  Page.  [Oct.  T.'97 

and  personally  watch  over  the  vast  land  interests  of  the  state. 
Doubtless,  it  was  to  meet  this  very  danger  of  having  no  in- 
cumbent at  all  that  the  Legislature  have  given  the  Governor 
power  to  appoint  in  case  of  a  vacancy. 

Section  994,  providing  that  every  officer  must  continue  to 
discharge  the  duties  of  his  office,  although  his  term  has  ex- 
pired, until  his  successor  has  qualified,  is  applicable  only  to  a 
case  where  the  term  of  office  of  an  incumbent  has  expired.  It 
does  not  refer  to  a  case  of  vacancy  caused  by  a  resignation. 
Such  is  the  decision  upon  a  similar  statute  of  New  York,  and 
we  think  it  the  proper  construction  of  the  language  of  our 
statute.     (Olmsted  v.  Dejinis,  77  N.  Y.  378.) 

Believing,  therefore,  that  the  Governor  had  the  power  to 
fill  th©  vacancy  caused  by  Page's  resignation,  we  are  easily 
led  to  a  further  conclusion,  that  Neill  was  legally  appointed  to 
the  office,  and  is  qualified  to  hold  the  same  until  the  end  of 
the  next  legislative  session.  His  commission  was  issued  by 
the  Governor,  and  properly  prescribed  the  time  during  which 
he  could  serve.  The  commission  ought  to  have  been  counter- 
signed by  the  Secretary  of  State,  under  Section  18  of  Article 
7  of  the  Constitution  (heretofore  quoted),  and  been  sealed 
with  the  great  seal  of  the  state;  but  the  refusal  of  the  latter 
official  to  do  the  acts  enjoined  upon  him  cannot  affect  the  va- 
lidity of  the  appointment,  or  destroy  the  efficacy  of  the  Gov- 
ernor's acts. 

Finally,  our  judgment  is  that  the  defendant  has  not  been  en 
titled  to  the  office  of  State  Land  Agent  since  the  day  the  Gov- 
ernor accepted    his  resignation,   and   that  relator  is  entitled 
thereto,  and  has  been   so   entitled  since  the  day  he  qualified 
therefor.     It  will  be  so  ordered. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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ALBERT  G.  CLARKE,  Respondent  v.  THOMAS  A. 
MARLOW,  Administrator,  Appellant. 

[Submitted  Oct.  8. 1897.     Decided  Oct,  25, 18d7. ] 

1.  An  agreement  written  on  a  promissory  note  as  follows,  "I  hereby  assume  and  agree 
to  pay  the  within  note,"  and  delivered  to  the  payee,  Is  a  promissory  note  to  the 
payee  In  the  original  note,  although  no  payee  is  named  In  the  agreement,  and  is  not  a 
mere  admission  of  an  indebtedness. 

2.  A  PBOMI880BT  noto  need  not  contain  the  words  **yalue  recelTed"  or  other  consider- 
ation. 

Appeal  from  District  Courts  Lewis  and  Clarke  County, 
Iloraxie  S,   Buck^  Judge, 

Action  by  Albert  G.  Clarke  against  Thomas  A.  Marlow,  as 
administrator  with  the  will  annexed  of  the  estate  of  Charles 
A.  Broadwater,  deceased.  From  a  judgment  in  favor  of 
plaintiff,  and  from  an  order  overruling  a  motion  for  a  new 
trial,  defendant  appeals.     Modified. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Appeal  from  a  judgment  and  order  overruling  the  defend- 
ant's motion  for  a  new  trial. 

The  substance  of  the  complaint  is  that  the  North  Montana 
Cattle  Company,  on  September  15,  1885,  executed  and  de- 
livered to  respondent,  Clarke,  its  promissory  note,  for  value 
received,  for  J21,000,  payable  one  year  after  date,  with  in- 
terest from  date  at  the  rate  of  1  per  cent,  per  month,  at  the 
Montana  National  Bank,  in  the  City  of  Helena,  State  of  Mon- 
tana, and  that  no  part  of  said  note  had  been  paid,  except  the 
interest  thereon  up  to  September  15,  1887;  that  on  January 
8,  1889,  respondent,  Clarke,  in  consideration  oi  Charles  A. 
Broadwater,  appellant's  testator,  during  his  lifetime  promis- 
ing and  agreeing  to  pay  to  plaintiff  (respondent)  the  sum  of 
121,000,  sold  the  said  note  to  said  deceased,  Broadwater,  and 
thereupon  made  the  following   indorsement  thereon,  and  de- 
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■ 
livered  the  said   note  so   indorsed   to   the  said  Broadwater  : 

'*Pay  to  the  order   of  C.  A.  Broadwater.     [Signed]     A.  (t. 

Clarke." 

It  is  then  averred:  <*That  said  deceased,  during  his  life- 
time, accepted  and  received  said  promissory  note  under  said 
agreement,  and  thereafter,  on  the  22d  day  of  January,  18S9, 
not  having  paid  the  sum  so  agreed  to  be  paid,  or  any  part 
thereof,  said  deceased,  as  evidence  of  his  indebtedness  to  this 
plaintiff  on  account  of  the  transaction  aforesaid,  made  the  fol- 
lowing indorsement  upon  said  promissory  note,  and  delivered 
the  same  so  indgrsed  to  this  plaintiff,  to- wit : 

*<  ^I  hereby  assume  and  agree  to  pay  the  principal  of  the 
within  note.  [Signed]  C.  A.  Broadwater. '  That  said  sum 
of  $21,000,  with  lawful  interest  thereon  since  the  sale  and  de- 
livery of  said  note  to  said  deceased,  and  every  part  thereof, 
remains  due  and  unpaid.  ^^ 

The  complaint  then  alleged  the  decease  of  Charles  A.  Broad- 
water; the  appointment  of  an  administrator  with  the  will  an- 
nexed; the  presentation  "of  the  claim  hereinbefore  set  forth, 
verified  by  the  oath  of  the  claimant,  the  same  being  this 
plaintiff,  and  being  the  claim  upon  which  this  action  was 
founded;''  and  that  the  claim  was  rejected  by  the  executor. 
Judgment  was  asked  against  the  defendant,  the  executor,  for 
the  sum  of  $21,000,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  from  the  date  of  the  sale,  transfer,  and 
delivery  of  said  note,  as  set  forth  in  the  complaint. 

A  general  demurrer  was  interposed  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  raising  as  a  bar  to  the  recovery  in  the  action  the 
statute  of  limitations. 

The  demurrer  was  overruled,  whereupon  defendant  ans- 
wered, denying  all  the  essential  allegations  of  the  complaint, 
and  again  setting  up  the  plea  of  the  statute  of  limitatii)ns. 

A  trial  was  had  by  the  court,  evidence  was  heard,  and 
judgment  entered  in  favor  of  the  plaintiff  for  $21,000,  with 
interest  at  the  rate  of  12  per  cent,  per  annum  from  January 
22,  1889. 
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IL  G,  Mclntire  and  Clayherg^  Corbett  cfe  Gunn^  attorneys 
for  Appellants. 

The  cause  of  action  i^  for  the  unpaid  purchase  price  of  the 
nole  which  was  sold  by  plaintiff  to  defendant's  testator,  and 
which  accrued  at  the  date  of  such  alleged  sale,  to-wit,  Jan- 
uary 8,  1889. 

Under  Section  44  of  the  Code  of  Civil  Procedure  such  a 
cause  of  action  is  barred  within  three  years  after  its  accrual. 
What  effect,  then,  upon  this  case,  has  the  writing  of  January 
22,  1889  ?  Such  writing  is  an  acknowledgment  simply  of  the 
indebtedness  then  due  from  Broadwater  to  Clarke,  and  inas- 
much as  it  was  made  prior  to  the  statutory  bar  to  a  suit  on 
such  indebtedness,  any  suit  brought  must  be  on  the  original 
promise,  the  statute,  however,  beginning  to  run  from  the  date 
of  such  new  acknowledgment.  As  this^  by  the  allegation  of 
the  complaint,  was  January  22,  1889,  and  as  this  action  was 
not  begun  until  October  22,  1892,  more  than  three  years  had 
elapsed  and  the  statutory  bar  had  become  complete.  It  is 
only  where  the  acknowledgment  is  made  subsequent  to  the 
attaching  of  the  bar  on  the  original  promise  that  a  suit  will 
lie  upon  it  as  a  new  promise.  {McCormick  v.  Bromn^  3H  Cal. 
180:  Chldsey  v.  Powdl^  91  Mo.  626;  Wood  on  Limitations, 
Sections  74,   81.) 

Under  Section  156  of  the  Probate  Practice  Act,  Compiled 
Statutes,  p.  313,  an  executor  or  administrator  is  prohibited 
from  allowing  a  claim  barred  by  the  statute  of  limitations. 
{In  re  MouilleraCs  Estate^  36  Pac.    186.) 

if,  however,  the  cause  of  action  stated  in  this  complaint  is 
the  promise  expressed  in  the  endorsement  of  January  22, 
1889,  then  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  note  upon  which  this  endorse- 
ment is  found  is  dated  September  15,  1885,  and  is  payable 
one  year  after  its  date.  The  endorsement  was  made  therefore 
more  than  two  years  after  the  maturity  of  the  note.  The 
Montana  Statute  of  Frauds,  Compiled  Statutes,  p.  652,  Sec- 
tion 223  Subdivision  2,  requires  that  a  promise  to  answer  for 
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the  debt,  default  or  miscarriage  of  another  shall  Dot  only  be 
in  writing  by  the  party  to  be  charged  therewith,  but  the 
writing  must  express  the  consideration  for  the  promise.  In 
this  case  no  consideration  is  expressed.  Cmmttock  v.  Breeds 
12Cal.  288,  289;  Ellison  v.  Jackson  Water  Co.,  12  Cal.  653. 
The  plaintiff  having  deliberately  confined  himself  to  a  par- 
ticular consideration  for  the  writing  of  January  22,  1889,  of 
course  it  was  not  competent  to  prove  any  other  or  different 
one.  (See  Bmyn  v.  Riissell,  4r  N.  Y.  Sup.  784,  S.  C.  52 
Hun.  19.)  Nor  is  the  plaintiff  helped  in  this  regard  by  any 
presumption  of  law.  The  writing  referred  to  is  not  a  note  in 
that  it  is  not  dated  nor  does  it  name  any  payee — the  latter  of 
which  is  an  essential  part  of  a  valid  promissory  note  without 
which  it  would  be  so  much  waste  paper.  (I  Daniel  on  Neg. 
Inst.  Section  102.) 

The  consideration  for  such  a  writing  as  this  must  both  be 
alleged  and  proved  by  the  plaintiff  or  he  fails  to  make  out  his 
case.  (Abbott's  Trial  Evidence,  p  457;  ^pear  v.  Doxmiing,  3 
Barb.  522;  Sanders  v.  Bagwell,  10  S.  E.  Rep.  946.) 

Toole  d;  Wallasey  Attorneys  for  Respondent. 

If  the  note  to  respondent  by  The  North  Montana  Cattle 
Company  and  the  writing  upon  the  back  thereof  signed  by  the 
testator  constitute  a  promissory  note  of  the  testator,  then  are 
the  questions  presented  by  appellant  unavailing. 

It  is  not  barred  by  limitation;  is  an  independent  and  not  a 
collateral  promise,  so  as  to  be  effected  by  the  Statute  of  Frauds 
and  imparts  a  consideration  which  has  not  been  impeached. 
If,  therefore,  the  instrument — being  set  out  haec  verba — is 
(under  the  law  as  construed  by  the  court  under  the  statutes  of 
the  state  and  decisions  of  the  courts)  a  promissory  note,  it  is 
useless  to  pursue  this  investigation  further. 

a.  We  have  no  statute  requiring  the  words  ^ 'value  re- 
ceived" to  be  inserted  in  a  promissory  note.  At  common  law 
an  absolute  and  unconditional  promise  to  pay  is  all  that  is  re- 
quired to  commercial  paper — the  language  is,  ''I  hereby  as- 
sume and  agree  to  pay  the  principal   of  the  within  note." 
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This  makes  it  a  promissory  note.  (Compiled  Statutes,  p. 
201,  Section  647;  p.  636,  Section  666;  Randall  on  Commer-t 
cial  Paper,  Section  178,  p.  276,  and  authorities  cited  in  note 
2;  Byles  on  Bills,  87;  Chitty  on  Bills  of  Ex.  79,  184;  Ben- 
jamin's Chalmers  Bills,  N.  &  C,  2nd  Am.  Ed.  21;  Daniel  on 
Neg.  Ins.  Vol!  1,  117;  1  Edwards,  Section  202;  1  Parsons,  173; 
Story  on  Bills,  Section  63;  Story  on  Prom.  Notes,  Section  51; 
White  V.  Ledwig^  4  Doug.  427;  Hatch  v.  Trayes,  11  A.  &.  E. 
102\  Mehlhirg  Y.  TUjer,  24  Wis.  607;  Grant  y.  Be  Costa,  3 
M.  &  S.,  351;  Pepperwell  v.    Wilson,  1  Stra.,  264.) 

b.  While  no' payee  is  named  in  express  words,  plaintiff  is 
named  by  implication,  because  the  new  note  is  upon  the  old 
one.  {Leonard  Y.  Mason,  1  Wendell,  b^2\  Leonardo.  Mason, 
1  Ames'  Cases  on  Bills  and  Notes,  page  57;  Com,  Ins.  Co.  v. 
Whitney,  1  Mete.,  (Mass.)  23;  Iloyt  v.  Lynch,  2Sandf.,  328; 
Randall  Com.  Paper,  Vol.  1,  page  228.) 

c.  Some  authorities  hold  the  note  to  be  good  without  it. 
{Minet  V.  Gibson,  1  H.  Bl.,  608;  Rich  v.  Starhuck,  51  Ind., 
87;  Douglas  v.    Wilkeson,  6  Wend.,  637. 

d.  Nor  is  any  date  essential  at  common  law,  and  we  have 
no  statute  requiring  any.  (2  Am.  &  Eng.  Enc,  320;  Giles 
V.  Bourne,  6  M.  &  S.,  73;  Vandever  v.  Ogbum,  Penn.  (N. 
J.)  67;  Seldonridge  y.  Connable,  32  Ind.,  375.) 

e.  Nor  is  any  time  of  payment  expressed,  but  this  is  not 
essential;  it  is  payable  on  demand.  (Randall  on  Com.  Paper, 
Section  16,  p.  14;  2  Am.  &  Eng.  Enc.  of  Law,  327  and 
Cases.) 

f.  The  writing  being  on  the  old  note  after  maturity  ren- 
dered the  promisor  immediately  liable  and  the  matter  to  date 
And  demand  is  supplied.  (II  Randall  Com.  Paper,  Section 
851,  p.  520;  Winchell  y.  Doty,  15  Hun.,  1;  Gunny.  Madi- 
gan,  28  Wis.,  158.) 

g.  In  general  any  expression  of  a  promise  to  pay  will 
make  a  promissory  note  of  what  would  otherwise  be  in  form 
merely  an  acknowledgment  of  debt.  (1  Randall  on  Com.  Pa- 
per, Section  90,  p.  107.) 

h.     And  no  particular  form  of  words  is  necessary.     (Byles 
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on  Bills,  78;  Story  on  Prom.  Notes,  Section  3,  12;  Brooh 
V.  ^Slkins,  2  M.  &  W.,  74;  Patridge  v.  DaviB,  20  Vt,  499; 
Randall  on  Com.  Paper,  Section  96,  p.  101;  1  Daniel  on  Neg. 
Ins.,  p.  82.) 

i.  The  fact  that  for  convenience  the  new  note  was  written 
upon  the  old  one,  and  the  payee  and  the  amount  to  be  indi- 
cated by  reference  to  the  old  note,  does  not  effect  its  validity 
as  a  promissory  note,  but  rather  gives  force  to  it.  ( Com. 
Ins.  Co.  V.  Whitney^  1  Mete,  23;  Leonard  v.  Mason,  1 
Wendell,  622;  Leonard  v.  Ma%on,  1  Ames'  Cases  on  K.  & 
B.  57.) 

Appellant  in  reply : 

It  is  an  indispensable  requisite  to  a  promissory  note  that  a 
payee  should  be  named  therein,  or  ascertainable  therefrom. 
(Randolph  on  Com.  Paper,  Section  160;  Walrad  v.  Petrie^  4 
Wend.  676;  Mcintosh  v.  Lytle,  3  N.  W.  983;  Brown  v.  Gil- 
man,  13  Mass.  157;  Tiedeman  on  Commercial  Paper,  Section 
17;  Norton  on  Bills  and  Notes,  Section  42;  Evertson  v.  Xa- 
tional  Bank,  ^^  N.  Y.  14;  Gibson  v.  Minot,  1  H.  Bl.  569; 
Dmiglas  v.  Wilk€so7i,  6  Wend.  637;  Bagley  on  Bills,  Section 
22;  Code  of  Civil  Procedure,  Section  3993  and  note.) 

It  re(iuires  two  persons  to  make  a  contract.  A  party  can- 
not contract  with  himself.  A  note  payable  to  the  maker  is  a 
nullity.  (Tiedeman  on  Commercial  Paper,  Section  20;  Scuil 
v.  Edwards,  66  Am.  Dec.  294;  Alleri  v.  Shadlntme,  26  Am. 
Dec.  121;  Muhling  v.    Sattler  ik  Co.,  77  Am.  Dec.  172.) 

A  note  payable  to  the  maker  or  order  is  inoperative  until  it 
is  indorsed  and  delivered.  (Tiedeman  on  Commercial  Paper, 
Section  20;  Hooper  v.  WilUanis,  2  Exch.  18;  Norton  on  Bills 
and  Notes,  Section  60;  Scull  v.  FAwards,  66  Am.  Dec.  294; 
Pitcher  V.  Barrmos,  28  Am.  Dec.  306;  Commonwealth  v. 
Dallinger,  118  Mass.  439;  Smalley  v.  Wright,  69  Am.  Dec. 
112;  iilshop  v.  Howe,  77  Me.  263;  Wilder  v.  DeWolf,  24  111. 
190;  Mxihlingy.  Sattler  <k  Co.,  77  Am.  Dec.  172;  Littw  w 
lingers,  42  Mass.  108;  Pickering  v.  Cording,  92  Ind.  30ti;  1 
Randolph  on  Commercial  Paper,  Section  163.) 

The  endorsement  by  respondent  upon  this  note  was  an  in- 
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cident  to  the  note  and  became  a  part  of  the  contract.     Coun- 
sel citing  also  other  authorities  on  the  Statute  of  Limitations. 

Hunt,  J. — ^The  appellant  asks  us  to  regard  the  indorsement 
made  by  Broadwater  as  a  mere  admission  that  a  debt  was  due, 
and  that  it  was  intended  as,  and  was  only,  evidence  of  a  pre- 
existing contract  between  the  parties,  and  not  a  new  contract. 
It  must  be  conceded  that,  if  it  was  such  an  admission,  and 
can  be  regarded  only  as  evidence  tending  to  establish  a  debt, 
it  was  not  a  promise  such  as  is  required  for  a  negotiable 
promissory  note.  '*A  promissory  note  is  a  new  obligation, 
and  not  simply  evidence  of  an  old  obligation.  An  acknowedg- 
nient  of  indebtedness  is  evidence  of  an  old  obligation,  but 
creates  no  new  obligation."  (Norton,  Bills  &  N.  p.  27,  where 
Norton's  text  is  exactly  the  language  of  Prof.  Ames  in  his  in- 
dex and  summary  of  his  Selected  Cases  on  Bills  and  Notes, 
vol.  2,  p.  827.) 

The  foregoing  rules  will  not  be  controverted,  but,  in  our 
judgment,  they  cannot  control  in  this  case,  because  here  it 
was  intended  by  the  testator  to  assume  and  pay  the  note  to 
respondent  as  a  distinctly  new  obligation,  and  we  gather  that 
intent  from  the  form  of  words  used  in  the  instrument  itself. 

No  particular  form  of  words  is  necessary  to  constitute  a 
promissory  note.  (^Chddwick  v.  Allen^  1  Ames'  Cases  on 
Bills  &  N.  p.  112.)  The  words  <*value  received"  express 
only  what  the  law  must  imply  from  the  nature  of  the  instru- 
ment, and  the  relation  of  the  parties  apparent  upon  it.  How- 
ever essential  they  may  have  once  been  thought  to  be,  at  com- 
mon law  they  were  not  necessary.  All  commercial  paper  at 
common  law  implies  a  consideration,  though  none  be  expressed 
by  the  words  *  *value  received"  or  other  words.  [Hatch  \, 
Trayes,  11  Adol.  &  E.  702;  Edw.  Bills  &.  N.  §  202;  Rand. 
Com.  Paper,  §  178  ) 

Having  no  statute  in  Montana  requiring  the  use  of  the  ex- 
])res8ion  * 'value  received,"  it  is  not  essential.  (Story.  Prom. 
-Notes    §  51.) 

Nor  do    we  doubt  appellant's   contention  that  it  is  indis- 


266  Clabke  v.  Mablow.  [Oct.  T.'97 

pensable  to  a  promissory  note  that  a  payee  be  named  therein, 
or  that  a  payee  be  ascertainable  therefrom. 

The  rule  is  thus  laid  down  in  Randolph  Com.  Paper,  §  151 : 
<  < Although  the  payee  should  properly  be  named  in  all  com- 
mercial paper  in  the  instrument  itself,  this  is  not  absolutely 
necessary  *  *  *  So  a  new  promise  written  under  a  note, 
but  naming  no  payee,  is  a  promissory  note  to  the  payee  named 
in  the  note  above." 

But  let  us  apply  that  rule.  The  North  Montana  Cattle 
Company,  on  September  15,  1885,  executed  and  delivered  its 
promissory  note  for  $21,000,  due  one  year  after  date,  to  re- 
spondent, Clarke.  On  January  8,  1889,  respondent,  Clarke, 
sold  and  delivered  said  note  to  Broadwater.  According  to 
commercial  usages,  at  the  time  of  such  sale  and  delivery  re- 
spondent, Clarke,  indorsed  on  the  note,  *<Pay  to  the  order 
of  C.  A.  Broadwater." 

Thereafter,  on  January  22,  Broadwater  delivered  the 
original  note  to  respondent,  Clarke,  indorsed  as  follows  :  **I 
hereby  assume  and  agree  to  pay  the  principal  of  the  within 
note.   [Signed]  C.  A.  Broadwater." 

By  assuming  and  agreeing  to  pay  the  principal  of  ''the 
within  note,"  he  obligated  himself  to  pay  the  sum  specified 
as  principal  in  the  ''within  note;"  that  is,  he  made  an  open 
promise  in  writing  to  pay  the  sum  of  $21,000  and  interest 
absolutely,  and  at  all  events.  The  indorsement  must  be  con- 
sidered with  the  face  of  the  note.  This  is  perfectly  clear  to 
us;  and  it  would  seem  to  be  equally  clear  that  under  such  rule 
of  construction  the  payee,  although  not  expressly  named  in 
words  by  Broadwater,  was  designated  and  named  with  equal 
certainty  and  exactness  by  the  terms  of  the  "within  note," 
to  which  he  referred,  and  which  was  payable  to  this  respond- 
ent, Clarke. 

In  CommonweaXth  Insurance  Co,  v.  Whitney^  1  Meta 
(Mass.)  21,  plaintiff  gave  in  evidence  defendant's  promissory 
note,  dated  September  24,  1824,  on  the  margin  of  which  de- 
fendants wrote  these  words:  "Nov.  4th,  1831.  For  value 
received,  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand." 
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Chief  Justice  Shaw,  for  the  Supreme  Court,  said  he  re- 
garded the  memorandum  made  by  defendant  as  a  promissory 
note  within  the  statute  of  Massachusetts.  He  continued  as 
follows :  '  <It  is  made  on  good  consideration,  viz  :  the  pay- 
ment of  an  existing  note,  then  near  being  barred;  and  pur- 
ports to  be  for  value  received.  It  is  a  promise  to  pay  a  sum 
of  money  on  demand.  The  sum  and  the  name  of  the  payee 
are  not  expressed  in  words,  but  they  are  expressed  with  equal 
exactness  and  certainty  by  reference  to  the  note  on  the  same 
paper.  Grinndl  v.  Baxter,  17  Pick.  386.  It  is  a  new 
promise,  in  writing,  on  a  good  consideration,  to  pay  a  certain 
sum  of  money  to  a  certain  company  on  demand,  and  signed  in 
presence  of  an  attesting  witness.  It  is  a  note,  on  which,  if 
properly  set  out  in  a  declaration,  an  action  would  lie." 

It  would  be  difficult  to  find  a  case  more  clearly  resembling 
tbe  one  before  us.  In  the  Massachusetts  case  the  sum  and 
name  of  the  payee  were  not  expressed  in  words;  and  while,  in 
ours,  the  sum,  the  name  of  the  payee,  and  the  words  'lvalue 
received' '  are  not  written,  yet  all  are  expressed  <<with  equal 
exactness  and  certainty' '  by  reference  to  the  note  on  the  same 
paper,  and  by  the  implications  of  commercial  law. 

Another  case  entitled  to  especial  reference  because  of  its 
similtude  to  the  one  before  us  is  that  of  Bidlen  v.  McGUli- 
cuddy^  decided  in  1834  by  the  Court  of  Appeals  of  Ken- 
tucky, reported  in  2  Dana  90.  BuUen  and  others,  on  May 
22,  1830,  executed  a  note  to  McGillicuddy,  promising  to  pay  , 
him,  four  months  after  date,  $1,700,  for  value  received,  etc. 
A  credit  was  indorsed  on  the  back  of  the  note,  and  there  was 
also  on  the  back  of  the  note  an  instrument  in  these  words : 
* 'Ijouisville,  Oct.  3d,  1830.  On  demand  we  promise  to  pay 
the  amount  of  the  within  note,  in  goods,  deducting  the  above 
sum  of  two  hundred  and  sixteen  dollars  live  cents.  [Signed] 
Til  lay,  Scott  &  Co."  The  plea  was  set  up  that  the  note 
alleged  to  have  been  executed  to  the  plaintiff,  McGillicuddy, 
by  the  defendants  was  void,  because  there  was  no  obligee  in 
the  obligation  at  all.  The  court  used  the  following  language, 
which  we  quote  as  peculiarly  pertinent  to  the  present  con- 
troversy : 

Vol.  xx-17 
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*<It  is  true  that  there  is  not  inserted  the  name  of  an  obligee 
or  payee  in  the  body  of  the  instrument;  but  we  think  that  it 
is  as  clearly  ascertainable  from  the  indorsement,  signed  by 
Tillay,  Scott  &  Co. ,  connected  with  the  note  to  which  it  re- 
fers, who  the  payee  is,  as  if  the  name  had  been  inserted.  In 
construing  the  indorsement,  it  must  be  connected  with  the 
note,  because  it  expressly  refers  to  the  'within  note. '  The 
amount  which  Tillay,  Scott  &  Co.  promised  to  pay  must  be 
ascertained  by  looking  into  the  note.  If  obligors  may  fix 
the  amount  of  their  liability  by  reference  to  other  papers,  as 
most  indubitably  they  may,  why  may  they  not  designate  the 
payee  in  the  same  manner  ?  If  the  promise  bad  been  to  pay 
the  amount  of  the  within  note  to  the  within-mentioned  payee, 
although  the  name  was  not  mentioned,  the  reference  would 
have  made  the  undertaking  as  certain  in  respect  to  parties  and 
amount,  as  if  the  sum  had  been  expressed  in  dollars  and 
cents,  and  the  names  all  given.  It  is  equally  certain  as  it  now 
stands.  On  demand  Tillay,  Scott  &  Co.  promise  to  pay  the 
within  note.  Who  has  the  right  to  demand  the  payment  of 
the  note  ?  No  one  but  McGillicuddy.  Who  has  a  right  to 
receive  payment  ?  He  alone  has  it,  and  if  Tillay,  Scott  &  Co. 
should  pay  to  any  one  but  him  it  would  be  no  discharge  of  the 
note.  Who  permitted  them  to  sign  the  indorsement,  dated 
the  3rd  of  October,  upon  the  back  of  the  note,  dated  the  22nd 
of  May  ?  Nobody  but  McGillicuddy,  for  the  note  must  be 
considered  as  in  his  possession,  and  subject  to  his  control.  The 
indorsement  is  utterly  void,  or  it  is  a  contract  with  him  to  pay 
the  amount  of  the  note.  All  the  foregoing  considerations 
show  that  McGillicuddy  is  designated  with  sufficient  certainty 
as  the  payee,  and  it  would  be  very  hard  to  deprive  him  of  the 
right  to  enforce  the  payment  by  Tillay,  Scott  &  Co. ,  were  he 
to  desii-e  it. ' ' 

So  with  relation  to  the  words  '*on  demand."  The  law  im- 
plies a  promise  to  pay  on  demand  where  a  good  promissory 
note  specifies  no  time  of  payment  {Leonard  v.  Mason,  1 
Wend.  622;  Sackett  v.  Spencer^  29  Barb.  180;  Corndl*  v. 
Moidton^  3  Denio  12;  Randolph  on  Commercial  Paper*,  page 
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14,  §  16.)  Nor  was  a  date  essential  to  the  note.  (Tied,  on 
Commercial  Paper,  §  10.)  That  it  was  we  do  not  think  is 
contended. 

We  therefore  find  that  the  instrument  in  suit  is  directly 
within  the  broad  principle  laid  down  by  Judge  Cowen  in  Lu- 
queer  v.  Proaser,  1  Hill  266,  that,  if  the  paper  imports  an  en- 
gagement to  pay  money  absolutely,  it  is  a  good  note,  without 
reference  to  any  particular  form  of  words  used  by  the  maker. 
[Green  r.  Davies,  4  Barn.  &  C.  page  2J<5.) 

There  is  no  force  in  the  argument  of  the  appellant  that  the 
note  had  been  negotiated  and  sold,  and  was  payable  to  Broad- 
water, or  order,  at  the  time  of  Broadwater's  indorsement 
thereon,  because  plainly  Broadwater  delivered  the  note,  with 
his  own  promise  in  writing  thereon,  to  Clarke,  and  thus 
parted  with  any  apparent  ownership  he  may  have  had  in  the 
same. 

Appellant  makes  the  point  that  the  averments  of  the  com- 
plaint in  relation  to  the  indorsement  of  Broadwater  (see  state- 
ment of  facts  preceding  this  opinion)  and  those  pertaining  to 
Broadwater's  indebtedness  to  respondent  were  necessary  to 
be  made,  in  order  to  show  that  the  agreement  in  writing  was 
for  the  benefit  of  respondent;  hence  the  instrument  cannot  be 
treated  as  a  promissory  note.  These  averments  are  really 
surplus  matter  in  the  complaint,  but,  being  there,  we  do  not 
construe  the  complaint  as  pleading  mere  admissions  of  debt 
by  Broadwater,  or  as  stating  a  cause  of  action  as  upon  a  mere 
evidence  of  pre-existing  debt.  The  causes  that  led  up  to  the 
execution  of  the  independent  promise  of  Broadwater  are  re- 
cited to  show  consideration  for  the  new  promise;  and  although, 
for  ambiguity,  demurrer  might  perhaps  have  been  well  inter- 
posed, as  said  before,  there  is  nothing  in  the  recitals  which 
destroy  the  sufficiency  of  the  complaint  as  stating  a  cause  of 
action  upon  a  new  and  independent  promise  of  the  testator  to 
pay  to  respondent  $21,000. 

The  District  Court  regarded  the  paper  as  a  promissory  note, 
and  allowed  respondent  interest  on  a  judgment  for  $21,000, 
principal  of   the  note,  from  the  date  of   the  delivery   of   the 
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same  by  Broadwater  to  Clarke,  to  wit,  January  22,  1889,  at 
the  rate  of  12  per  cent,  per  annum.  We  affirm  the  date  fronoi 
which  interest  should  properly  be  computed  as  correct,  but 
the  rate  should  be  10  instead  of  12  per  cent,  per  annum,  as 
prayed  for  by  the  complaint. 

Inasmuch  as  our  judgment  is  that  the  writing  was  a  promis- 
sory note,  discussion  of  the  statute  of  limitations  and  of  other 
questions  raised  becomes  unnecessary. 

The  order  will  be  made  remanding  the  cause  to  the  District 
Court  in  order  that  the  judgment  may  be  modified  as  to  the 
rate  of  interest  to  be  allowed  as  herein  indicated,  and,  when 
so  modified,  the  judgment  and  order  appealed  from  will  be 
affirmed. 

Modified  and  Affirmed. 

Pemberton,  C,  J.,  concurs.     Buck,  J.,  disqualified. 


fi  ml      CHARLES  MURRAY,  Appellant,  and  LOUIS  MURRAY, 
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Respondent,  v.  C.  TINGLEY,  et  al.,  Appellants. 

[Submitted  Oet.  15, 1887.    Decided  Oct.  26, 1887.] 

Water  Rights — Notice    of  Location — Appropriation — Prior 
Right — Pleadi/fig^  Amendment  of — Ifew  Cavse  of  Action. 

1.  Watbb  Bights— iVot<c«  of  Appirop/riatUm—K  notice  of  location  of  a  water  ri^ht  Is 
fatally  defective  unless  it  Is  Tcrlfled  in  conformity  with  Section  1266  Compiled  Statutes 
1887  (Section  1886,  Ciyil  Code  1896). 

2.  SAMB—^ppnopHotioTi— A  valid  water  right  may  be  acquired,  even  where  there  has 
been  no  compliance  with  the  statute,  where  water  is  actually  dlyerted  from  the 
stream  and  is  applied  to  a  beoeflclal  use. 

8.  Prior  Afpropriations— One  who  complies  with  th^  statutes  regulating  the  ap- 
propriations of  water  acquires  a  rlKht  which  relates  back  to  the  date  of  the  posting 
of  his  notice  ef  location. 

4.  Same— Of  two  claimants  of  water,  neither  of  whom  had  complied  with  the  statute, 
he  who  first  completes  his  ditch  and  puts  it  to  a  beneficial  use,  has  the  prior  right, 
although  he  began  to  build  his  ditch  after  the  ditch  of  the  other  claimant  had  been 
commenced. 

6.  Plbadino— ^ifi«iMlment— JYew  Catise  of  Acttofi^— In  an  action  brought  to  determlDe 
the  right  of  the  parties  to  the  waters  of  a  creek,  the  complaint  alleged  an  appro- 
priation of  water  by  plaintiff's  grantors;  the  notice  of  appropriation  of  this  right 
having  been  excluded  by  the  court,  because  the  same  was  not  properly  verified. 
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pUlntlfl,  upon  leaTe  of  court,  amended  his  complaint  so  as  to  allege  an  appropria- 
tion which  he  had  ma  e  of  the  same  stream.  Held,  that  the  amended  complaint  did 
not  substitute  one  cause  of  action  for  aoother. 

Appeal  from  District  Courty  Chateau  County.  Dudley 
Du  Boaey   Judge, 

Action  by  Charles  Murray  and  Louis  Murray  against  C. 
Tingley  and  others.  From  the  judgment,  defendants  and 
plaintiff  Charles  Murray  appeal.     Reversed  and  remanded. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

« 

This  was  an  action  arising  from  a  conflict  in  claims  to  the 
waters  of  Big  Sandy  creek,  in  Choteau  county,  Montana. 

It  appears  that  about  May  2,  1888,  one  Martin  commenced 
a  ditch  to  divert  water  from  said  creek  for  the  purpose  of  ir- 
rigating his  squatter's  claim  of  160  acres,  some  two  miles 
distant.  In  an  attempt  to  comply  with  Chapter  74,  Compiled 
Statutes  1887,  about  May  2d  he  posted  a  notice  of  location  at 
his  point  of  diversion,  and  about  the  same  time  recorded  a 
notice  of  appropriation.  This  recorded  notice  was  not  sworn 
to,  and,  in  lieu  of  the  affidavit  required  by  the  statute,  con- 
tained simply  an  acknowledgment.  In  July  he  had  extended 
his  ditch  to  a  point  some  300  yards  from  the  point  of  diver- 
sion. He  had  also  plowed  a  furrow  from  the  point  where  the 
ditch  was  incomplete  to  his  land.  This  was  all  the  work  Mar- 
tin ever  did  on  the  ditch.  On  or  about  November  19,  1888, 
he  sold  and  conveyed  his  ranch  and  water  right  to  one  Mc- 
Donald, who  did  not  work  on  the  ditch  during  the  time  he  was 
its  owner.  About  July  28,  1889,  McDonald  sold  the  ranch 
and  water  right  to  Charles  Murray.  Charles  Murray  and  his 
brother,  Louis  Murray,  commenced  work  on  the  ditch  where 
Martin  had  left  off,  in  the  fall  of  1889  and  completed  it  to 
within  a  quarter  of  a  mile  of  the  Martin  ranch.  It  wus  not 
finished,  however,  until  about  the  26th  day  of  April,  1890, 
at  which  time  water  was  for  the  first  time  conducted  on  the 
land.  The  Murrays  used  the  water  through  this  ditch  in 
1890,  1891,  and  1892,  and  irrigated  certain  lands,  including 
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the  Martin  tract.  In  1893,  1894,  and  1895  the  defendants 
interfered  with  their  use  of  a  portion  of  the  waters  claimed  by 
them. 

On  June  7,  1891,  Louis  Murray  posted  a  notice  of  location 
at  the  point  of  diversion  of  the  Martin  ditch,  and  filed  for 
record  a  notice  of  appropriation,  duly  sworn  to.  By  these 
proceedings  he  attempted  to  make  an  appropriation  de  novo  of 
the  ditch  originally  commenced  by  Martin,  and  completed  by 
his  brother  and  himself. 

It  was  conceded  below,  for  the  purposes  of  the  trial,  that 
the  defendants  had  commenced  their  ditch  about  Ma»v  20, 
1888,  for  the  purpose  of  irrigating  certain  unsurveyed  agri- 
cultural lands  held  by  them  about  2^  miles  distant  from  their 
point  of  diversion.  They  had  their  ditch  completed  eo  as  to 
convey  water  upon  their  lands  in  the  spring  of  1889.  It  ap- 
pears that  defendants  had  prepared  and  recorded  on  or  al>out 
May  26,  1888,  two  notices  of  appropriation  of  the  waters  of 
Big  Sandy  creek.  These  notices  were  not  sworn  to  as  re- 
quired by  the  statute,  and  were  acknowledged,  simply,  just  as 
was  the  notice  which  Martin  had  recorded. 

The  case  was  tried  to  the  court  without  a  jury.  During  the 
progress  of  the  trial,  plaintiffs,  the  Murray  brothers,  offered 
in  evidence  the  notice  of  location  which  Martin  had  recorded. 
Upon  objection  the  court  excluded  this  notice,  the  main  ground 
of  objection  to  it  being  that  it  was  not  sworn  to.  Thereujx)n 
the  plaintiffs  asked  leave  to  amend  their  complaint  so  as  to 
set  forth  that  Louis  Murray  had  on  June  1,  1891,  in  com- 
pliance with  the  statute,  made  an  appropriation  of  the  waters 
diverted  by  the  ditch  originally  commenced  by  Martin.  This 
amendment  was  allowed,  over  the  objection  of  the  defendants; 
the  main  ground  of  such  objection  being  that  the  amendment 
changed  the  original  cause  of  action.  Defendants  did  not 
avail  themselves  of  the  court's  offer  to  allow  them  time  to 
))lead  to  the  new  allegations  in  the  amended  complaint,  but 
answered  and  proceeded  with  the  trial.  The  notice  of  appro- 
priation recorded  by  Louis  Murray  was  admitted  in  evidence 
over   the  objection   of  defendants.      A.fter  the  plaintiffs   had 
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rested,  the  def endaats  offered  in  evidence  their  recorded 
noticeH  of  appropriation,  but  the  court  refused  to  admit  them. 
The  trial  resulted  in  a  decree  awarding  the  plaintiff  Louis 
Murray  130  inches  of  the  waters  of  the  creek;  the  date  of  his 
appropriation  being  determined  as  of  June  1,  1891.  The  de- 
cree denied  any  relief  to  the  plaintiff  Charles  Murray  and  the 
defendants,  on  the  ground  that  they  had  not  shown  any  right 
to  the  use  of  any  of  the  waters  of  Big  Sandy  creek.  There 
are  two  appeals — one  by  the  defendants,  and  the  other  by  the 
plaintiff  Charles  Murray — from  the  judgment  and  an  order 
denying  motions  for  a  new  trial. 

Walit/t   db  Newman^    Toole  (&   Wallace,    Leslie  db  Downing 
and  J,  J.  Donnelley,  for  Appellants. 

Before  the  act  of  1885  the  actual  diversion  and  use  of 
water  gave  a  preferential  right  and  priority,  which  was  a 
property  right  and  the  subject  of  sale  and  transfer.  [Salazer 
V.  tSinart,  12  Montana  395;  Ft.  Morgan  Co.  v.  So.  Platte 
Co.^  18  Col.  1;  Stickler  v.  Col.  Springs,  16  Col.  61;  L.  Co. 
B.  R.  Co.  V.  People^  8  Col.  614.)  And  this  right  upon  the  com- 
pletion of  the  ditch  with  reasonable  diligence  related  back  for 
its  date  of  priority  to  the  time  of  the  first  commencement  of 
work,  so  as  to  cut  off  all  intervening  rights.  [Osgood  v.  El- 
dorado Co.,  56  Cal.  564-571;  Lieher  v.  Fririk,  7  Col.  148; 
Woolmaii  V.  Garringer,  1  Montana  535;  Ophir  Co.  v.  Car- 
penter,  4  Nev.  534.)  And  ihe  courts  of  California  have  uni- 
formly and  repeatedly  held  that  since  the  enactment  of  the 
statute  a  water-right  may  still  be  acquired  by  actual  diversion 
and  user,  without  a  posting  or  a  record  of  the  notice  provided 
for  in  the  act,  and  that  the  only  consequence  of  such  failure 
to  post  or  record  is  the  loss  of  the  right  of  relation,  thus 
making  a  water- right  acquired  by  diversion  and  use  alone 
date  from  the  completion  instead  of  the  commencement  of  the 
work.  {De  Necochea  v.  Curtis,  20  Pac  563;  22  Pac.  198, 
199,  200;  80  Cal.  397;  Burro^os  v.  Burrows,  23  Pac.  146; 
82  Cal.  564;   Wdls  v.  Mantes,  34  Pac.  324,  325;  99  Cal.  583; 
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Watterson  v.  Satdunbehere,  35  Pac.    432,  433;  101  Cal.  107; 
28  Am.  and  Eng.  Encly.  Law,  p.  995.) 

If.  G,  Mclntire^  Attorney  for  Respondent,  Louis  Murray, 
and  for  Appellant,  Charles  Murray. 

■ 

This  is  but  a  concise  statement  of  the  law  concerning  water 
rights  from  the  beginning.     An  appropriator  as  we  have  seen 
is  one  who  asserts  an  intention  to  appropriate  and  carries  out 
such  intent  with  reasonable  diligence  and  by  open  and  physical 
acts  to  its  consummation.     The  facts  attending  the  Charles 
Murray  appropriation  fit  this  definition  to  a  nicety.      <^If  a 
notice  of  the  intention  to  appropriate  was  properly  given  and 
the  work   of   constructing  the  dam,  ditch,  reservoir  or  other 
necessary  instrumentalities  of  the  diversion  was  begun  within 
a  reasonable  time  and  was  prosecuted  with  due  and  reasonable 
diligence  until  their  completion,  then  the  exclusive  right  thus 
acquired  by  the  perfected  appropriation  will  relate  back  at 
least  to  the  time  of   commencing  the  work,  even  if  not  to  the 
time  of  giving  the  notice.     *     *     *     This  doctrine  of   rela- 
tion is  practically  important  in  determining  the  priority  of  the 
appropriation  as  against  subsequent  appropriators  and  claim- 
ants  of  water  from  the  same  stream."     (Black's  Pomeroy, 
Section   55;  Nevada  Ditch    Co,    v.    Bennett^    45  Pac.    472.) 
'  'And  this  right  upon  the  completion  of  the  ditch  with  reason- 
able diligence  related  back  for  its  date  of   priority  to  the  time 
of  the  first  commencement  of  work,  so  as  to  cut  off  all  inter- 
vening rights.     [Osgood  v.  Eldorado  Ditch  Co.^  56  Cal.  564, 
571;  Liehery.  Frink^  7  Col.    148;    Woolman  v.    Garringer^  1 
Montana  535;    Ophir   Co,    v.    Carpenter^   4  Nev.  534.)"     If 
this  doctrine  is  abrogated  by  the  statute  then  in  order  to  get 
the  benefit  of  the  new  law  a  compliance  with  the  statute  must 
be  shown.    But  this  defendants  do  not  pretend  to  be  able  to  do. 
There  can  be  no  serious   contention  that  the  California  cases 
cited  by  defendants  on  page  12  of  their  brief  hold  that  under 
such  facts|   as  indicate  the  Charles  Murray  appropriation  and 
that  of  defendants,  respectively,  the  latter  is  the  better  of  the 
two.     On  the  contrary  the  following  is  there  said  :      '^In  this 
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provision  (referring  to  Section  1418)  we  begin  to  see  the  pur- 
pose and  object  of  the  legislature  which,  in  our  opinion,  was 
merely  to  define  with  precision  the  C/onditions  upon  which  the 
appropriator  of  water  could  have  the  advantage  of  the  familiar 
doctrine  of  relation  upon  which  it  had  always  been  held  before 
the  statute  that  one  who  gave  sufficient  notice  of  his  intention 
to  appropriate,  and  followed  up  his  notice  by  diligent  prose- 
cution of  the  work,  was,  upon  its  completion,  to  be  deemed 
an  appropriator  from  the  date  of  his  notice,  and  was  there- 
fore, prior  in  time  and  stronger  in  right  than  an  intervening 
appropriator,  notwithstanding  his  diversion  of  the  water  might 
be  first  completed."  (DeNecochea  v.  Curtis^  22  Pac.  199,  . 
and  WeU%  v.  Mantes^  34  Pac.  325. ) 

Buck,  J. — The  District  Court  properly  excluded  the  notices 
of  location  offered  in  evidence  by  plaintiffs  and  defendants. 
The  absence  of  affidavits  was  a  fatal  defect. 

The  decree  is  ba^d  on  the  theory  that  a  water  right  cannot 
be  acquired  save  by  compliance  with  the  statute  regulating 
the  appropriation  of  water.  We  think  the  trial  judge  took 
an  erroneous  view  of  the  law.  The  statutes  of  this  state  in 
reference  to  the  acquisition  of  water  rights  are  substantially 
the  same  as  those  of   California. 

Section  1257,  Fifth  Division,  Compiled  Statutes  1887  (Sec- 
tion 1888,  Civil  Code  1895,)  is  as  follows:  <<A  failure  to 
comply  with  the  provisions  of  this  chapter  deprives  the  ap- 
propriator of  the  right  to  the  use  of  the  water  as  against  a 
subsequent  claimant  who  complies  therewith,  but  by  comply- 
ing with  the  provisions  of  this  act,  the  right  to  the  use  of  the 
water  shall  relate  back  to  the  date  of   posting  the  notice. ' ' 

This  section  is  substantially  the  same  as  Sections  1418  and 
1419  of  the  Civil  Code  of  California.  In  the  Montana  sec- 
tion, however,  the  word  ''appropriator"  is  used  in  lieu  of  the 
word  "claimant"  in  the  California  sections  aforesaid.  It  is 
insisted  that  for  this  reason  the  Montana  statute  should  be 
construed  in  a  different  manner  from  that  of  California.  By 
a  reference  to  the  other  sections  of  the  Montana  act,  however, 
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— Sections  1255,  1256,  Fifth  Division,  Compiled  Statutes 
1887  (Sections  1886,  1887,  Civil  Code  1895,)— in  which  the 
V7ord  "appropriator"  occurs  in  the  sense  of  "claimant,"  it  is 
manifest  that  the  said  word,  as  used  in  said  Section  1257 
(1888),  is  not  susceptible  of  any  greater  or  narrower  force 
than  the  word  *  ^claimant. ' '  Hence  the  two- words  may  be  re- 
garded as  convertible,  and  as  expressing  the  same  meaning. 
Therefore  no  distinction  can  be  drawn  between  the  California 
water  right  act  and  that  of  Montana. 

In  California  it  is  held  that  a  valid  water  right  may  be  ac- 
quired even  when  there  has  been  no  compliance  with  the 
statute,  where  water  has  been  actually  diverted  from  a  stream 
by  means  of  a  ditch,  and  applied  to  a  beneficial  use,  in  the 
absence  of  the  inception  of  any  adverse  statutory  claim. 
(  lIWAv  v.  Mantes,  99  Cal.  583,  34  Pac.   324.) 

In  tne  case  of  De  Necochea  v.  Curtis,  80  Cal.  397,  on  pages 
400,  401,  20  Pac.  563,  and  22  Pac.  198,  to  the  same  effect, 
the  court  expresses  its  view  of   the  law  as  follows  : 

'Sections  1415  and  1416  of  the  Civil  Code  read  as  follows  : 

'*  'Section  1415.  A  person  desiring  to  appropriate  water 
must  post  a  notice  in  writing,  in  a  conspicuous  place  at  the 
point  of  intended  diversion,  stating  therein  :  (1)  That  he 
claims  the  water  there  flowing  to  the  extent  of  (giving  the 
number)  inches,  measured  under  a  four-inch  pressure;  (2) 
the  purposes  for  which  he  claims  it,  and  the  place  of  intended 
use;  (3)  the  means  by  which  he  intends  to  divert  it,  and  the 
size  of  the  flume,  ditch,  pipe  or  aqueduct  in  which  he  intends 
to  divert  it.  A  copy  of  the  notice  must,  within  ten  days 
after  it  is  posted,  be  recorded  in  the  ofSce  of  the  recorder  of 
the  county  in  which  it  is  posted. 

'*  'Section  1416.  Within  sixty  days  after  the  notice  is 
posted  the  claimant  must  commence  the  excavation  or  con- 
struction of  the  works  in  which  he  intends  to  divert  the  water, 
and  must  prosecute  the  work  diligently  and  uninterruptedly 
to  completion,  unless  temporarily  interrupted  by  snow  or 
rain. ' 

''It  may  be  conceded  that,   if  these  provisions  of  the  law 
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stood  alone  and  unqualified,  strict,  or  at  least  substantial  com- 
pliance with  their  requirements  would  be,  as  counsel  claims,  a 
shie  qua  non  to  the  acquisition  of  any  right  to  divert  running 
water  from  its  natural  channel.  But  these  provisions  do  not 
stand  alone. 

''Section  1418  reads  as  follows  :  'By  a  compliance  with 
the  above  rules  the  claimant's  right  to  the  use  of  the  water 
relates  back  to  the  time  the  notice  was  posted. ' 

"In  this  provision  we  begin  to  see  the  purpose  and  object  of 
the  legislature,  which,  in  our  opinion,  was  merely  to  define 
with  precision  the  conditions  upon  which  the  appropriator  of 
water  could  have  the  advantage  of  the  familiar  doctrine  of 
relation,  upon  which  it  had  always  been  held,  before  the 
statute,  that  one  who  gave  sufficient  notice  of  his  intention  to 
appropriate,  and  followed  up  his  notice  by  diligent  prosecu- 
tion of  the  work,  was,  upon  its  completion,  to  be  deemed  an 
appropriator  from  the  date  of  his  notice,  and  was  therefore 
prior  in  time  and  stronger  in  right  than  an  intervening  ap- 
propriator, notwithstanding  his  diversion  of  the  water  might 
be  first  completed.  We  are  not,  however,  left  to  any  doubt- 
ful implication  to  be  drawn  from  Section  1418.  Section  1419 
reads  as  follows :  *A  failure  to  comply  with  such  rules  de- 
prives the  claimant  of  the  right  to  the  use  of  the  water  as 
against  a  subsequent  claimant  who  complies  therewith.  ^  This 
language  clearly  and  necessarily  implies  that  there  is  a  right 
to  the  use  of  running  water,  acknowledged  by  the  legislature 
and  cognizable  by  the  courts,  which  is  good  against  all  the 
world  except  a  claimant  who  has  complied  with  the  rules  pre- 
scriljed  in  Sections  1415  and  1416.  Mow,  what  is  this  right? 
What  can  it  be,  except  the  right  of  one  who  has  fully  com- 
pleted the  diversion  of  running  water,  and  applied  it  to  a 
beneficial  use,  before  the  initiation  of  an  adverse  right  of  ap- 
propriation under  the  law,  or  the  acquisition  of  an  adverse 
right  in  the  land  to  be  affected  by  the  diversion  ?  And  why 
should  not  such  a  right  be  recognized  and  enforced?'' 

We  think  the  construction  of  the  statute  by  the  Supreme 
Court  of    California  is   logical  and  correct,  and  are   of   the 
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opinion  that  the  Montana  act  should  be  constraed  in  the  same 
manner.  The  Montana  legislature,  in  the  enactment  of  said 
water- right  act,  intended  to  regulate  the  doctrine  of  < 'relation 
back.''  Prior  to  its  passage,  on  March  12,  1895,  no  notice 
of  location  or  record  of  appropriation  was  required.  A  per- 
son acquired  a  right  to  the  use  of  water  by  digging  a  dit<;b, 
ta)>ping  a  stream,  and  turning  water  into  it,  and  applying  the 
water  so  diverted  to  a  beneficial  use.  This  constituted  a 
valid  appropriation  of  water. 

For  years  before  the  statute  was  enacted  the  rule  of  law 
was  'that  the  appropriation  of  water  by  persons  who  prose- 
cute the  work  on  their  ditch  with  reasonable  diligence  dates 
back  to  the  commencement  of  the  work."  [Woolman  v. 
Garrmger^  1  Montana  635.) 

Therefore,  as  between  two  persons  digging  ditches  at  the 
same  time,  and  prosecuting  work  thereon,  with  reasonable 
diligence,  to  completion,  the  one  who  first  began  work  had 
the  prior  right,  even  though  the  other  had  completed  his  first. 
This  was  the  doctrine  of   ''relation  back." 

Questions  of  priority,  however,  as  well  as  of  the  original 
capacity,  etc.,  of  ditches,  depended  chiefly  on  oral  testimony, 
— on  the  memory  of  eyewitnesses,  often  at  fault  through 
lapse  of  time.  Confusion  and  insecurity  to  vested  rights  re- 
sulted. To  obviate  this  as  much  as  possible,  the  statute  was  en- 
acted. It  required  a  notice  of  location  to  be  posted  at  the 
point  of  diversion,  to  apprise  others  who  contemplated  the 
accjuisition  of  water  rights  from  the  same  stream  that  the  lo- 
cator had  taken  his  initial  step  to  appropriate  water.  It  re- 
quired a  recorded  notice  of  appropriation,  in  order  that  a 
record  might  be  supplied,  giving  the  history  in  detail  of  each 
appropriation,  which  would  inure  to  the  benefit  of  their  suc- 
cessors in  interest,  as  well  as  to  the  appropriator's,  and  not 
leave  them  dependent  upon  the  mere  memory  of  witnesses 
when  conflicts  should  arise.  In  enacting  this  law  the  legisla- 
ture did  not  contemplate  that  one  who  failed  to  comply  with 
the  terms  of  the  statute,  but  who,  in  the  absence  of  any  con- 
flicting  adverse   right,    had    nevertheless    actually   diverted 
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water  and  pat  it  to  a  beneficial  use,  should  acquire  no  title 
thereby.  The  essence  of  an  appropriation — a  complete«l 
ditch,  actually  diverting  water,  and  putting  it  to  a  beneficial 
use — remained  the  same  as  it  had  been  before.  The  object  of 
the  statute  was  to  preserve  evidence  of  rights,  and  also  to 
regulate  the  doctrine  of  relation  back.  It  follows  that  the 
statute  controls  this  doctrine  of  relation  back,  and  that  one 
who  seeks  to  avail  himself  of  it  since  the  passage  of  this  act 
can  only  do  so  by  a  compliance  with  the  statutory  require- 
ments. 

Again,  we  are  satisfied  that  the  legislature  did  not  intend 
that  one  who  failed  to  comply  with  the  statute,  but  who  had 
nevertheless  actually  diverted  water,  could  be  deprived  of  it 
by  another  who  complies  with  the  statute  at  a  time  subse- 
quent to  the  former's  completed  diversion.  (See  Welh  v. 
Mantes,  99  Cal  683,  34  Pac.  324  and  Watterson  v.  Saldun- 
hehtre,  101  Cal.  107,  35  Pac.  432.) 

Neither  appellant  Charles  Murray  nor  the  defendant  appel- 
lants complied  with  the  statute,  but,  as  between  Charles  Mur- 
ray and  the  defendant  appellants,  the  right  of  defendant  ap- 
pellants is  a  superior  one.  The  latter  had  their  ditch 
completed,  and  water  flowing  over  their  land,  a  year  before 
the  former  did.  Defendant  appellants  and  Charles  Murray 
both  acquired  valid  water  rights,  despite  a  noncompliance  with 
the  statute;  but  the  right  of  defendants  is  superior  to  that  of 
Charles  Murray,  although  he  commenced  work  on  his  ditch 
first. 

As  to  Charles  Murray  and  defendant  appellants,  Louis 
Murray  acquired  no  superior  right  by  virtue  of  his  appro- 
priation in  1891. 

One  other  alleged  error  defendants  appellants  submit  for 
our  consideration,  namely,  that  the  trial  court,  in  allowing 
the  amendment  it  did,  permitted  one  cause  of  action  to  be 
substituted  for  another. 

in  the  view  we  have  taken  of  the  law  applicable  to  this  con- 
troversy, whether  error  was  committed  or  not  in  this  respect 
is  not  very  material;  but  we  do  not  think,  under  the  statute 
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regulating  the  appropriation  of  water,  which  expressly  pro- 
vides, in  Section  1260,  that  the  court  may  in  one  decree  set- 
tle the  relative  rights  of  any  and  all  persons  who  are  parties 
to  the  litigation,  the  objection  would  be  well  taken  if  Louis 
Murray's  1891  appropriation  could  have  availed  him  (which, 
however,  as  has  been  shown,  it  could  not).  It  would  not 
have  been  the  substitution  of  one  action  for  another,  so  far 
as  Louis  Murray  was  concerned,  in  such  an  event. 

It  was  stipulated  in  the  lower  court  that  '  'the  facts  con- 
ceded to  be  true  in  reference  to  the  history  of  the  defendants' 
appropriation  of  water  were  admitted  only  for  the  purposes  of 
the  particular  trial,  and  without  prejudice  to  the  right  of 
either  side  to  contradict  or  vary  the  facts  so  conceded  if  a 
further  trial  should  be  had." 

In  view  of  this  stipulation  and  the  error  committed,  the 

order  of  this  court  is  that  the  judgment  be  reversed  and  the 

cause  remanded,  with  directions  to  the  lower  court  to  grant  a 

new  trial  and   proceed  in  pursuance  with   the  views  herein 

expressed. 

Reversed  and  Remanded, 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


UNION    MERCANTILE    CO.,    Appellant,    v.    JACOBS, 
SULTAN  &  CO.  ET  AL.,  Respondents. 

[Sabmitted  October  18, 1897.    Decided  November  1, 18d7.] 

Set-off — Evidence — Pleading. 

In  an  equitable  action  to  set  off  one  judgment  against  another,  evidence  that  plaintiff 
had  in  his  hands  book  accounts  of  the  defendant  of  sufDcient  value  to  pay  off  plaint- 
iff's judgment  is  admissible,  although  the  defendant  has  .not  pleaded  payment  or 
counterclaim. 

Appeal  from   Diatnot  Courty    Lewis  and  Clarke   County. 
Henry  JV.  JBlakey  Judge, 

Action  by  the  Union  Mercantile  Company  against  Jacobs, 
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Saltan  &  Co.  and  Hyman  Jacobs.     Defendants  obtained  judg- 
ment    Plaintiff  appeals.     A£Brmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  is  a  corporation.  It  is  alleged  in  the  com- 
plaint that  the  plaintiff  recovered  judgment  against  the  de- 
fendants Jacobs,  Sultan  &  Co.  in  the  District  Court  in  and  for 
the  County  of  Lewis  and  Clarke  on  the  27th  day  of  January, 
1891,  for  the  sum  of  $6,668.53,  and  that  at  the  time  of  the 
commencement  of  the  suit  there  remained  unpaid  on  said  judg- 
ment the  sum  of  $1421.89,  with  legal  interest.  The  com- 
plaint also  alleges  that  the  defendants  Jacobs,  Sultan  &  Co. 
recovered  judgment  against  this  plaintiff  in  the  same  court  on 
the  23rd  day  of  December,  1893,  for  the  sum  of  $1,595.32, 
and  that,  after  Jacobs,  Sultan  &  Co.  recovered  the  judgment 
aforesaid  against  this  plaintiff,  they  pretended  to  assign  it  to 
the  defendant  Hyman  Jacobs,  which  assignment,  it  is  alleged, 
was  without  consideration,  and  was  made '  for  the  purpose  of 
defrauding  the  plaintiff  and  other  creditors  of  the  defendants 
Jacobs,  Sultan  &  Co.,  of  which  facts,  it  is  alleged,  Hyman 
Jacobs  had  full  knowledge,  and  that  defendant  Hyman  Jacobs 
knew  of  the  judgment  of  this  plaintiff  having  been  rendered 
against  Jacobs,  Sultan  &  Co.  as  aforesaid,  and  knew  that  the 
plaintiff  herein  had  a  right  to  offset  its  judgment  against  the 
judgment  of  Jacobs,  Sultan  &  Co. ;  and  it  is  further  alleged 
that  Jacobs,  Sultan  &  Co.  are  insolvent.  The  plaintiff's  judg- 
ment being  larger  in  amount  than  that  recovered  against  it  by 
the  defendants  Jacobs,  Sultan  &  Co.,  the  plaintiff  herein  seeks 
by  this  action  to  offset  its  judgment  against  that  rendered  in 
favor  of  Jacobs,  Sultan  &  Co. 

The  answer  of  the  defendants  admitted  the  recovery  of  the 
two  judgments  as  alleged  in  the  complaint,  and  the  assignment 
of  the  Jacobs,  Sultan  &  Co.  judgment  to  Hyman  Jacobs,  but 
denied  that  such  assignment  was  executed  for  the  purpose  of 
defrauding  the  plaintiff,  or  any  creditor  or  creditors  of  the 
defendants  Jacobs,  Sultan  &  Co.     The  answer  also  denied,  on 
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information  and  belief,  each  and  every  allegation  in  the  said 
complaint  contained,  not  specifically  admitted. 

The  case  was  tried  to  the  court  without  a  jury,  who  found 
for  the  defendants,  and  rendered  judgment  for  costs,  in  their 
behalf.  Plaintiff  appeals  from  the  judgment  and  the  order 
overruling  its  motion  for  a  new  trial. 

Walsh  cfe  Newman,  for  Appellant. 

i^.  M.  Mclntire,  for  Respondents. 

Pembekton,  C.  J. — The  principal  assignment  of  error  by 
appellant  is  the  action  of  the  trial  court  in  permitting  the  de- 
fendants to  prove  that  fhe  plaintiff  had  in  its  possession,  when 
it  commenced  this  suit,  certain  book  accounts  belonging  to  the 
defendants  Jacobs,  Sultan  &  Co.,  which  it  is  claimed  were  of 
sufficient  value  to  pay  off  and  satisfy  plaintiff's  judgment,  and 
which  plaintiff  had  not  accounted  for  or  given  credit  to  Jacobs, 
Sultan  &  Co.  The  appellant  contends  that  it  was  error  to  ad- 
mit this  evidence,  because  neither  payment  nor  a  counterclaim 
was  pleaded  by  the  defendants.  The  evidence  did  not  tend  to 
prove  a  payment.  It  tended  to  show  facts  that  might  consti- 
tute a  counterclaim.  Was  the  action  of  the  lower  court,  con- 
sidering the  character  of  this  action,  erroneous  ? 

The  suit  is  an  equitable  one,  seeking  an  equitable  setoff  of 
plaintiff's  judgment  against  the  judgment  recovered  by 
Jacobs,  Sultan  &  Co.  acrainst  it,  and  assigned  to  Hyman 
Jacobs.  The  plaintiff  alleges  that  there  is  a  balance  due  on 
its  judgment.  It  became  necessary  for  it  to  prove  that  a  bal- 
ance was  due  before  it  could  ask  for  the  relief  prayed  for  in 
its  complaint.  It  devolved  upon  the  plaintiff  to  show  that  it 
was  entitled  to  the  equitable  relief  demanded.  The  defend- 
ants did  not  plead  a  counterclaim,  nor  did  they  ask  for  any 
affirmative  relief  against  the  plaintiff.  The  evidence  was 
offered  to  show  that  upon  a  proper  settlement  of  accounts  the 
plaintiff  was  not  entitled,  in  equity,  to  the  relief  sought  by 
this  action  against  Jacobs,  Sultan  &  Co.  The  court  did  not 
adjudicate  that  Jacobs,  Sultan  &  Co.    had  paid  the  plaintiff* i« 
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judgment,  or  that  they  were  entitled  to  have  judgment  for  the 

counterclaim  which  the  evidence  tended  to  establish.     The 

court  merely  held  that  under  the  facts  and  circumstances  of 

the  case  the  plaintiff  was  not  entitled  to  the  equitable  setoff 

prayed  for  in  this  action,    leaving  the  parties  to  enforce  their 

respective  judgments  and  rights  in   proper  actions  for  that 

purpose.     We  see  no  error  in  the  action  of  the  court  in  this 

respect. 

The  determination  of  this  assignment,  which  we  consider 

decisive  of  the  case,  renders  it  unnecessary  to  discuss  other 

questions  presented  by  the  record.     The  judgment  and  order 

appealed  from  are  affirmed. 

Affirmed. 
Hunt  and  Buck,  JJ.,  concur. 


ALBERT  H.  WOOD,  Respondent,  v.    KATE   LOWNEY 

ET  AL.,  Appellants. 
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[Submitted  October  20»  1897.    Decided  November  l,  1897.] 

Water  Hights —  Oral  Transfer — Abandonment. 


1.  Wateb  Bight— Oral  Trarurfer.— One  who  has  settled  upon  and  Is  in  possession  of 
public  lands  of  the  United  States,  may  convey  his  right  in  the  same  together  witti  a 
water  right  appurtenant  thereto,  orally  and  with  or  without  consideration,  to  one 
who  takes  possession  of  the  same. 

2.  SAHm—AJ)andonment.—A  settler  upon  public  lands,  for  which  he  had  acquired  a 
water  right,  testified  that  *'he  let  his  brother  have  it  if  he  would  prove  upon  it,"  that 
his  brother  took  possession  of  the  land,  and  lived  upon  it  until  he  ^'proved  up,"  that 
**when  he  turned  the  ranch  over  to  his  brother,  he  did  not  turn  over  the  water  right 
at  the  same  time;  that  he  told  him  the  water  was  taken  out  for  the  land  and  went 
with  it."  HeZd,  that  the  evidence  proved  a  valid  oral  transfer,  and  not  an  abandon- 
ment of  the  land  and  water  right. 

Appeal  from  District  Courts    Ravalli  County.     Frank  If. 
Woody.,  Judge. 

Action  by  Albert  H.  Wood  against  Kate  Lowney,  C.  C. 
Lowney,  and  Cornelius  Harrington.  Plaintiff  obtained  judg- 
ment.    Defendants  appeal.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Vol.  XX-18 
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This  action  was  brought  by  plaintiff  to  determine  the  right 
to  the  use  of  waters  of  the  South  Fork  of  Burnt  Fork  creek, 
in  Ravalli  county.  Plaintiff  averred  his  right  to  the  use  of 
200  inches  of  the  waters  of  said  creek  through  an  appropria- 
tion by  his  predecessors  in  interest,  made  in  the  spring  of 
1883. 

The  defendant  Harrington  averred  that  he  owned  certain 
land,  and  denied  plaintiff^s  alleged  appropriation  in  1883,  and 
averred  that  in  May,  1882,  his  predecessors,  in  interest  ap- 
propriated 576  inches  of  the  waters  of  said  creek  for  irrigat- 
ing purposes,  and  also  averred  a  continual  use  of  the  same 
since  the  date  of  appropriation,  and  that  defendants  had  a  right 
to  the  use  of  288  inches  of  the  waters  of  said  creek. 

The  defendant  Kate  Lowney  also  denied  the  material  alle- 
gations of  plaintiff^ s  complaint,  and  alleged  that  she  was  the 
owner  of  160  acres  of  land  requiring  irrigation,  and  of  the 
right  to  the  use  of  288  inches  of  the  waters  of  said  creek 
through  appropriations  made  by  her  predecessors  in  interest 
in  May,  1882  She  and  her  co-defendant  Harrington  alleged 
that  their  predecessors  in  interest  reappropriated  the  waters 
about  June  1,  1S85,  said  appropriation  evidently  having  been 
made  under  the  statutes  of  1885. 

Defendant  C.  C.  Lowney  also  denied  the  material  allega- 
tions of  the  complaint,  but  set  up  no  affirmative  rights  in  him- 
self. 

The  plaintiff,  by  replication,  denied  all  the  new  matter  set 
up  in  the  defendants^  answers,  except  as  to  the  ownership  of 
the  lands. 

The  case  was  tried  to  a  jury,  who  found  that  the  plaintiff, 
by  prior  appropriation,  had  a  right  to  the  use  of  the  waters  of 
the  south  Fork  of  Burnt  Fork  creek  to  the  extent  of  165 
inches.  Judgment  and  decree  were  entered  accordingly.  The 
defendants  moved  for  a  new  trial,  which  motion  was  denied. 
From  the  judgment  and  order  overruling  their  motion,  de- 
fendants appeal. 

Bickfordy  Stiff  cfe  Ilershey^  for  Appellants. 

Geo.    W,  Reeves^  for  Respondent. 
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Hunt,  J. — Our  labors  in  the  case  before  us  would  have 
been  somewhat  simplified,  and,  indeed,  would  be  generally 
simplified  in  water  right  cases,  by  having  incorporated  into 
the  record  a  dia^am  of  the  situation  of  the  ditches  over  which 
the  litigation  has  arisen.  Witnesses  upon  the  trial  of  such 
causes  are  apt  to  presume  that  the  jurors  and  the  trial  judge 
have  some  personal  knowledge  of  the  lay  of  the  land,  and  of 
the  ditches  conducting  water  thereto.  This  assumption  is 
perhaps  often  well  taken  as  applied  to  jurymen,  who  fre- 
quently know  the  more  important  ditches  and  water  claims  in 
in  their  counties,  and  therefore  easily  comprehend  the  full 
meaning  of  a  witness  when  he  refers  to  a  ditch  by  the  local 
name  given  it  in  the  neighborhood,  and  it  may  be  that  the 
trial  judge  is  well  enough  acquainted  with  the  section  to  readily 
understand  the  meaning  of  any  such  reference;  but  when  the 
case  comes  to  the  appellate  court,  and  the  testimony  is,  for 
instance,  that  ^'on  the  north  side  the  wheat  crop  could  not  be 
irrigated  by  the  McLaren  ditch,"  and  there  is  no  map  to  con- 
vey any  idea  of  north,  south,  east  or  west,  or  to  illustrate 
where  the  McLaren  ditch  is,  and  no  lucid  explanation  of  its 
situation,  the  task  of  locating  it  becomes  laborious,  and  can 
only  be  performed  by  deductions  from  scattering  statements 
of  the  several  witnesses  who  referred  to  the  ditch  as  if  every 
one  knew  of  its  owner,  course  and  size.  We  do  not  mean  to 
apply  these  remarks  particularly  to  one  side  of  this  case,  but 
are  prompted  to  make  them  by  the  example  afforded  by  this 
record  of  a  practice  which  we  hope  will  hereafter  be  avoided. 

On  the  trial,  plaintiff's  evidence  tended  to  show  that  in 
April  and  May,  1883,  his  predecessors  in  interest  constructed 
an  irrigating  ditch  of  a  capacity  of  165  inches  of  water  from 
a  point  at  least  a  quarter  of  a  mile  above  plaintiff's  land  to  the 
land  now  owned  by  plaintiff,  and  cultivated  about  12  acres  by 
means  of  said  ditch  in  the  first  year  of  said  appropriation,  and 
that  ever  since  1883  the  land  has  been  irrigated  by  means  of 
said  ditch  and  laterals  therefrom  until  1895,  when  defendants 
interfered  with  the  water.     Plaintiff  then  rested. 

The  defendants  introduced  a  witness  named  Strout,  who 
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said  that  in  May,  1882,  he  and  James  Stuart  built  a  ditch 
from  the  South  Fork  of  Burnt  Fork  creek,  appropriating  576 
inches  of  water;  that  the  water  went  down  across  Hunt's 
place,  and  came  down  to  the  witness'  place;  that  he  thought 
his  place  was  on  government  land;  that  Stuart  used  his  water; 
that  Harrington  now  occupies  that  piece  of  land;  that  he  used 
water  first  on  the  Crane  and  Young  ranches,  as  he  intended  to 
use  it,  and  continuously  used  it  on  the  Crane  ranch  until  wit- 
ness sold  out;  that  the  Young  ranch  was  on  the  Indian  land; 
that,  as  nearly  as  he  could  tell,  the  water  had  been  used  on 
the  Harrington  ranch  always  since  1882;  that  he  sold  a  quar- 
ter interest  in  the  right  to  the  water  to  Crane;- that,  from 
1882  until  he  sold  out,  he  always  used  the  water  on  the  Crane 
ranch;  that,  when  he  located  the  water,  the  land  now  occupied 
by  Harrington  was  known  as  the  ^<£d  Buker  Land,''  then  as 
the  ' *Stuart  Ranch, "  then  as  the  ''Harrington  Place;"  that 
the  Lowney  land  is  the  Hunt  place,  but  that  none  of  the 
waters  appropriated  were  intended  for  that  land  at  the  time 
of  the  appropriation;  that  witness  sold  to  Crane,  who  sold  to 
Hunt,  but  that  in  1884  there  was  no  ditch  there  that  he  knew 
of,  and  that  he  thinks  the  land  was  surveyed  in  1884. 

J.  B.  Stuart,  who  located  the  ditch  with  Strout  in  1882, 
testified  that  he  owned  the  present  Harrington  ranch,  having: 
bought  out  Buker 's  improvements  thereon  in  1880;  that  he 
clainied  160  acres;  that  he  never  filed  on  the  land;  that  in  1882 
''his  brother  came  out,  and  he  let  him  have  it  if  he  would 
prove  up  on  it;"  that  the  water  was  located  for  use  on  that 
land  in  1882,  and  was  used  ever  afterwards;  that,  when  he 
transferred  to  his  brother  William,  he  had  no  deed  to  the 
property,  as  he  never  had  filed  upon  it;  and  that  he  gave  no 
deed  to  William,  but  that  William  took  possession  that  fall, 
and  lived  there  until  he  proved  up;  that  William  never  raided 
a  crop  there,  but  that  witness  raised  a  crop  on  part  of  the 
Harrington  ranch  in  1884;  that,  when  he  turned  over  the 
ranch  to  his  brother  William,  he  did  not  "turn  over  the  water 
right  at  the  same  time;  that  he  told  him  the  water  was  taken 
out  in  1882  for  the  land,  and  went  with  it." 
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On  recross-examination  the  witness  stated  that  he  never  had 
given  his  brother  any  writing  or  deed  at  all  for  the  improve- 
ments and  water  rio^ht  or  the  land. 

Thereupon  counsel  for  plaintiff  asked  the  court  to  withdraw 
from  the  consideration  of  the  jury  the  testimony  of  J.  B. 
Stuart  detailing  the  transfer  of  the  water  right  from  him  to 
his  brother,  because  it  was  improper  to  show  a  right  in  Wil- 
liam Stuart  to  the  water  right,  and  was  not  a  conveyance  of  a 
water  right,  so  as  to  enable  William  Stuart  to  date  his  ap- 
propriation back  to  the  time  when  J.  B.  Stuart  made  the  ap- 
propriation of  the  water,  and  was  not  such  a  transfer  of  a 
water  right  as  was  authorized  and  required  by  law.  The 
court  sustained  the  objection,  and,  upon  a  similar  motion, 
struck  out  of  the  case  and  withdrew  from  the  consideration  of 
the  jury  the  testimony  of  the  witness  Strout  concerninor  the 
sale  of  his  interest  in  the  water  right  to  Crane,  as  testified  to 
by  Strout. 

We  believe  that  these  rulings  of  the  court  were  erroneous, 
and  that,  on  account  of  them,  the  judgment  must  be  set  aside, 
and  the  cause  remanded  to  the  District  Court  for  a  new  trial. 

In  McDonald  y,  Lannen^  19  Mont.  78,  47  Pac.  648,  it  was 
decided  that  a  squatter  on  the  public  domain  could  transfer 
the  possession  of  his  claim,  including  the  water  right  appurte- 
nant thereto,  and  the  improvements  thereon  verbally,  and  that 
the  transferee  who  is  put  in  possession  becomes  his  successor 
in  interest.  That  decision  is  directly  applicable  to  the  case 
before  us,  as  demonstrating  the  error  of  the  District  Court  in 
excluding  the  evidence  of  the  verbal  transfers  from  Stuart  to 
his  brother,  and  from  Strout  to  his  successors.  The  respond- 
ent, however,  says  that  the  doctrine  of  the  McDonald-Lannen 
case  is  controlling  only  where  there  has  been  a  verbal  sale  of 
the  improvements  and  water  rights  on  unsurveyed  ground. 
Although  we  think  the  evidence  in  this  record  tends  stiongly 
to  show  that  the  lands  transferred  by  verbal  sale  by  Stuart 
and  Strout  were  unsurveyed  at  the  times  of  such  transfers,  we 
fail  to  see  wherein  there  is  any  reason  for  the  distinction  re- 
spondent draws.     If  the  claimant  and  appropriator  of  land 
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and  water  rights  is  a  settler  in  good  faith  upon  the  public 
lands  of  the  United  States,  claiming  by  pre-emption  or  home- 
stead right  initiated  by  occupancy  and  by  filing,  he  has  a  right 
of  possession,  and  a  possession  to  be  protected  against  tres- 
passers, sufficient  also  to  appropriate  water  for  the  benefit  of 
his  claim,  with  power  to  transfer  such  possession  and  any 
water  right  appropriated  for  the  benefit  of  the  land  claimed  to 
another  who  may  take  possession.  And,  if  such  a  settler  does 
verbally  sell  and  transfer  such  possession  to  a  successor,  such 
a  successor,  if  put  in  possession,  becomes  a  successor  in  inter- 
est, and  may  avail  himself  of  the  rights  his  predecessor  had  as 
an  appropriator  of  water. 

It  is  argued  that  J.  B.  Stuart  abandoned  the  land  in  bis 
brother's  interest.  But  where  is  the  evidence  of  such  an 
abandonment  other  than  the  relinquishment  of  a  personal  in- 
tention on  J.  B.  Stuart's  part  to  acquire  title  to  the  land  for 
himself  ?  His  own  statement  to  his  brother  that  the  water 
went  with  the  land  when  he  told  him  he  could  have  the  land 
if  he  proved  up  on  it,  his  own  subsequent  cultivation  of  it, 
and  later  on,  when  William  acquired  title  thereto,  his  pur- 
chase of  it,  all,  as  appeared  on  the  trial,  disclose  not  alone 
that  he  had  no  intent  to  abandon  the  place,  but  every  purpose 
and  wish  to  hold  on  to  the  land  and  water  rights  he  had,  and 
to  transfer  the  same  to  his  brother.  The  transfer  may  not 
have  been  in  good  faith  under  the  laws  of  the  United  Stales, — 
that  is,  there  may  have  been  an  agreement  between  William 
and  James  concerning  the  transfer  of  the  property  to  Janies 
when  acquired  by  William;  but  William  took  possession  of 
the  place,  and  while  in  such  possession  the  water  was  used 
from  the  water  appropriated  by  James  to  irrigate  the  land. 
But  there  is  no  suggestion  of  fraud  throughout*  the  case,  and 
we  regard  the  evidence  as  tending  to  show  a  valid  transfer  of 
James  Stuart's  rights  to  his  brother. 

Stress  is  laid  upon  the  point  that  the  evidence  fails  to  show 
any  consideration  for  the  transfer  from  James  to  William 
Stuart.  That,  as  intimated  before,  might  be  a  circumstance 
tending  to  show  a  collusive  agreement  between  the  brothers  to 
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defeat  the  laws  of  the  United  States,  but  it  does  not  prove 
that  James  Stuart  had  no  desire  that  his  brother  should  ac- 
quire the  land  and  water  rights  appurtenant  thereto.  There 
could  be  no  abandonmient  by  James  to  William,  or  for  a  con- 
sideration. James^  act  should  be  regarded  as  in  the  nature  of 
a  gift  from  the  one  brother  to  the  other.  [Middle  Creek 
Ditch  Co.  V.  Henry,  15  Mont.  558,  39  Pac.  1054.)  But, 
whether  a  gift  or  a  sale  (no  fraud  entering  into  the  case  at 
all),  of  what  concern  is  it  to  the  plaintiff,  unless  he  can  show 
a  prior  right  of  appropriation  in  himself,  or  an  abandonment 
by  defendants  or  their  predecessors  2 

We  find  it  unnecessary  to  extend  the  discussion.  To  do  so 
is  to  repeat  the  doctrine  of  the  McDonald-Lannen  case.  \^'e 
are  constrained  to  hold  that  the  lower  court  ought  to  have 
considered  the  evidence  excluded,  and  for  failure  to  do  so,  ap- 
pellant's  rights  were  prejudiced,   and  a  new  trial  must  be 

had. 

Reversed  and  Remanded. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 


tx 


CAROLINE  WOODARD.  AppBllant,  v.  CHARLES  M. 
WEBSTER,  Administrator,  Respondent. 

ft 

[Submitted  Oct.  26, 1897.    Decided  Nov.  1, 1897.] 

Neu)  Trial — Statement  of  Case — Settlerfient  of- —  Unreasonable 
Delay, 

1.  Statembitt— Sett/em«nt~Under  Section  1178  Code  of  CiFll  Procedure,  the  party 
who  moves  for  a  new  trial,  and  who  accepts  the  proposed  ameDdmenti  to  his  draft 
of  the  statement  of  the  case,  has  a  reasonable  time  within  which  to  amend  the 
statement  accordingly  and  present  the  same  to  the  judge  for  settlement. 

2.  SAMK~l7nrecuonableI>e2a]/~A  delay  of  57  days  to  present  for  settlement  a  state- 
ment of  the  case,  amendvients  to  which  had  been  accepted,  is  unreasonable  in  the 
absence  of  any  expUuation  thereof. 

8.    Same— Where  the  Judge  has  found  that  such  a  delay  was  unreasonable,  he  should 

deny  the  motion  for  a  new  trial. 
4.    SAXE~Tbe  court  haying  once  found  that  the  statement  had  not  been  presented 

within  a  reasonable  time,  it  cannot  be  inferred  that  the  ruling  was  modified. 
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Appeal    from    District    Courts     Cascade    county.      C.    IL 
Benton^   J^idge. 

Action  by  Caroline  Woodard  against  Charles  M.  \\  ebster, 
administrator  of  the  estate  of  Frank  B.  Tuttle,  deceased. 
The  trial  resulted  in  favor  of  plaintiff,  and  defendant  moved 
for  a  new  trial  on  a  statement  of  the  case.  From  an  order 
granting  defendant  a  new  trial,  plaintiff  appeals.     Reversed. 

W.    T.   Ptgoit,  for  Appellant. 

Stanton  <&  Stanton^  for  Respondent. 

Buck,  J. — The  controlling  issue  of  this  appeal  is  set  forth 
in  the  following  bill  of  exceptions  in  the  statement  on  motion 
for  new  trial : 

'^Be  it  remembered,  and  it  is  hereby  certified  as  part  of  the 
record  in  said  cause  and  of  the  statement  on  motion  for  a  new 
trial,  that  on  the  26th  day  of  February,  1896,  the  defendant, 
by  J.  W.  Stanton,  Esq.,  his  counsel,  presented  to  the  judge 
of  said  court  for  settlement  the  proposed  statement  and  copy 
of  amendments  thereto  on  motion  for  a, new  trial;  the  plaint- 
iff being  represented  by  W.  T.  Pigott,  Esq. ,  his  counsel,  who 
appeared  solely  for  the  purpose  of  objecting  to  the  settlement, 
upon  the  grounds  hereinafter  set  out.  It  is  further  certified 
that  the  proposed  statement  was  duly  served  by  copy  on 
plaintiff,  December  24,  1895;  that  the  said  proposed  amend- 
ments were  duly  served  by  copy  by  plaintiff  on  defendant, 
December  31,  1895;  that  the  defendant  delivered  to  the  clerk 
of  said  court,  for  the  judge  thereof,  December  24,  1895,  the 
said  proposed  statement,  but  never  at  any  time  delivered  to 
him  the  ^aid  proposed  amendments;  that  in  the  latter  part  of 
January,  1896,  the  defendant  withdrew  trom  the  custody  of 
the  clerk  said  proposed  statement,  for  the  purpose  of  compar- 
ing the  proposed  amendments  therewith^  and  that  he  never 
returned  said  proposed  statement  to  the  clerk;  that  the  de- 
fendant has  never  incorporated  said  amendments  into  said  pro- 
posed statement;  that  the  proposed  statement  and  amendments 
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were  never  presented  to  the  judge  of  the  court  until  this 
February  26,  1896;  that  the  defendant  has  delayed  for  fifty- 
seven  days  to  either  amend  the  proposed  statement  by  incor- 
porating the  proposed  amendments,  or  present  the  case  for 
settlement;  that  neither  the  court  nor  its  judge  has  ever  made 
any  order  enlarging  or  extending  the  time  in  which  the  de- 
lendant  might  present  the  proposed  statement  for  settlement. 
And  upon  the  presentation  to  the  judge  of  said  proposed 
statement  and  amendments  for  settlement,  the  26th  day  of 
February,  1896,  the  plaintiff  objects  to  the  settlement  of  the 
same  because  of  the  facts  hereinbefore  certified,  and  on  the 
grounds  that  the  defendant  has  not  complied  with  the  provi- 
sions of  Subdivision  3  of  Section  1173  of  the  Code  of  Civil 
Procedure,  in  that  he  did  not  within  ten  days,  or  a  reason- 
able time,  after  being  served  with  said  proposed  amendments, 
amend  the  proposed  statement  in  accordance  with  the  amend- 
ments proposed;  and  in  this :  That  he  did  not,  within  a 
reasonable  time  after  service  of  the  amendments,  present  the 
proposed  statement  and  the  amendments  to  the  judge,  or  de- 
liver the  same  to  the  clerk  for  the  judge,  for  settlement;  and 
objects  to  the  settlement  thereof  upon  the  ground  that  the  de- 
fendant's delay  of  57  days  in  presenting  the  statement  and 
amendments  for  settlement  is  unreasonable,  and  is  sufficient 
to  warrant  the  judge  in  refusing  to  settle  the  same,  ami  as 
being  a  failure  to  prosecute  the  application  for  a  new  trial 
with  diligence.  And  the  judge  here  does  hold,  decide,  and  find 
that  defendant  has  not  incorporated  the  amendments  proposed 
into  the  statement  proposed,  and  that  he  has  not  presented  his 
proposed  statement  within  a  reasonable  time  from  and  after 
service  of  said  amendments,  but  has  delayed  the  presentation 
thereof  for  a  period  of  fifty- seven  days,  which  delay  is  un- 
reasonable. The  judge  is,  however,  of  the  opinion  that,  un- 
der the  decisions  of  the  Supreme  Court  of  this  state,  he 
should  overrule  the  objections  of  plaintiff,  and  proceed  to 
settle  the  statement;  the  plaintiff  having  and  reserving  to  him- 
self the  right  to  ask  that  the  motion  for  a  new  trial,  when 
made,  be  denied  because  of  the  unreasonable  delay  of  defend- 
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aDt  in  the  premises.  To  which  action  of  the  judge  in  over- 
ruling said  objection,  and  in  proceeding  to  settle,  and  settling, 
said  proposed  statement,  the  plaintiff  then  and  there  excepted 
at  the  time,  and  prays  that  this,  his  bill  of  exceptions,  be  al- 
lowed, settled,  certified,  and  signed,  and  be  made  part  of  the 
record  in  said  cause,  and  be  incorporated  into  said  statement 
on  motion  for  new  trial.  All  of  which  is  here  accordingly 
done  this  February  29,  1896,  to  which  day  the  hearing  on 
said  settlement  was  adjourned.     C.  H.  Benton,  Judge. '^ 

After  the  hearing  of  the  motion  for  a  new  trial,  the  Dis- 
trict Court  made  the  following  order  :  'The  motion  of  de- 
fendant for  a  new  trial  in  the  above-entitled  cause  coming  on 
to  lie  heard  upon  a  ntateraent  of  the  case  settled  and  allowed, 
after  argument  of  the  case  by  Stanton  &  Stanton,  in  behalf  of 
the  defendant,  and  W.  T.  Pigot,  in  behalf  of  the  plaintiff, 
and  due  consideration,  it  is  ordered  that  such  motion  be,  and 
the  same  is  hereby  granted." 

Appellant  contends  that  the  lower  court  had  no  right  to 
grant  a  new  trial,  by  reason  of  the  fact  that  no  proper  state- 
ment was  before  it. 

Subdivision  3,  §  1173,  Code  of  Civil  Procedure,  is  as  fol- 
lows :  ''If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service  of 
the  notice  or  such  further  timd  as  the  court  in  which  the 
action  is  pending,  or  the  judge  thereof,  may  allow,  prepare  a 
draft  of  the  statement  and  serve  the  same,  or  a  copy  thereof, 
upon  the  adverse  party.  If  such  proposed  statement  be  not 
agreed  to  by  the  adverse  party,  he  must,  within  ten  days 
thereafter,  prepare  amendments  thereto  and  serve  the  same, 
or  a  copy  thereof,  upon  the  moving  party.  If  the  amend- 
ments be  adopted,  the  statement  shall  be  amended  according- 
ly, and  then  presented  to  the  judge  who  tried  or  heard  the 
cause  for  settlement,  or  to  be  delivered  to  the  clerk  of  the 
court  for  the  judge.  If  not  adopted,  the  proposed  statement 
and  amendments  shall  within  ten  days  thereafter  be  presented 
by  the  moving  party  to  the  judge,  upon  five  days'  notice  to 
the  adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge.     *     *     *" 
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Respondent  inBists  that  under  said  statute  no  time  is  speci- 
fied for  presenting  a  statement  with  accepted  amendments  for 
settlement,  and  that,  such  being  the  case,  a  reasonable  time 
alone  is  required  within  which  this  shall  be  done.  We  agree 
with  this.  But  was  the  time  within  which  the  the  statement 
and  amendments  were  presented  to  the  judge,  namely  57  days, 
a  reasonable  time  ?  The  lower  court  expressly  held  that  it 
was  not,  and  there  is  absolutely  nothing  in  the  record  to  indi- 
cate any  excuse  for  the  delay  in  the  presentation  of  the  state- 
ment and  amendments  for  settlement.  Under  these  cpnditions, 
did  the  trial  judge  have  a  proper  statement  before  him  when 
be  granted  a  new  trial  ?  We  are  of  the  opinion  that  he  did 
not.  If  respondent  had  offered  any  excuse  for  the  delay  in 
the  presentation  of  the  statement  and  amendments  for  settle- 
ment, and  the  trial  court  had  held  such  excuse  sufficient,  then 
this  appeal  would  have  a  different  phase.  In  the  absence  of 
such  a  showing  in  the  record,  it  cannot  be  presumed  that  there 
was  any  excuse  or  justification  for  the  delay.  The  lower 
court  should  have  denied  the  motion  for  a  new  trial. 

Respondent  urges  that  by  its  order  granting  a  new  trial  the 
previous  conclusion  that  the  delay  had  been  unreasonable  was 
nallified.  We  cannot  assent  to  this.  Having  once  held  that 
the  delay  was  unreasonable,  the  objection  to  the  settlement 
having  been  properly  preserved  and  presented  by  appellant 
when  the  motion  for  a  new  trial  was  heard,  it  cannot  be  in- 
ferred that  the  lower  court  nullified  its  previous  deliberate 
holding. 

Of  course,  it  was  the  duty  of  respondent,  if  he  had  ac- 
cepted, as  he  claims,  the  amendments,  to  incorporate  them  in 
the  statement  when  presented  for  settlement;  but  we  do  not 
deem  it  necessary  to  hold  that  the  failure  to  do  so  was  fatal. 
What  we  do  hold  is  that  the  delay  of  57  days  in  the  presenta- 
tion of  the  statement  and  amendments  for  settlement,  unex- 
plained, and  found  by  the  ,trial  court  to  be  an  unreasonable 
delay,  is  fatal  to  respondent  in  this  controversy.  (See  Con- 
nor r.  Railroad  Co.,  101  Cal.  429,  35  Pac.  990.) 

All  evidence,  therefore,    is  withdrawn  from  our  considera- 
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lion.     The  cause   is  remanded,  with  directions  to  the  lower 
court  to  deny  the  motion  for  a  new  trial. 

Reversed  and  Remanded. 

Pemberton,  C.J.,  and  Hunt,  J.,  concur. 


fi  I2I    STATE    OF    MONTANA    ex    rel.,    THE    THORNTON- 
-— ^'        THOMAS  MERCANTILE  CO.  et   al.,    Relators,  v. 

SECOND  JUDICIAL  DISTRICT  COURT  OF  THE 
STATE  OF   MONTANA   AND   THE    HON- 
ORABLE    WILLIAM     CLANCY, 
Judge  Thereof. 

[Submitted  November  1, 1897.    Decided  November  15. 1897.] 

Receiver — Appointment  of — Practice. 

1.  Rbcsivrr— ^ppiHfit/nefit  o/.— An  order  appomtlng  a  receiver,  made  before  Judg- 
ment Is  entered  In  the  action,  will  be  vacated  when  it  is  made  without  notice  to  the 
adverse  party,  whose  time  co  appear  in  the  action  has  not  expired,  unless  it  is  made 
to  appear  to  the  court  that  there  is  immediate  danger  that  the  property  or  fund,  for 
which  a  receiver  is  sought,  will  be  removed  from  the  Jurisdiction  of  the  court,  or  lost, 
materially  injured,  destroyed  or  unlawfully  disposed  of. 

2.  Same.— A  complaint  which  merely  alleges  mismanagement  of  the  business  of  the 
corporation  defendant  a  resolution  of  the  stockholders  to  wind  up  the  business  of  the 
company,  because  it  was  losing  money,  the  refusal  of  the  officers  to  comply  with  Che 
resolution,  and  that  they  were  wrongfully,  fraudulently  and  willfully  carrying  on  and 
continuing  the  same,  in  violation  of  the  resolution,  in  order  that  tliey  might  convert 
tlie  proceeds  of  the  business  to  their  own  benefit,  does  not  Ktate  facts  sufficient  to 
Justify  the  granting  of  an  order  appointing  a  receiver,  when  the  application  is  made 
before  Judgment  and  without  notice  to  the  adverse  party  who  is  not  In  default. 

Certiorari,  on  relation  of  the  Thornton-Thomas  Mercan- 
tile Company  and  John  A.  Frazler,  to  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Montana,  in  and  for 
the  county  of  Silver  Bow,  and  the  Honorable  William  Clancy, 
judge  thereof,  to  review  an  order  appointing  a  receiver  and 
certain  other  proceedings  subse(|uent  thereto.     Reversed. 

Statement  of  the  case  by  the  court. 

This  is  a  proceeding  for  a  writ  of  certiorari.     The  record 
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in  the  case  discloses  that  J.  D.  Thomas  and  George  P.  Breth- 
erton,  who  are  minority  stockholders  in  the  Thornton-Thomas 
Mercantile  Company,  on  the  6th  day  of  October,  1897,  com- 
menced an  action  in  the  District  Court  of  Silver  Bow  countv, 
in  department  2  thereof  (the  Honorable  William  Clancy  pre- 
siding as  judge),  asking  for  the  appointment  of  a  receiver  to 
take  charge  of  all  of  the  property  of  said  corporation,  collect 
its  rents,  issues,  etc. ,  and  to  sell  the  property  belonging  to 
said  corporation,  and  to  practically  wind  up  its  business.  Im- 
mediately upon  the  filing  of  said  complaint,  the  judge  of  said 
court,  at  chambers,  and  without  notice  to  the  defendant  cor- 
poration, made  an  order  appointing  E.  H.  Hubbard  receiver, 
giving  him  full  power  to  take  possession  of  all  the  assets  of 
the  corporation.^  collect  its  debts,  and  carry  on  and  conduct  its 
business. 

The  receiver  immediately  took  possession  of  the  entire  prop- 
erty and  business  of  said  corporation. 

The  first  notice  the  corporation  had  of  the  appointment  of  a 
receiver  was  his  appearance  at  its  place  of  business,  armed  with 
the  order  of  the  court  appointing  him  to  such  office. 

On  the  11th  day  of  October,  the  defendant  appeared  by 
counsel,  and  asked  the  court  to  require  of  the  plaintiffs  an 
undertaking  to  indemnify  it  against  damages  it  might  sustain 
in  case  the  receiver  should  be  appointed  wrongfully,  malic- 
iously, and  without  sufficient  cause. 

This  application  was  continued  from  time  to  time  until  the 
19th  day  of  Octobei",  when  the  motion  came  on  for  hearing 
before  court.  An  order  was  then  made  that  plaintiffs  execute 
to  the  defendant  a  bond  as  provided  by  law,  in  the  sum  of 
$5,000.  The  defendant  insisted  upon  the  giving  of  said  bond 
immediately,  but  the  court  overruled  the  request,  and  granted 
plaintiff  until  the  1st  day  of  November  within  which  to  file 
said  bond. 

Without  any  notice  of  warning  to  defendant,  the  receiver 
filed  a  petition  asking  for  an  order  to  sell  the  entire  stock  of 
merchandise,  store  fixtures,  and  all  property  belonging  to  the 
defendant,  except  book  accounts. 
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This  petition  was  considered  by  the  court  at  chambers,  and, 
without  any  notice  to  the  defendant  corporation,  an  order  was 
made  directing  the  receiver  to  sell  all  said  property  belonging 
to  the  defendant  at  the  best  price  he  could  obtain  therefor  in 
cash,  and  that  he  pay  certain  alleged  preferred  claims  said  to 
be  owing  by  the  defendant  corporation. 

This  order  was  made  without  giving  the  corporation  an  op- 
portunity to  be  heard,  even  as  to  whether  the  alleged  pre- 
ferred claims  were  correct  and  owing  or  not. 

On  the  day  succeeding  the  one  on  which  this  order  was 
made,  the  defendant  again  appeared  in  court  by  counsel,  and 
asked  the  court  to  suspend  th^  order  of  sale  until  after  a  suf- 
ficient bond  had  been  given,  as  required  by  law.  This  request 
was  denied  by  the  court. 

The  only  grounds  alleged  in  the  original  complaint  filed  by 
the  minority  stockholders  J.  D.  Thomas  and  George  P. 
Brctherton  was  mismanagement  of  the  business  of  the  corpo- 
ration. On  the  19th  day  of  October  an  amended  complaint 
was  tiled  by  them,  in  which  they  also  charged  fraud  in  the 
management  of  the  business  of  the  corporation. 

This  proceeding  was  commenced  on  October  21st,  to  review 
and  annul  the  action  of  the  District  Court  in  the  appointment 
of  a  receiver,  as  shown  above  in  the  action  of  the  minority 
stockholders,  aforesaid,  against  the  defendant  corporation,  on 
the  ground  that  such  appointment  was  unauthorized  and  void, 
for  the  reason  that  the  court  had  no  jurisdiction  to  make  the 
same. 

On  the  same  day  that  the  writ  was  issued  in  this  proceed- 
ing, the  receiver  entered  into  an  agreement  to  sell  the  entire 
stock  of  merchandise  belonging  to  said  corporation  at  private 
sale,  and  early  on  the  next  morning  carried  out  and  completed 
said  sale,  and  turned  over  the  entire  stock  of  goods  to  the 
purchasers;  the  receiver  claiming,  however,  that,  when  he  did 
so,  he  had  no  knowledge  that  the  writ  had  been  issued  out  of 
this  court  in  this  proceeding. 

J.  e/.  McTIatton  and  James  W.  Forbis^  for  Relators. 

Thompson  Campbell  and  Darrow  (6  Zaist,  for  Respondents. 
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Per  Curiam. — The  principal  question  presented  by  this 
record  is  as  to  whether  the  District  Court  had  jurisdiction  to 
appoint  a  receiver  in  the  case  of  J.  D.  Thomas  et  al.  against 
the  Thornton-Thomas  Mercantile  Company,  under  the  circum- 
stances disclosed. 

It  is  not  disputed  that  the  District  Court  appointed  the  re- 
ceiver without  notice  to  the  corporation.  Counsel  contend 
that  no  notice  was  required  by  law. 

Section  961,  Code  of  Civil  Procedure  1895,  is  as  follows : 
'^Notice  of  an  application  for  the  appointment  of  a  receiver, 
in  an  action,  before  judgment  therein,  must  be  given  to  the 
adverse  party,  unless  he  has  failed  to  appear  in  the  action  and 
the  time  limited  for  his  appearance  has  expired;  or  unless  it 
shall  appear  to  the  court  that  there  is  immediate  danger  that 
the  property  or  fund  will  be  removed  beyond  the  jurisdiction 
of  the  court,  or  lost,  materially  injured,  destroyed  or  unlaw- 
fully disposed  of.  The  word  'property,'  used  in  this  chapter, 
includes  the  rents,  profits  or  other  income,  and  the  increase  of 
real  or  personal  pro()erty. ' ' 

It  cannot  be  contended  that  the  original  complaint  filed  in 
the  District  Court  in  said  cause  stated  an/  facts  that  would 
constitute  a  cause  of  action.  It  was  virtually  a  blank  paper. 
But  counsel  who  defend  the  action  of  the  District  Court  con- 
tend that  the  amended  complaint  does  state  a  ciause  of  action, 
and,  further,  that  it  takes  effect,  not  from  the  filing  thereof, 
but  from  the  time  of  the  filing  of  the  original  complaint,  and 
consequently  supports  the  action  of  the  court  in  all  respects. 
But  what  does  the  amended  complaint  allege  that  is  not  con- 
tained in  the  original  that  would  supersede  the  necessity  of 
giving  notice  of  the  application  for  the  appointment  of  a  re- 
ceiver ?  In  addition  to  the  averments  in  the  original  com- 
plaint, the  amended  pleading  charges  that  the  stockholders  of 
the  defendant  corporation,  at  their  regular  meeting,  in  Au- 
gust, 1896,  determined  and  directed,  by  proper  resolution,  to 
wind  up  the  corporation's  business,  because  it  was  losing 
money,  but  that  the  ofiicers  in  charge  refused  to  wind  up  the 
business  in  accordance  with  said  resolution,  and  were  wrong. 
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fully,  fraudulently,  and  wilfully  carrying  on  and  continuing 
the  same,  in  violation  of  said  resolution,  in  order  that  they 
might  convert  the  proceeds  of  the  business  to  their  own  bene- 
fit. But  the  officers  of  the  corporation  had  been  doing  this 
for  more  than  a  year,  in  violation  of  the  resolution  of  August, 
1896.  The  amended  complaint  does  not  state  any  facts  that 
would  show  the  property  of  the  company  was  in  any  more 
< 'immediate  danger"  of  being  lost,  or  removed  beyond  the 
jurisdiction  of  the  court,  destroyed  or  unlawfully  disposed  of 
on  the  day  the  suit  was  commenced,  than  at  any  time  since 
August,  1896. 

The  amended  complaint  shows  nothing  that  would  author- 
ize the  court  to  hear  the  application  and  appoint  a  receiver 
without  notice.  The  question  of  appointing  a  receiver  to  take 
charge  of  and  wind  up  the  business  of  a  person  or  corporation 
is  too  important  and  serious  a  matter  to  be  attempted  by  any 
court  without  notice  to  the  parties  interested,  unless  the  facts 
are  so  clearly  emergent  as  to  imperil  the  property  or  estate 
involved.  The  circumstances  showing  immediate  danger  of 
peril  should  be  clear  and  conclusive  to  authorize  the  court  to 
appoint  a  receiveV  without  notice.  No  such  facts  and  circum- 
stances appear  in  this  record.  Besides,  the  facts  show  that 
the  receiver  was  appointed  without  notice  before  service  had 
been  had  on  the  defendant.  The  defendant  had  made  no  de- 
fault by  failing  to  appear. 

But  there  are  some  facts  and  circumstances  shown  by  this 
record  that  are  remarkable,  and  call  for  the  animadversion  of 
this  court.  The  receiver  was,  in  our  opinion,  appointed  with- 
out any  authority  of  law.  There  was  nothing  before  the  court 
to  authorize  it.  But  the  haste  and  want  of  judicial  delibera- 
tion that  characterized  the  appointment;  the  expedition  with 
which  the  receiver  took  possession  of  the  corporation's  prop- 
erty; the  facility  with  which  plaintiffs  obtained  all  their  orders 
and  rulings  of  the  court;  the  delays  which  were  permitted  by 
the  court  to  obstruct  and  defeat  any  request  of  the  defendant 
company  for  bonds  and  for  hearing;  the  order  of  sale  of  the 
goods  made  at  chambers,  without  notice,  when  the  goods  were 
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in  the  hands  of  the  receiver,  and  could  not  be  lost,  injured  or 
deteriorated  in  value,  as  far  as  shown,  and  directing  the  pay- 
ment of  claims  against  the  corporation  alleged  to  be  preferred 
and  owing,  without  proof  or  trial  of  any  sort  as  to  such  claims, 
— were  all  wrong,  and  must  be  unqualifiedly  disapproved  by 
this  court.  All  these  facts  and  circumstances  go  to  show  that 
the  court  disposed  of  the  case  in  an  inconsiderate,  hasty,  arbi- 
trary and  most  injudicial  manner.  The  order  of  the  District 
Court  in  appointing  a  receiver  is  reversed,  and  all  orders  of 
the  court  made  subsequent  thereto  are  vacated. 

Reversed, 


ALBERT  E.  JONES,  Appellant,    v.    JOSEPHUS  RICH, 

As  Administrator,    Respondent. 

[Submitted  Oct.  29. 1897.    Decided  Nov.  16, 1897.] 

Foreclosure — Pleading^  in  Suit  Against  Administrator — 
Counsel  Fees. 

1.  In  Air  an  action  against  an  administrator  to  foreclose  a  mortgage  executed  by  the 
deceased,  tbe  complaint  alleged  that  the  plaintiff  presented  ■  his  claim  for  the 
amount  of  the  principal  and  Interest  '  as  shown  by  the note  and  mort- 
gage,   as  required  by  law  with  the  necessaiy  vouchers;  the  remainder  of  the 

complaint  is  in  the  usual  form.  "HtXA,  1st.  That  the  complaint  alleged  a  presenta- 
tion of  the  claim  to  the  administrator.  2nd.  Ihat  a  demurrer  to  the  complaint  on 
the  ground  that  It  was  ambiguous,  unintelligible  4nd  uncertain,  because  it  does  not 
appear  whether  or  not  tl  e  claim  had  been  allowed  or  not,  or  that  plaintiff,  by  rea- 
son of  the  inaction  on  the  part  of  the  defendant,  elected  to  treat  the  claim  as  harlng 
been  rejected,  was  not  well  taken. 

2«  Samk— It  seems  that  where  the  complaint  does  not  allege  a  presentation  of  the 
claim,  it  shouldo allege  that  plaintiff  waives  all  recourse  against  the  other  property 
of  the  estate. 

8.  Same— Counsfl  Fees— In  such  an  action  counsel  fees  cannot  be  recovered  against 
the  administrator,  unless  the  complaint  alleges  that  the  claim  was  presented  to  the 
administrator. 

Appeal  from  District  Courts  Beaverhead  county.  Frank 
ShowerSj  Judge. 

Action  by  Albert  E.  Jones  against  Josephus  Rich,  as  ad- 
ministrator of  the  estate  of  Frank  C.  Slader,  deceased.  From 
a  jadgment  for  defendant,  plaintiff  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Vol.  XX-19 
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This  was  an  action  to  foreclose  a  mortgage  securing  a 
promissory  note,  the  note  mortgage  having  been  executed  to 
plaintiff  by  one  Slader.  Defendant  was  the  duly  appointed 
administrator  of  the  estate  of  said  Slader,  deceased. 

The  complaint  contained  the  usual  averments  as  to  execu- 
tion, nonpayment,  etc.  After  setting  forth  the  appointment 
of  the  defendant  as  administrator  and  the  publication  of  notice 
to  creditors  by  him,  it  alleged  <<that  within  the  time  limited 
in  said  notice,  to- wit,  on  the  11th  day  of  November,  A.  D. 
1895,  this  plaintiff  presented  to  the  said  defendant,  as  admin- 
istrator of  the  estate  of  said  decedent,  the  person  to  whom  io 
«aid  notice  claims  were  required  to  be  presented,  his  claim  for 
the  amount  of  the  principal  sum  and  interest  due  from  said 
decedent  to  this  plaintiff,  as  shown  by  said  promissory  note 
and  mortgage,  and  as  set  forth  in  this  complaint,  as  required 
by  law,  together  with  the  necessary  vouchers  to  entitle  the 
said  claim  to  be  allowed  and  to  rank  among  the  acknowledged 
debts  of  said  estate.'^ 

There  was  no  averment  as  to  any  action  taken  by  the  de- 
fendant administrator  on  the  claim  presented.  In  the  relief 
prayed  for,  the  plaintiff  asked  for  a  deficiency  judgment  in 
case  the  amount  of  money  realized  from  a  sale  of  the  property 
should  be  insufficient  to  pay  the  note  and  the  costs  of  the  suit. 

Defendant  interposed  a  demurrer  to  the  complaint,  on  the 
ground  that  said  pleading  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  also  on  the  ground  that  <^said 
complaint  was  ambiguous,  unintelligible,  and  uncertain  in  this, 
to- wit :  It  does  not  appear  from  the  averments  therein  if  or 
not  the  claim  sued  on  has  or  has  not  been  allowed  by  said  de- 
fendant, or  that  plaintiff,  by  reason  of  inaction  on  the  part  of 
the  defendant,  elected  to  treat  the  claim  as  having  been  re- 
jected." 

The  demurrer  was  sustained,  and,  plaintiff  electing  to  stand 
on  his  complaint,  judgment  was  rendered  for  defendant.  The 
appeal  is  from  the  judgment. 

Hermf  R.  Melton  and  Toole  A  Wallace^  for  Appellant. 

Burleigh  i&  Willisy  for  Respondent. 
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Buck,  J. — Section  2603  Code  of  Civil  Procednre,  1896,  re- 
quires all  claims  arising  from  contracts  to  be  presented  to  an 
administrator  within  a  certain  time.  It  is  provided,  how- 
ever, in  said  section,  <^that  nothing  in  this  title  contained 
shall  be  so  construed  as  to  prohibit  the  right,  or  limit  the 
time,  of  foreclosure  of  mortgages  upon  real  property  of  de 
cedents,  whether  heretofore  or  hereafter  executed,  but  every 
such  mortgage  may  be  foreclosed  within  the  time  and  in  the 
manner  prescribed  by  the  provisions  of  this  code,  other  than 
those  of  this  title,  except  that  no  balance  of  the  debt  secured 
by  such  mortgage  remaining  unpaid  after  foreclosure,  shall  be 
a  claim  against  the  estate,  unless  such*  debt  was  presented  as 
reqimed  by  the  provisions  of  this  title." 

Section  2604  nquires  that  a  claim  must  be  ^'supported  by 
the  affidavit  of  the  clammikt  or  someone  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  have  been  made 
thereon  which  are  not  credited,"  etc  It  also  provides  that 
^*the  executor  or  administrator  may  also  require  satisfactory 
vouchers  or  proofs  to  be  produced  in  support  of  the  claim." 

Section  2606  provides  for  the  action  to  be  taken  by  the  ad- 
ministrator upon  a  claim  presented  to  him,  and  that,  if  he 
neglects  or  refuses  to  indorse  on  the  claim  an  allowance  or  the 
rejection  thereof  for  10  days  after  the  claim  has  been  pre- 
sented to  him,  such  refusal  or  neglect  may  be  deemed  equiva- 
lent to  a  rejection  on  the  tenth  day. 

Section  2607  contains  provisions  as  to  a  copy  and  descrip- 
tion of  the  claim  secured  by  a  mortgage  when  presented. 

Section  2610  provides  that  <^no  holder  of  any  claim  against 
an  estate  shall  maintain  an  action  thereon,  unless  the  claim  is 
first  presented  to  the  executor  or  administrator,  except  in  the 
following  case  :  An  action  may  be  brought  by  any  holder  of 
a  mortgage  or  lien  to  enforce  the  same  against  the  property 
of  the  estate  subject  thereto,  where  all  recourse  against  other 
property  of  the  estate  is  expressly  waived  in  the  complaint; 
but  no  counsel  fees  shall  be  recovered  in  such  action  unless 
such  claim  be  so  presented." 

It  appears  from  the  complaint  that  plaintiff  sought  to  fore- 
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close  his  mortgage,  and,  in  case  the  amount  realized  from  the 
sale  of  the  property  embraced  therein  was  insufficient,  to  ob- 
tain a  deficiency  judgment.  If  there  had  been  no  presenta- 
tion of  his  claim,  and  he  had  proceeded  under  Section  2610, 
he  should,  of  course,  have  alleged  a  waiver  of  any  recourse 
against  property  of  the  decedent  other  than  that  embraced  in 
his  mortgage. 

Does  the  complaint  state  a  cause  of  action  ?  Section  2603, 
in  express  terms,  authorizes  the  foreclosure  of  a  mortgage, 
whether  the  claim  secured  thereby  has  been  presented  to  the 
administrator  or  not.  It  says  that  nothing  in  the  title 
(namely,  title  12,  ^'Prbbate  Proceedings")  shall  prohibit  said 
right.  In  the  case  of  nonpresentation  the  penalty  is  no  de- 
ficiency judgment.  Section  2610  also  adds  to  the  penalty  of 
nonpresentation,  by  not  allowing  any  counsel  fees.  It  also 
requires  in  the  complaint  an  allegation  of  waiver  of  recourse. 
The  exception  in  said  Section  2610  refers  to  a  claim  secured 
by  mortgage  or  lien  where  there  has  been  no  presentation. 
But  this  Section  2610  in  no  wise  applies  to  a  claim  which  has 
been  presented. 

The  complaint  alleges  a  presentation  of  plaintiff's  claim. 
The  allegations  in  this  respect  may  be  somewhat  defective. 
It  is  not  averred  that  an  affidavit  was  made  by  plaintiff  at  the 
time  of  said  presentation,  or  any  copy  of  the  note  or  mort- 
gage or  description  of  the  latter  furnished  the  administrator. 
But  the  demurrer,  on  the  grounds  of  ambiguity,  unintelli- 
bility,  and  uncertainty,  did  not  specify  any  such  defects. 
What  was  complained  of  on  said  grounds  was  that  nothing 
was  alleged  as  to  the  action  of  the  administrator  on  the  claim 
when  presented.  The  allegations  in  respect  to  the  presenta- 
tion are  not  mere  conclusions  of  law,  as  respondent  seems  to 
insist  in  his  brief;  particularly  in  respect  to  the  phrase  '^nec- 
essary vouchers."  So  far  as  furnishing  vouchers  is  con- 
cerned Section  2604,  supra^  does  not  make  that  a  condition 
precedent  to  the  allowance  of  a  claim.  The  executor  or  admin- 
istrator may  require  satisfactory  vouchers  in  his  discretion. 

The  demurrer  then  admits  that  there  was  a  presentation  by 
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plaintiff  of  his  claim.  If  the  claim  was  presented,  what  ac- 
tion the  administrator  took  in  reference  to  it,  if  said  action  in 
any  wise  would  affect  the  case,  could  have  been,  and  can  be, 
pleaded  in  the  answer.  The  mere  failure,  however,  of  the 
complaint  to  contain  an  allegation  as  to  such  action,  is  not 
fatal.  Neither  the  presentation  nor  the  nonpresentation  affects 
the  right  to  foreclose  the  mortgage,  nor  does  the  allowance  or 
rejection  by  the  administrator.  We  are  also  of  the  opinion  that 
the  failure  did  not  render  the  pleading  ambiguous,  unintelli- 
gible, and  uncertain.  ' 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  overrule  the  demurrer. 

Revef'sed  and  Remanded, 

Pemberton,  C.  J.,  and  Hukt,  J.,  concur. 


JOSEPH  D.  RADFORD,  Respondent,  v.  S.  I.  GASKILL, 

ET    AL.,     ApI»ELLANT8. 
[Submitted  October  27,  1897.    Decided  ^November  J6, 1897.] 

Amended  Complaint — Default  —  Waiver  —  Adminiatrator-^ 
Estoppel. 

1.  AifsiTDBD  CoMPLAiifT— De/auIt^TFaiver.— A  defendant  who  consents  to  the  filing 
of  an  amended  coiopialnt,  waives  his  right  to  a  default  for  plalntlfE  's  failure  to  re- 
ply to  the  answer  to  the  original  complaint.  - 

2.  Whkbb  one  has  been  appointed  administrator  of  an  estate,  and  receives  a  mortgage 
belonging  to  such  estate,  and  he  Is  afterwards  induced  to  surrender  It,  and  accept  in 
lieu  thereof  a  mortgage  on  other  property,  7k«ld,  that,  notwithstanding  the  subsequent 
revocation  of  his  appointment  for  want  of  jurisdiction,  tiie  party  so  inducing  him 
was  estopped  to  deny  the  authority  of  the  administrator  to  receive  the  later  mort- 
gage In  lieu  of  the  one  surrendered. 

Appeal  from  District  Courts  Gallatin  county.     Frank  K. 
Armstrong,  Judge. 

Action  by  Joseph  D.   Radford  against  S.   I.   Gaskill  and 
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John  H.  Blaok.  From  a  judgment  in  favor  of  plaintiff 
against  defendant  Black,  and  from  an  order  denying  a  new 
trial,  said  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  to  recover  possession  of  36  head  of  cattle 
included  in  a  chattel  mortgage  securing  a  promissory  note  ex- 
ecuted to  plaintiff,  and  alleged  to  have  been  converted  by  the 
defendants.  The  suit  was  instituted  on  the  25th  day  of  March, 
1896.     The  case  was  tried  to  the  court  without  a  jury. 

From  the  trial  court's  findings  of  fact  it  appears  that  on 
January  4,  1893,  the  defendant  Gaskill  executed  a  note  to  one 
Godwin,  for  the  sum  of  $360,  payable  one  year  from  date, 
and  also,  for  the  purpose  of  securing  the  same,  a  chattel 
mortgage  upon  50  head  of  stock  cattle;  that  on  January  2, 
1894,  in  pursuance  of  the  statute  permitting  it,  Gaskill  ex- 
tended said  mortgage  until  the  4th  day  of  January,  1895. 
Godwin  died  on  the  26th  day  of  March,  1894,  in  the  couniy  of 
Madison,  of  which  he  was  a  resident,  leaving  a  large  estate,  a 
part  of  which  was  in  the  county  of  Madison,  and  a  portion  in 
Gallatin  county. 

One  Van  Allen  took  possession  of  the  papers  and  effects  of 
said  deceased  under  the  instructions  of  John  Perry,  one  of 
the  executors  mentioned  in  Godwin's  will,  including  the  note 
of  $360  aforesaid.  On  the  4th  of  June,  1894,  letters  of  ad- 
ministration upon  the  estate  of  Godwin  were  issued  by  the 
District  Court  in  and  for  Gallatin  county  to  the  plaintiff, 
Radford,  and  said  Van  Allen,  who  qualified  as  administrators, 
and  in  good  faith  began  to  discharge  their  duties  as  such. 

On  February  9,  1894,  said  Gaskill  had  executed  to  the  de- 
fendant Black  a  note  for  ^366,  payable  one  year  after  date, 
and  had  secured  the  same  by  a  chattel  mortgage  upon  certain 
cattle. 

On  December  15,  1894,  Radford,  having  in  his  possession 
the  note  and  mortgage  executed  by  Gaskill  to  Godwin,  and 
believing  that  he  had  authority  to  do  so,  accepted  from  Gas- 
kill  a  note,   secured  by  a  chattel  mortgage  upon  60  head  of 
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cattle  in  lieu  of  the  original  note  and  mortgage,  the  note  be- 
ing payable  on  or  before  April  1,  1895.  The  note  and  mort- 
gage were  executed  to  Radford  individually  for  the  sake  of 
convenience  for  the  benefit  of  the  Godwin  estate. 

At  the  same  time  Gaskill  renewed  the  note  he  had  previously 
made  to  the  defendant  Black,  and  for  the  purpose  of  securing 
the  same  executed  to  the  said  Black  a  new  chattel  mortgage; 
the  note  being  payable  on  the  1st  day  of  April,  1895.  The 
mortgage  to  Black  embraced  the  same  cattle  included  in  the 
mortgage  to  Radford,  and  it  was  agreed  between  Gaskill, 
Black,  and  Radford,  and  recited  in  Black's  mortgage,  that  his 
(Black's  lien)  was  to  be  second  to  that  of  Radford's  upon  said 
property. 

Black  was  aware  of  all  the  circumstances  under  which  Rad- 
ford accepted  a  new  note  and  mortgage  for  the  Godwin  estate. 

On  March  23,  1895,  Black  took  into  his  pos.*ression — claim- 
ing to  do  so  by  virtue  of  his  chattel  mortgage  last  aforesaid — 
36  head  of  the  cattle  embraced  in  his  own  and  Radford's 
mortgage,  and  sold  the  same.  The  reasonable  value  of  the 
cattle  at  the  time  of  the  said  taking  and  sale  was  $15  per 
head. 

After  the  bringing  of  this  suit  in  conversion,  namely,  on 
the  15th  day  of  November,  1895,  the  District  Court  of  Galla- 
tin county  dismissed  all  the  proceedings  in  the  matter  of  the 
estate  of  said  Godwin,  deceased,  ^<for  want  of  jurisdiction, 
the  attention  of  the  court  being  called  to  the  fact  that  said 
Godwin  died  in  the  county  of  Madison,  state  of  Montana,  and 
being  a  resident  of  said  county  of  Madison  at  the  time  of  his 
death,  and  owning  an  estate  therein. ' ' 

As  conclusions  of  law  from  its  findings  of  fact  the  trial 
court  found  that  it  had  never  had  any  jurisdiction  of  the  es- 
tate of  Godwin,  deceased,  and  that  the  order  dismissing  the 
proceedings  therein  was  properly  made;  that  plaintiff  and  said 
Van  Allen  had  never  been  legally  appointed  administrators  of 
said  estate;  that  plaintiff  having  come  into  possession  of  the 
note  given  by  Gaskill  honestly  believing  he  was  entitled  to 
the  possession  thereof,  and  having  exercised  control  over  the 
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same,  had  reDdered  himself  legally  liable  to  the  estate  for  the 
note  and  for  the  mortgage  securing  the  same;  that  the  note 
mentioned  in  plaintiff 's  complaint  had  been  taken  in  the  name 
of  the  plaintiff  with  the  full  knowledge  of  defendants  Black 
and  Gaskill  that  it  was  for  the  use  and  benefit  of  said  estate, 
and  that  thereby  a  trust  was  created  in  plaintiff  under  the 
provisions  of  Section  570  of  the  Code  of  Civil  Procedure; 
that  plaintiff  was  entitled  to  maintain  the  action  against  Black, 
and  for  the  purposes  thereof  was  the  real  {)arty  in  interest; 
that  Black  having  taken  his  mortgage  second  and  subject  to 
the  mortgage  given  to  plaintiff,  and  without  any  fraud  or  de- 
ception having  been  practiced  upon  him,  was  estopped  from 
questioning  the  validity  of  plaintiff's  mortgage  or  plaintiff  's 
right  to  enforce  the  same,  and  that  plaintiff  was  entitled  to 
recover. 

The  chattel  mortgage  of  Radford,  upon  which  he  based  bis 
right  to  recover  possession  of  the  cattle  taken  by  Black,  con- 
tained the  usual  provisions  of  such  instruments,  i.  e. :  ^^That, 
if  prior  to  the  maturity  of  said  indebtedness  the  property  em- 
braced in  the  mortgage,  or  any  part  thereof,  should  be  at- 
tached, seized  or  levied  upon  by  or  at  the  instance  of  any 
creditor  or  creditors  of  the  mortgagor,  or  claimed  by  any 
other  person  or  persons,  or  if  said  mortgagor  should  remove, 
or  attempt  to  remove,  said  property  from  the  county  of  Gal- 
latin, or  should  conceal,  make  way  with,  sell,  or  in  any  man- 
ner dispose  of  said  property,  or  any  part  thereof,  or  should 
attempt  to  do  so,  or  if  the  mortgagee  should  at  any  time  con- 
sider the  possession  of  said  property,  or  any  part  thereof, 
es.'-ential  to  the  security  of  the  payment  of  said  promissory 
note,  he  should  have  the  right  of  immediate  possession  of  the 
same  at  his  option. ' ' 

As  has  been  stated,  the  first  complaint  was  filed  on  March 
25,  1895.  Gaskill  was  made  a  party  to  it  as  one  of  the  de- 
fendants. 

On  April  3d  Black  filed  a  separate  answer  to  the  complaint, 
and  on  the  same  day  Gaskill  filed  a  separate  demurrer  on  the 
ground  that  it  did  not  state  a  cause  of  action  as  to  himself. 
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Gaskiirs  demurrer  was  sustained  and  on  the  9th  day  of  April, 
1895,  respondent  took  10  days  in  which  to  file  an  amended 
complaint  as  to  Gaskill. 

On  April  15th  plaintiff  elected  to  stand  upon  his  complaint 
as  to  defendant  Gaskill,  and,  refusing  to  amend,  on  June  3d 
suffered  final  judgment  to  be  taken  against  him  by  Gaskill 
alone. 

On  May  22d  Black  filed  a  precipe  for  default  against  re- 
spondent for  failure  to  reply  to  his  answer. 

On  May  28,  1895,  the  bill  of  exceptions  recites,  ''Without 
leave  of  court,  on  the  consent  of  defendant  John  Black,  the 
plaintiff  filed  his  amended  complaint. ' ' 

Upon  June  3d  Black  filed  a  motion  for  judgment  on  the 
pleadings  upon  the  ground  that  plaintiff  had  failed  to  reply  to 
his  answer  to  the  original  complaint,  and  on  June  6,  1895, 
filed  a  motion  to  strike  plaintiff 's  amended  complaint  from 
the  files  upon  the  ground  that  the  same  had  not  been  filed 
within  the  time  allowed  by  the  court. 

On  July  1st  both  motions  were  overruled.  Exceptions 
were  taken  to  the  motions  aforesaid,  and  bills  thereof  are  con- 
tained in  the  record. 

Subsequently  Black  filed  an  answer  to  the  amended  com- 
plaint, and  later,  on  August  31,  1895,  filed  an  amended  an- 
swer. The  allegations  of  the  amended  answer  were  to  the 
effect  that  the  appointment  of  Radford  and  Van  Allen  as  ad- 
ministrators of  the  estate  of  Godwin  was  void,  that  Radford 
had  no  right  to  renew  the  chattel  mortgage  in  favor  of  God- 
win's estate,  that  he  was  not  the  real  party  in  interest,  and 
hence  was  incapable  of  maintaing  an  action  for  conversion. 
There  are  other  allegations  in  the  answer,  but  these  it  is  un- 
necessary to  recite.     A  replication  was  filed  by  plaintiff. 

The  record  contains  none  of  the  evidence  upon  the  trial. 
It  embraces  certain  bills  of  exceptions,  but  these  contain  none 
of  the  evidence.  In  one  of  these  bills  of  exceptions  it  is  re- 
cited that  Black  asked  the  court  to  make  certain  findings  and 
conclusions  of  law,  and  there  is  set  forth  therein  his  request 
for  the  same.     The  request  contains  a  statement  of   the  evi- 
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dence  on  which  Black  relies,  but  it  is  merely  Black's  versioD 
of  what  the  evidence  was,  and  does  not  purport,  so  far  as  any 
identiiication  or  authentication  is  concerned,  to  be  the  evi- 
dence before  the  trial  court. 

The  appeal  is  by  defendant  Black  alone,  and  purports  to  be 
from  the  judgment  in  favor  of  plaintiff  and  from  an  order  de- 
nying a  motion  for  a  new  trial.  There  is  no  statement  of 
motion  for  new  trial  contained  in  the  record,  and  nothing  to 
indicate,  beyond  a  formal  order  of  the  lower  court  denying 
the  motion  for  a  new  trial,  that  any  such  motion  was  ever 
made. 

Luce  c6  Zuce^  for  Appellant. 

Ilartman  Bros,  its  Stewart,  for  Appellee. 

Buck,  J. — It  does  not  appear  that  any  default  was  entered 
in  behalf  of  defendant  Black  in  obedience  to  his  jrwcipe 
therefor  filed  with  the  Clerk  of  the  District  Court  on  May  22, 
1895.  When  he  (Black)  filed  his  motion  for  judgment  on  the 
pleadings,  and  to  strike  plaintiff's  amended  complaint  from 
the  files,  the  trial  court  was  confronted  with  this  fact,  namely: 
That,  with  Black's  own  consent,  said  amended  complaint  had 
been  filed  in  the  suit.  Under  these  conditions,  there  was  no 
abuse  of   discretion  in  the  overruling  of  said  motions. 

The  main  question  involved  is  whether  defendant  Black  is 
in  a  position  to  Uige  any  defense  to  this  suit  on  the  ground 
that  Radford  had  no  authority  to  accept  a  renewal  of  the  note 
and  mortgage  belonging  to  the  Godwin  estate. 

(iraskill,  through  whom  Black  claims  the  cattle  in  contro- 
versy, dealt  with  Radford  as  the  representative  of  the  Godwin 
estate.  So  did  Black  himself.  Black's  very  mortgage  on 
which  he  bases  his  right  to  the  cattle  recites  that  his  lien  is 
subject  to  that  of  the  Radford  mortgage.  Manifestly,  Rad- 
ford was  induced  by  the  action  of  Gaskill  and  Black  to  sur- 
render a  security  belonging  to  the  Godwin  estate,  and  accept 
a  new  note  and  mortgage.  Whether  Radford  had  authority 
to  accept  the  new  note  and  mortgage  becomes  immaterial. 
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We  are  clearly  of  the  opinion  that  the  lower  court  com- 
mitted no  error  in  holding  that  Radford  was  a  trustee  for  the 
Godwin  estate,  and  a  proper  party  plaintiff  to  the  suit.  Black 
is  clearly  estopped  in  the  premises.  His  attitude  is  that  of 
one  who  seeks  to  avail  himself  of  the  very  rules  of  law  de- 
signed and  enunciated  to  prevent  such  conduct  as  his  in  order 
to  deprive  the  Godwin  estate  of  a  security  which  belongs  to 
it,  and  which  he  himself  had  recognized  as  belonging  to  it. 

There  are  other  objections  urged  by  appellant,  but  they  are 

without  sufficient  merit   for   discussion.     The    judgment   is 

affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


W.  H.  GELSTHORPE,  C^untt  Treasurer,    Appellant, 
t?.   DELLA  M.  FDRNELL  et  al.,  Respondents. 

[Submitted  November  l,  1897.    Decided  November  15, 1887.] 

Inherita/nce  Tax — Validity — Constitution — Estates  Previously 
Probated. 

1.  iNHBRiTANCK Tax.— A eoUaterallnherltance  or  succession  tax  is  not  a  tax  upon 
property— It  Is  a  tax  or  duty  Imposed  by  tbe  state  upon  the  right  to  receive  property 
by  inheritance,  succession  or  any  deed  or  instrument  to  talce  effect  after  the  death  of 
the  grantor. 

2.  Sabis— Citm«titiif<im.— A  collateral  inheritance  or  succession  tax  which  does  not  im- 
pose a  uniform  rate  upon  ail  heirs,  devisees,  legatees  and  distributees,  and  which 
does  not  apply  to  estates  valued  at  less  than  a  stated  sum  is  not  in  conflict  with  Sec- 
tion 1,  Article  XII  of  the  Constitution  which  provides  for  Uniformity  in  taxation. 

a.  ^Axm—Eftatc  PrevUmt^  Probated.-^lhe  section  of  the  law  which  provides  that  it 
shall  apply  to  "all  estates  which  have  been  probated  before,  and  shall  be  distributed 
after  the  passage  of"  tbe  act,  is  not  unconstitutional— the  tax  is  not  upon  the  pro];>- 
erty,  but  upon  the  right  to  receive  the  same  upon  distribution. 

Appeal  from  District  Court,  Cascade  County,  J.  B. 
Leslie^  Judge, 

Prooeedino  by  W.  H.  Gelsthorpe,  county  treasurer, 
against  Delia  M.  Furnell  and  others,  to  enforce  payment  of 
an  inheritance  tax.  From  a  judgment  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.     Reversed. 
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M.  M.  Lyter  and  C.  B,  Nolcm^.  Attorney  General,  for  Ap- 
pellant citing  cases  in  the  opinion. 

Win,  T.  Pigott^  for  Respondents. 

We  contend  that  the  act  is  repugnant  to  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  in  that  it  denies  to 
persons  within  the  jurisdiction  of  Montana  the  equal  protec- 
tion of  the  laws. 

a.  It  exempts  from  tax  estates  under  $7,500  in  value, 
while  it  levies  the  tax  upon  all  estates  of  that  or  greater  value. 
The  act  does  not  exempt  from  taxation  the  first  $7,499.99  of 
an  estate;  it  is  not  provided  that  every  estate  shall  have  the 
benefit  of  exemption  as  to  a  value  less  than  $7,500.  An  estate 
valued  at  $7,499.99  is  exempt,  but  one  of  greater  value  is 
taxed  not  only  upon  the  excess  but  also  upon  the  $7,499.99. 
For  example  :  A's  estate  nets  $7,499.  This  is  exempt.  B's 
estate  nets  $7, 500.  This  entire  amount  is  taxed.  Citing 
County  of  Santa  Clara  v.  Southern  Pactjic  Railroad  6V/., 
18  Fed.  385;  Tke  Railroad  Tax  Cases,  13  Fed.  722;  State  e^r 
reL  Schwartz  v.  Ferris,  53  Ohio  St.  314,  30  L.  R.  A.  218. 

b.  It  exempts  from  taxation  estates  distributed  prior  to 
its  passage,  while  imposing  the  tax  upon  all  other  estates. 
{GiUf  Railroad  Co.  v.  Ellis,  165  U.  T.  150.) 

The  act  is  in  violation  of  the  Constitution  of  Montana  : 
Nowhere  within  the  four  corners  of  the  act  is  there  an  in- 
timation that  the  Legislature  had  in  mind  the  imposition  of  a 
tax  upon  the  right  of  succession.  The  tax  is  expressly  de- 
clared upon  property.  We  must  admit  that  several  of  the 
courts  have  held  the  tax  to  be  upon  the  privilege  and  not  upon 
the  property;  but  we  submit  that  the  Pennsylvania  rule  de- 
clared Jn  re  Short"* s  Estate^  16  Fa.  63  and  In  re  Bittingers 
Estate,  129  Pa.  St.  338,  that  the  tax  is  upon  the  property  it- 
self is  in  harmony  with  the  plain  terms  of  the  act.  In  re  Sliorfs 
Estate  appears  again  under  the  name  of  Carpenter  v.  Com- 
monwealth,  17  How.  456;  and  the  Supreme  Court  of  the 
United  States,  at  page  463,  speaks  of  the  tax  as  one  on  prop- 
erty only.     The  justice  writing  the  opinion  in  State  v.  Ferris, 
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9Uftra<,  holds  to  the  view  that  the  '^language  used  in  the  stat- 
ute is  upon  its  face  clearly  a  taxation  of  the  property  itself 
and  not  of  the  right  to  acquire  property.  And  for  myself,  I 
think  this  is  the  true  construction  of  the  act.'' 

If  the  tax  be  declared  upon  property  as  distinguished  from 
the  privilege  of  succession,  the  act  violates  Section  1,  Article 
12,  providing  that  the  Legislature  shall  levy  a  uniform  rate 
of  assessment  and  taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  the  taxation  of  all 
property  except  that  especially  excepted. 
.  The  act  violates  also  Section  9,  in  that  the  rate  exceeds  2^ 
mills  on  each  dollar  of  valuation.  It  violates  Section  11,  in 
that  the. tax  imposed  is  not  uniform  upon  the  same  class  of 
sabjects.  (State  ex  rel.  v.  Ferris^  aupra^  State  v.  Gorman 
(Minn.)  41  N.  W.  Rep.  at  page  950;  Curry  v.  Spefixcer^  61  N. 
H.  624,  60  Am.  Rep.  337;  and  see  StaU  v.  Mann,  76  Wis. 
469.) 

Should  the  court,  however,  hold  that  the  tax  is  on  the  priv- 
ilege of  succession  and  not  upon  the  property  itself,  we  con- 
fidently submit : 

a.  It  violates  the  very  principle  upon  which  .  the  constitu- 
tion is  based, — the  equal  protection  and  benefit  of  the  people. 
This  principle  is  discussed  in  I,  (a),  (b),  (c),  supra^  and  in 
Curry  v.  Spencer,  State  v.  Garman  and  State  v.  Mann, 
supra. 

b.  Our  constitution  requires  equality  in  our  tax  laws  and 
equality  in  their  execution.  Indeed,  since  the  adoption  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution,  such 
equality  must  be  observed  though  the  state  constitution  be 
silent  on  the  subject.  Tke  Railroad  Tax  Cases  and  Comity 
of  Santa  Clara  v.  Railroad  Co,,  supra.  The  exemption  from 
taxation  of  estates  valued  at  less  than  $7, 500  violates  this  doc- 
trine as  well  as  Sections  1  and  2  of  Article  12. 

c.  If  applicable  to  the  estate  of  Furnell,  the  act  is  repug- 
nant to  Section  11.  of  Article  3. 

At  the  moment  of  the  testator's  death,  the  rights  of  the  de- 
visees and  legatees  vested.     (Brenham  v.  Story,  39  Cal.   188; 
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Black  on  ConstitutioDal  Law,  429;  Cooley  on  Constitutional 
Limitation,  page  359;  Beach  on  Mod.  Eq.  Jarisp.,  §  1045; 
Crosewell  on  Executors  and  Administrators,  §  171;  Westervdt 
V.  Gregg  J  62  Am.  Dec.  160;  Ervin^s  Appeal^  55  Am.  Dec. 
499;  Clark  v.  MoCreary,  Sm.  &  Mar.  (Miss.)  347;  Eockhill 
V.  Jones,  47  Md.  1;  §§  1794,  1851  Civil  Code.) 

Hunt,  J. — ^The  Legislature  of  Montana,  by  an  act  approved 
March  4,  1897,  enacted  a  law  establishing  a  tax  on  direct  and 
collateral  inheritances.  The  law  substantially  provides  that 
<<all  property' '  which  shall  paaal^  will,  or  by  the  intestate 
laws  of  the  state,  from  any  person  who  may  die  seised  or  pos- 
sesfcied  of  the  same,  shall  be,  and  is,  subject  to  a  tax  at  a  fixed 
rate  on  every  $100  of  the  clear  market  value  of  such  property; 
provided,  that  an  estate  valued  at  a  less  sum  than  $7, 500  shall 
not  be  subject  to  any  such  <*tax  or  duty." 

It  is  also  provided  that  the  tax  shall  be  levied  ^<upon  all 
estates  which  have  been  probated  before,  and  shall  be  dis- 
tributed after  the  passage  and  taking  effect  of  this  act;"  and, 
again,  that  the  act  should  apply  to  all  estates  remaining  ud- 
distributed  at  the  time  the  law  took  effect,  and  that  in  such 
estates  the  tax  should  be  determined  and  collected  as  in  other 
cases.  The  act  went  into  effect  March  4,  1897.  (Session 
Laws,  1897,  page  83.) 

Matthew  Furnell,  a  citizen  of  Cascade  county,  Montana, 
died  testate  May  6,  1896,  nearly  one  year  before  the  passage 
of  this  law,  leaving  his  property  to  the  respondent,  his  wife, 
in  her  own  right,  and  as  trustee  for  his  minor  children.  The 
value  of  the  estate  greatly  exceeds  $7,500.  The  will  was 
duly  proven  in  1896,  and  administration  was  had.  On  July 
19,  1897,  after  the  inheritance  tax  law  was  in  force,  the  Dis- 
trict Court  ordered  a  distribution  of  the  estate  and  the  dis- 
charge of  the  executors.  Before  this  order  was  made,  how- 
ever, the  county  authorities  took  steps  to  collect  the  inherit- 
ance taxes,  and  thereupon  it  was  agreed  between  the  respec- 
tive counsel  for  the  interested  parties  that  the  order  of  dis- 
tribution and  discharge  should  in  no  way  prejudice  or  delay 
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the  state  in  the  collection  of  the  inheritance  taxes,  if  found  to 
be  justly  due.  This  proceeding  was  then  instituted  to  inforce 
the  payment  of  the  taxes. 

The  District  Court  held  that,  as  applied  to  the  estates  of 
persons  who  might  die  after  the  law  took  effect,  the  statute 
was  constitutional,  but  that  where,  as  in  this  case,  the  dece- 
dent died  before  March  4,  1897,  the  tax  or  assessment  could 
not  be  collected,  for  as  to  such  case  the  law  was  invalid.  The 
learned  judge  said  that  the  legatees  under  the  will  took  im- 
mediately at  the  death  of  the  decedent  a  vested  estate,  and 
that,  although  the  beneficiaries  under  the  will  were  postponed 
in  the  matter  of  present  possession  and  enjoyment,  their  in- 
terest was  none  the  less  a  vested  one,  charged  only  with  the 
burdens  imposed  by  law  existing  and  in  force  at  the  time  such 
interests  vested. 

As  the  validity  of  the  act  affecting  successions  opening  since 
its  enactment,  as  well  as  its  application  to  successions  already 
in  the  course  of  settlement  when  the  law  was  passed,  is  con- 
tested, it  devolves  upon  this  court  to  review  each  of  the  re- 
spondents' principal  contentions. 

It  is  urged  that  the  law  attempts  to  impose  a  tax  upon  prop- 
erty, as  distinguished  from  the  right  or  privilege  of  succes- 
sion; that,  if  it  be  held  to  lay  a  tax  on  the  right  of  succession, 
still  it  is  invalid,  because  the  Legislature  is  limited  in  its  right 
to  tax  only  such  property  as  is  defined  by  Section  17  of  Arti- 
cle 12  of  the  State  Constitution;  that,  as  applied  to  estates  re- 
maining undistributed  at  the  time  the  act  took  effect,  it  dis- 
turbs and  lessens  vested  rights,  and  impairs  the  obligations  of 
contracts;  and  that  the  act  is  repugnant  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  in  that 
it  denies  to  persons  within  Montana  the  equal  protection  of 
the  laws. 

The  better  view,  as  laid  down  by  the  authorities,  is  that  a 
collateral  inheritance  or  succession  tax  is  a  duty  or  bonus  ex- 
acted in  certain  instances  by  the  state  upon  the  right  and 
privilege  of  taking  legacies,  inheritances,  gifts  and  successions 
passing  by  will,  by  intestate  laws,  or  by  any  deed  or  instru- 
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ment,  made  inter  vivas,  intended  to  take  effect  at  or  after  the 
death  of  the  grantor. 

The  burden  or  the  tax  is  not  imposed  upon  the  property  it- 
self, but  upon  the  privilege  of  acquiring  property  by  inherit- 
ance. In  nearly  all  inheritance  tax  laws  the  statutes  provide 
for  appraising  the  property  to  be  inherited,  but  the  object  of 
such  valuation  is  not  to  tax  the  property  itself.  It  is  to  ar- 
rive at  a  measure  of  price  by  f^hich  the  privilege  of  inheriting 
can  be  valued.    (Slate  v.  Hamlin,  86  Me.  496,  30  Atl.  76.) 

In  speaking  of  the  inheritance  tax  law  of  New  York  state, 
Judge  Wallace,  of  the  United  States  Circuit  Court,  said  : 
^  'Such  a  tax  is  no  more  one  upon  the  bonds  than  an  income 
tax  is  one  upon  the  property  out  of  which  the  income  is  de- 
rived, or  an  excise  tax  is  one  upon  the  articles  manufactured 
or  sold.  The  bonds  are  the  subject  of  the  appraisal,  but  the 
privilege  is  the  subject  of  the  tax.  Inasmuch  as  it  is  lawful 
for  the  state  to  withhold  altogether  the  privilege  of  acquiring 
property  within  its  dominion  by  will  or  inheritance,  whether 
the  property  consists  of  government  bonds  or  anything  else, 
it  is  lawful  for  the  legislature  to  annex  any  conditions  to  the 
privilege  which  may  seem  expedient,  and  do  not  conflict  with 
the  organic  law  of  the  state  or  the  constitution  or  laws  of  the 
United  States."     (  Wallace  v.  Afyers,  38  Fed.  184.) 

The  courts  generally  approve  of  this  doctrine.  In  the 
early  case  of  JEyre  v.  Jacob,  14  Grat  422,  the  court  said  that 
such  a  tax  could  not  be  regarded,  in  a  proper  legal  sense,  as 
a  tax  upon  property,  but  as  one  <<upon  the  transmission  of 
property  by  devise  or  descent  to  collateral  kindred."  (Strode 
V.   Cofnmomoealth^  52  Pa.  St.    181.) 

The  intention  of  the  Legislature  was  to  exact  a  certain  pre- 
mium for  the  enjoyment  of  a  civil  right  secured  under  the  laws 
of  succession.  The  reasoning  of  the  many  cases  upholding 
such  laws  proceeds  upon  the  indisputable  proposition  that  the 
state  has  the  power — unless  denied  it  by  constitutional  prohi- 
bition— to  regulate  the  lievolution  and  distribution  of  an  in- 
testate's property,  and  equal  authority  to  limit  the  power  of  a 
testator  to  bequeath  his  property  to  whom  he  pleases.  {State 
V.  Dalrymple,  70  Md.  294,  17  Atl.   82.) 
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Beneficiaries  under  wills,  and  heirs  generally,  must  know 
that  statutes  may  constitutionally  limit  the  power  of  disposi- 
tion and  acquiring  of  property.  ^'The  power  to  dispose  of 
property  by  will  is  neither  a  natural  nor  a  constitutional  one, 
but  depends  wholly  upon  statute,  and  may  be  conferred,  taken 
away,  or  limited  and  regulated,  in  whole  or  in  part  by  the 
Legislature."  {Mtnot  v.  Winthrop,  162  Mass.  113,  38  N.  E. 
612.) 

And  under  the  power  of  regulation,  clearly,  the  state  may 
impose  reasonable  burdens  or  conditions  pertaining  to  the  tak- 
ing of  property  by  will  or  inheritance.  {Strode  v.  Common- 
wealthy  52  Pa.  St.  181.)  It  therefore  has  a  right  to  levy  an 
excise  tax  or  duty  as  a  price  upon  the  right  or  privilege  of 
succession  under  a  will,  or  by  devolution  in  intestacy,  for  the 
purpose  of  increasing  its  revenues.  {In  re  Hoffman'^ 8  E^tate^ 
143  N.  Y.  327,  38  N.  E.  311.) 

The  United  States  Supreme  Court  has  sustained  such  a  tax, 
— not  as  upon  property,  but  as  upon  a  right  to  take  property. 
(Maqer  v.  Grima^  8  How.  490;  United  States  y.  Perhins^  163 
U.  S.  625,  16  Sup.  Ct.  1073.) 

In  the  last  case.  Justice  Brown,  for  the  court,  said  :  <  'In 
this  view,  the  so-called  inheritance  tax  of  the  state  of  New 
York  is  in  reality  a  limitation  upon  the  power  of  a  testator  to 
bequeath  his  property  to  whom  he  pleases;  a  declaration  that, 
in  the  exercise  of  that  power,  he  shall  contribute  a  certain 
percentage  to  the  public  use, — in  other  words,  that  the  right 
to  dispose  of  his  property  by  will  shall  remain,  but  subject  to 
a  condition  that  the  state  has  a  right  to  impose.  Certainly,  if 
it  be  true  that  the  right  of  testamentary  disposition  is  purely 
statutory,  the  state  has  a  right  to  require  a  contribution  to 
the  public  treasury  before  the  bequest  shall  take  effect.  Thus, 
the  tax  is  not  upon  the  property,  in  the  ordinary  sense  of  the 
term,  but  upon  the  right  to  dispose  of  it,  and  it  is  not  until  it 
has  yielded  its  contribution  to  the  state  that  it  becomes  the 
property  of  the  legatee." 

The  most  exact  rule  is  that  which  regards  the  tax  as  upon 
the  right  to  receive  property,  rather  than  the  right  to  dispose 
Vol.  xx-20 
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of  it  Such  is  the  explanation  of  the  nature  of  the  tax  am 
given  by  Dos  Passos  in  his  valuable  book  on  Inheritance  Taxes 
(page  31),  and  as  stated  in  the  following  clear  language  by 
Judge  Burkett,  of  the  Ohio  Supreme  Court,  in  State  ex  rd. 
Schwartz  v.  Ferris,  63  Ohio  St.  314,  41  N.  E.  579  : 

'<In  view  of  the  authorities  cited,  it  must  be  conceded  that 
the  General  Assembly  has  the  power  to  pass  an  inheritance 
tax  for  purposes  of  general  revenue,  unless  prohibited  by  the 
constitution  of  our  state.  Properly  understood,  it  is  not  the 
right  to  transmit,  but  the  right  and  privilege  to  receive,  that 
is  taxed.  The  right  to  dispose  of  property  during  the  life- 
time of  the  owner  cannot  be  separated  from  the  property  it- 
self, and  therefore  to  tax  the  right  of  disposal  by  contract  in 
the  lifetime  of  the  owner,  even  though  to  take  effect  at  his 
death,  is  to  tax  the  property  itself.  But  the  right  to  dispose 
of  the  property  by  will  or  descent,  taking  effect  after  the 
death  of  the  owner,  is  not  so  closely  connected  with  the  right 
of  property,  and  it  is  not  so  clear  that  such  right  may  not  be 
taxed. 

**But,  when  the  right  to  receive  the  property  is  considered, 
it  is  clear  that  the  right  is  distinct  and  separate  from  the  prop- 
erty itself,  and  the  state  may  tax  this  right  to  receive  prop- 
erty; and  this  is  so  whether  the  property  is  disposed  of  by  the 
owner  during  his  lifetime,  or  at  his  death. 

'  'This  right  to  receive  property  is  under  the  control  of  the 
Legislature,  and  it  has  the  power  to  regulate  and  lay  such 
burdens  thereon  as  it  may  see  fit,  within  the  provisions  of  the 
constitution.  To  regulate  by  taxation  or  otherwise  the  privi- 
lege or  right  to  receive  property  is  not  in  conflict  with  the  first 
section  of  the  bill  of  rights,  which  recognizes  the  inalienable 
right  of  acquiring,  possessing,  and  protecting  property.  Were 
it  otherwise,  all  our  laws  as  to  wills,  descent,  distribution,  and 
conveyances  would  be  unconstitutional."  The  rule  is  also 
enunciated  in  the  recent  case  of  State  v.  Alston,  28  L.  R.  A. 
178;  30  S.  W.  (Tenn  )  750. 

The  language  of  the  Montana  statute,  that  * 'all  property-' 
shall  be  subject  to  a  tax,  etc.,  requires  no  construction  not  in 
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harmony  with  the  usual  interpretation  given  to  inheritance 
tax  laws  generally  using  identical  language.  In  State  v. 
Ilamliny  supra^  this  point  was  made;  but  the  court  said  the 
act  should  be  construed  '  ^according  to  its  essential  principle, 
object,  and  effect.  Substance,  and  not  form  of  phrase,  is  the 
important  thing.  All  exactions  of  money  by  the  government 
are  taxes,  but  they  are  not  all  levied  by  assessment  upon 
Talues.  The  latter  class  refers  to  burdens  recurring  periodi- 
cally, which  are  assessed  upon  valuations  of  property  made  at 
stated  intervals." 

A  majority  of  the  Ohio  court  so  held,  too,  in  State  v.  Ftr- 
m,  supra^  where  the  language  of  the  statute,  upon  its  face, 
imposed  the  tax  as  upon  ''property;"  and  we  are  of  the 
opinion  that,  under  the  recent  decisions  upon  similar  statutes, 
oars  must  be  construed,  upon  this  point,  as  a  constitutional 
tax  upon  the  right  to  receive  property,  and  not  as  upon  the 
property  itself. 

The  case  of  Carpenter  v.  Commonwealth,  17  How.  456,  is 
cited  by  the  respondent's  counsel  as  upholding  the  view  that 
the  tax  is  upon  property  alone.  The  court  there  spoke  of  the 
Pennsylvania  statute  as  one  imposing  a  tax  upon  the  property 
of  the  decedent,  but  we  do  not  understand  the  decision  to  be 
that  such  a  tax  is  a  property  tax,  strictly  speaking.  Certainly, 
no  such  interpretation  was  put  upon  inheritance  tax  laws  by 
the  same  court  in  Scholey  v.  lieio^  23  Wall.  331,  or  in  their 
recent  decision  in  U,  S.  v.  Perkins^  heretofore  cited,  where 
Justice  Brown  quotes  liberally  from  various  cases  to  distin- 
guish the  tax  as  not  being  one  upon  property,  in  the  ordinary 
sense  of  the- word. 

The  tax,  therefore,  being  upon  a  civil  right  and  privilege, 
we  briefly  inquire  whether  the  statue  imposing  it  violates  the 
principles  of  equality  and  uniformity  prescribed  by  Sections 
1  and  11  of  Article  13  of  the  state  constitution.  We  do  not 
think  it  does.  Judge  Cooley,  in  Cooley  on  Taxation  (page 
570,)  lays  it  down  that  the  sovereignty  may,  in  the  discretion 
of  its  legislature^  levy  a  tax  on  every  species  of  property 
within  its  jurisdiction,  or  it  may  select  any  particular  species 
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of  property  and  tax  it,  and  ^^that  what  is  true  of  property  is 
true  of  privileges  and  occupations,  also.  The  state  may  tax 
all,  or  it  may  select  for  taxation  certain  classes,  and  leave  the 
others  untaxed."  Of  course,  this  power  may  be  restricted 
by  the  constitution;  but  that  author  expressly  says  on  page 
584  that  succession  to  an  inheritance  may  be  taxed  as  a  priy- 
ilege,  notwithstanding  the  property  of  the  estate  is  taxed,  and 
taxes  on  property  are  required  by  the  constitution  of  the  state 
to  be  uniform.  Cooley  supports  his  text  by  citing  Eyre  v. 
Jaoob^  supra^  where  the  court  regarded  the  equality  and  uni- 
formity clauses  of  state  constitutions  as  applying  only  to  di- 
rect taxes  upon  property,  intended  to  prevent  arbitrary  taxa- 
tion of  property  according  to  kind  or  quality,  without  regard 
to  value,  and  not  as  limitations  upon  the  power  of  the  legisk- 
ture  as  to  the  objects  of  taxation.  But  it  is  unnecessary  to  go 
at  length  into  those  questions  now;  for,  conceding  that  succes- 
sion taxes  are  within  the  rule  contended  for,  the  application 
of  the  principle  of  uniformity  and  equality  must  always  be  a 
reasonable  one.  The  legislature  is  not  prevented  by  the  con- 
stitution from  the  exercise  of  discretion  as  to  what  classes  of 
rights  or  privileges  it  may  enumerate  as  subject  to  taxation, 
provided,  always,  the  tax  imposed  is  uniform  in  its  applica- 
tion to  all  rights  and  privileges  within  the  class  defined,  and 
provided,  further,  we  take  it,  that  any  classification  made  is 
based  upon  a  reasonable,  and  not  a  mere  arbitrary,  ground. 
{State  V.  Alston^  supra.)  Nothing  laid  down  in  GW/,  Mc,^ 
Railway  Co.  v.  Elli%,  165  U.  S.  160,  17  Sup.  Ct.  255,  con- 
flicts with  these  expressions. 

In  Mvnot  v.  Winthrop^  supra^  the  tax  was  urged  as  an  un- 
equal one,  because  it  was  not  imposed  upon  all  estates,  and 
upon  all  heirs,  devisees,  legatees,  and  distributees.  But  the 
court  said  that  distinctions  between  collateral  kindred  or 
strangers,  in  reference  to  the  assessment  of  such  taxes,  had 
the  sanction  of  nearly  all  states  which  levied  taxes  of  this 
kind.  Continuing,  the  court  said  :  '<It  has  the  sanction  of 
reason,  for  the  moral  claim  of  collaterals  and  strangers  is  less 
than  that  of  kindred  in  direct  line,  and  the  privilege  is  there- 
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for6  greater.  The  tax  imposed  by  this  statute  is  uniformly 
imposed  upon  all  estates  and  all  persons  within  the  descrip- 
tion contained  in  it,  and  the  tax  is  not  plainly  and  grossly 
oppressive  in  amount. '^  (Stater.  Alston^  supra.)  The  court 
aUo  answered  the  argument  that  the  tax  was  unreasonable,  on 
account  of  certain  exemptions,  by  declaring  that  the  cobt  of 
administering  smaller  estates  is  proportionately  greater  than 
that  in  administering  large  ones,  and  this  operated  to  dimin- 
ish amounts  received,  and,  furthermore,  that  the  laws  of  the 
different  states  and  nations  which  levied  taxes  on  devises, 
legacies,  and  inheritances  have  usually  made  exemptions,  but 
that  it  was  peculiarly  within  the  discretion  of  the  legislature 
to  determine  what  exemptions  should  be  made,  and  appor- 
tioning the  burdens  of  taxation  among  those  who  can  best 
bear  them. 

in  State  v.  Hamlin^  9upra^  the  court  said  that  it  was  within 
the  province  of  the  legislature  to  say  who  shall  and  who  shall 
not  take  an  estate,  and  the  proportion  in  which  they  may 
take,  and  that  the  state  was  not  prevented  from  exacting  an 
excise  or  duty  from  the  person  taking  for  the  privilege  al- 
lowed by  the  state.  «*It  is  necessary,"  said  the  court,  **to 
make  such  excise  uniform  as  to  the  entire  class  of  collaterals. 
It  must  not  tax  the  one  and  exempt  another  of  the  same  class, 
but  it  is  not  a  violation  of  this  principle  to  require  an  ex- 
cise from  all  collaterals  and  strangers,  and  exempt  from  the 
excise  classes  nearer  in  blood  to  the  decedent." 

Provision  is  made  in  the  statute  for  notice,  to  the  person 
whose  right  is  liable  for  the  payment  of  the  tax,  of  the  pro- 
ceeding affecting  his  interests;  and  opportunity  is  given  him 
to  be  heard  in  relation  to  the  value  of  his  property,  and  the 
amount  of  the  tax  to  be  imposed. 

Considering  all  these  matters,  we  find  nothing  in  the  statute 
violative  of  the  uniformity  and  equality  clauses  of  the  consti- 
tution; and  we  are  unable  to  see  how,  in  this  respect,  it  denies 
to  persons  within  Montana  the  equal  protection  of  the  laws, 
or  takes  property  without  due  process  of  law.  (In  re  Mc- 
Pheraon,  104  N.  Y.  306,  10  N.  E.-685.) 
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Thus  far,  we  find  ourselves  in  accord  with  the  opinion*  of 
the  District  Judge.  But,  after  painstaking  investigation  and 
careful  deliberation,  we  have  concluded  that  he  was  in  error 
in  ruling  that,  as  applied  to  an  estate  remaining  undistributed 
when  the  act  took  effect,  it  disturbed  and  lessened  vested 
rights. 

It  is  argued  that  at  the  moment  of  the  testator's  death  the 
rights  of  the  legatees  and  devisees  vested. 

By  our  statutes,  testamentary  dispositions,  including  de- 
vises and  bequests  to  a  person  on  attaining  majority,  are  pre- 
sumed to  vest  at  the  testator's  death  (Section  1794,  Civil 
Code) ;  and  real  and  personal  property  of  one  who  dies  with- 
out disposing  of  it  by  will,  pass  to  the  heirs  of  the  intestate, 
subject  to  the  control  of  the  District  Court,  and  to  the  pos- 
session of  the  administrator  for  purposes  of  administration. 

We  believe  that  the  privileges  and  rights  of  heirs  and  lega- 
tees to  take  and  receive  shares  of  the  property  of  a  decedent 
are  vested  immediately  upon  the  death  of  the  testator  or  in- 
1;estate.  That  the  right  to  a  distributive  share  in  an  estate  vests 
in  those  entitled,  directly  upon  the  death  of  the  intestate,  is 
well  established.  (Crossw.  Ex'rs  &  Adra'rs,  p.  396;  Wester- 
velt  V.  Gheggy  12  N.  Y.  202;  Davis  v.  Newton,  6  Mete 
(Mass.)  637.) 

Chief  Justice  Shaw  said  in  this  last  case:  "The  decree 
does  not  found  the  right,  but  judicially  ascertains  the  heir, 
the  whole  amount  to  be  distributed,  and  the  amount  of  the 
distributive  share  of  each.  This  distributive  share,  therefore, 
though  its  amount  was  uncertain  and  the  time  of  payment 
contingent,  was  a  vested  property^of  the  insolvent  at  the  time 
of  the  decease  of  his  brother  Henry." 

Such  a  right  is  a  valuable  one.  It  may  be  sold  or  mort- 
gaged by  the  person  to  whom  it  belongs,  and  no  law  can  be 
so  changed  as  to  justly  deprive  him  of  it,  and  bestow  it  \x\ion 
another,  without  the  owner's  consent.  It  is  also  true  that, 
after  a  testator's  death,  I'ightsof  legatees  are  entitled  to  every 
safeguard  usually  afforded  by  the  state  for  the  protection  of 
individual  rights.     (Cooley;  Const.   Lim.  p.  439. ) 
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But,  notwithBtanding  these  truths,  a  person  may  not  ap- 
ply, as  <<a  shield  of  protection,"  the  term  «* vested  rights, " 
against  all  considerations  designed  by  the  legislature  to  pro- 
mote the  general  welfare,  or  establish  an  advanced  public 
policy  for  the  state. 

Judge  Cooley  (page  437,  Const.  Lim.),  says:  <'In  or- 
ganized society,  every  man  holds  all  he  possesses,  and  looks 
forward  to  all  he  hopes  for,  through  the  aid  and  under  the 
protection  of  the  laws;  but  as  change  of  circumstances  and  of 
public  opinion,  as  well  as  other  reasons  affecting  the  public 
policy,  are  all  the  while  calling  for  changes  in  the  laws,  and 
as  these  changes  must  influence  more  or  less  the  value  and 
stability  of  private  possessions,  and  strengthen  or  destroy 
well-founded  hopes,  and  as  the  power  to  make  very  many  of 
them  could  not  be  disputed  without  denying  the  right  of  the 
political  community  to  prosper  and  advance,  it  is  obvious  that 
many  rights,  privileges,  and  exemptions  which  usually  per- 
tain to  ownership,  under  a  particular  state  of  the  law,  and 
many  reasonable  expectations,  cannot  be  regarded  as  vested 
rigots,  in  any  legal  sense." 

A  vested  right  is  held  subject  to  the  laws  for  the  enforce- 
ment of  public  duties.  Why,  on  a  similar  principle,  is  a 
right  to  take  a  legacy  not  subject  to  the  laws  for  the  assess- 
ment and  collection  of  a  tax,  as  a  premium  upon  the  right  and 
privilege  to  receive  the  inheritance,  as  much  as  it  is  subject  to 
laws  which  authorize  the  taxation  of  the  very  property  be- 
queathed ?  It  cannot  be  denied  that  the  tax  is  imposed  for 
public  uses  and  purposes.  The  whole  state,  including  these 
legatees,  have  an  interest  in  the  collection  of  taxes  for  state 
purposes.  Protection  is  guaranteed  by  the  state,  not  alone 
to  the  property  of  the  decedent  and  to  those  who  are  justly 
entitled  thereto,  but  also  to  the  right  to  receive  the  property, 
by  affording  to  those  enjoying  that  right  means  to  determine 
its  extent,  and  enforce  the  same  when  determined,  to  the  end 
that  it  shall  accrue  absolutely  to  them,  freed  from  the  control 
of  an  administrator  or  executor.  As  a  correlative  proposi- 
tion, the  state  has  power   to  demand  of  those  upon  whom  it 
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confers  the  right,  and  to  whom  it  affords  this  measure  of  pro- 
tection, a  tax,  to  help  sustain  its  protection. 

In  Davidson  v.  New  Orleans^  96  U.  S.  97,  the  general 
proposition  was  laid  down  that  whenever  by  the  laws  of  a 
state,  or  by  state  authority,  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for  the  public  use, 
and  those  laws  provide  for  a  mode  of  confirming  or  contesting 
the  charge  thus  imposed,  in  the  ordinary  course  of  justice, 
with  notice  to  the  person,  the  judgment  in  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxious  it  may  be  to  other 
objections. 

Now,  clearly,  it  is  not  obnoxious  to  the  constitution  to  lay 
a  tax  on  the  right  to  take,  even  where  such  right  is  vested 
while  the  estate  is  subject  to  the  control  of  the  District  Court 
to  ascertain  the  exact  value  of  the  right,  and  the  possession 
of  an  executor  for  purposes  of  administration.  It  is  this  im- 
portant restriction  to  the  vested  right  which  respondent  seems 
to  have  overlooked  in  the  case.  The  acts  of  administration 
are  conservatory  means  directed  by  the  state  to  ascertain 
those  vested  rights.  But,  although  vested,  the  rights  of  the 
legatees  ^  'are  subordinate  to  the  conditions,  formalities,  and 
administrative  control  prescribed  by  the  state  in  the  interests 
of  its  public  order,  and  are  irrevocably  established  upon  its 
abdication  of  this  control  at  the  period  of  distribution. '' 
(^Carpenter  v.  CommomoeaZth^  17  How.  466;  Succession  of 
Oyon^  6  Rob.  (La.)  504;  Succession  of  Deyraud^  9  Rob. 
(La.)  367.) 

Nor  is  there  anything  in  the  federal  or  state  constitutions 
which  prevents  the  state,  during  this  period  of  administration 
and  control,  from  imposing  and  collecting  the  tax  upon  the 
vested  right  to  receive,  before  the  legatee  actually  received 
under  a  decree  of  distribution.  The  interests  vested  only  in 
the  manner  and  upon  the  conditions  authorized  by  the  laws  of 
the  state  (Prevost  v.  Greeneaitx,  19  How.  1;)  and  the  imposi- 
tion of  an  inheritance  tax,  though  made  as  a  condition  for  the 
taking   of  the  inheritance  after  the  right  to  take  was  vested. 
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yet  before  the  taking,  does  not  impair  the  valae  of  the  right 
in  any  greater  manner  than  the  imposition  of  a  rate  of  taxa> 
tion  greater  after  an  interest  vested,  than  before,  would  im- 
pair the  yalue  of  the  property  itself. 

The  inherent  power  of  the  state  gives  it  the  right  to  lay 
the  tax.  {Davidson  v.  New  Orleans^  supra. )  The  statute  is 
but  an  exercise  and  declaration  of  that  power;  and,  when  the 
rights  of  the  legatees  vested  (that  is,  at  the  death  of  the  tes- 
tator,) the  right  of  the  state  to  tax  in  any  reasonable  manner 
it  saw  fit  was  simultaneously  acquired.  {ArnanuTs  Heirs  v. 
Exeeutar,  3  La.  336.) 

In  re  McPherson,  104  N.  Y.  306,  10  N.  E.  686,  the  Court 
of  Appeals,  aided  in  its  conclusions  by  exceptionally  able  briefs 
and  arguments,  published  in  the  report  cited,  trace  the  origin 
of  inheritance  taxes,  and  expressly  decide  that  the  imposition 
and  collection  of  such  taxes  are  simply  incidents  in  the  final 
settlement  and  adjustment  of  estates.  It  follows  that  as  final 
settlements  are  made  by  an  administrator,  they  are  acts  in  the 
course  of  administration,  and  the  imposition  of  the  tax  but  an 
item  or  incident  therein. 

In  announcing  the  doctrine  of  the  constitutionality  of  such 
a  tax,  and  the  power  of  the  legislature  over  the  subject  of 
taxation,  Judge  Earl,  speaking  for  the  court  in  the  case  just 
cited,  said  :  ^<We  entertain  no  doubt  that  such  a  tax  can  be 
constitutionally  imposed.  The  power  of  the  legislature  over 
the  subject  of  taxation,  except  as  limited  by  constitutional  re- 
strictions, is  unbounded.  It  is  for  that  body,  in  the  exercise 
of  its  discretion,  to  select  the  objects  of  taxation.  It  may 
impose  all  the  taxes  upon  lands,  or  all  upon  personal  prop- 
erty, or  all  upon  houses  or  upon  incomes.  It  may  raise  rev- 
enue by  capitation  taxes,  by  special  taxes  upon  carriages, 
horses,  servants,  dogs,  franchises,  and  upon  every  species  of 
property,  and  upon  all  kinds  of  business  and  trades.  {^People 
V.  Mayor  of  BrooMyuy  4  N.  Y.  419;  Stuart  v.  Palmer ^  74  N. 
Y.  183;  People  Y.  FjiuitahU  Trust  Co.,  96  N.  Y.  387;  Port- 
land Bank  v.  Apthorp^  12  Mass.  252;  Cooley,  Tax'n,  7.) 
Taxes  upon  legacies  and  inheritances  have  been  approved  gen- 
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erally  by  writers  upon  political  economy  and  systems  of  taxa- 
tion; and  no  tax  can  be  less  burdensome,  and  interfere  less 
with  the  productive  and  industrial  agencies  of  society.  Such 
taxes  were  imposed  in  Rome  two  thousand  years  ago,  and  are 
now  imposed  in  England  and  several  of  the  continental  coun- 
tries of  Europe,  and  in  the  states  of  Pennsylvania,  Mary- 
land, and  Virginia,  and  perhaps  other  states  of  this  country.^' 
To  this  list  of  states  may  now  be  added  Tennessee,  Massa- 
chusetts, Maine,  New  Jersey,  West  Virginia,  and  others. 

And  upon  the  powers  of  taxation  we  quote  the  following 
language  of  Justice  Miller  in  Davidson  v.  New  Orleans^  su- 
pra: "It  is  said  that  the  plaintiff's  property  had  previously 
been  assessed  for  the  same  purpose,  and  the  assessment  paid. 
If  this  be  meant  to  deny  the  right  of  the  state  to  tax  or  assess 
property  twice  for  the  same  purpose,  we  know  of  no  provi- 
sion in  the  federal  constitution  which  forbids  this,  or  which 
forbids  unequal  taxation  by  the  states.  If  the  act  under 
which  the  former  assessment  was  made  is  relied  on  as  a  con- 
tract against  further  assessments  for  the  same  purpose,  we 
*  concur  with  the  Supreme  Court  of  Louisiana  in  being  unable 
to  discover  such  a  contract. ' ' 

Possible  consequences  and  difficulties  in  executing  the  act 
in  certain  cases,  where  death  occurred  prior  to  the  enactment 
of  the  law,  and  where  the  estates  of  such  persons  have  not 
been  ordered  to  be  distributed,  are  advanced  by  way  of  argu- 
ment. While  we  doubt  whether  many  embarassments  will 
ensue,  yet,  if  they  do,  it  cannot  affect  the  constitutionality  of 
the  act  upon  all  estates  brought  within  its  provisions.  Our 
consideration  has  been  addressed  to  the  question  of  the  power 
of  the  legislature  to  provide  for  such  a  tax,  and  to  impose  it 
upon  the  right  to  take  estates  not  distributed.  Whether  or 
not  the  power  has  been  expediently  exercised  is  not  for  the 
court  to  decide. 

In  conclusion,  our  judgment  is  that  the  act  is  constitutional 
and  valid,  as  affecting  the  estate  involved  in  this  case,  and  th&t 
the  lower  court  erred  in  holding  otherwise.  The  judgment  is 
reversed,  and  the  case  is  remanded,  with  instructions  to  over- 
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rule  the  demurrer  and  motion  of  the  respondent,  and  grant 

respondent  leave  to  answer. 

Seversed  a/nd  Remanded. 

Pemberton,  C.  J.,  and  Buck,  J.,  concur. 
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C.  C.  PROCTOR,  Sheriff,    Respondent,  v.  CASCADE     g  ?}? 


COUNTY,  Appellant.  g  f^ 

I  Submitted  Nov.  l,  1897.    Decided  Not.  22, 1897.] 

Sheriff'^s  Fees — Statutory   Construction. 

1.  Shebipf's  Fbs8.— Section  2311  Political  Code  which  allowed  to  the  sheriff  ODly  his 
actual  expenses  Incurred  In  taking  an  insane  person  to  an  asylum,  is  repealed  Mj 
Section  4604  Political  Code,  which  allows  10  cents  per  mile  for  each  mile  traveled,  and 
an  additional  10  cents  per  mile  when  transporting  any  person  by  an  order  of  court. 

%  Statutobt  Construction.— Although  where  two  statutes  are  passed  at  the  same 
legislature  the  presumption  against  a  repeal  Is  strong,  still  where  the  whole  pur- 
poses of  the  prior  law  is  covered  by  the  subsequent  act,  the  latter  will  control. 

Appeal  from  District  Courts  Cascade  county.  J.  B.  Les- 
lie^ Judge. 

Action  by  C.  C.  Proctor,  sheriflf,  against  Cascade  county. 
Plaintiff  had  judgment,  and  defendant  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  appeal  from  the  action  of  the  County  Commis- 
sioners of  Cascade  county  in  disallowing  a  portion  of  the  bill 
of  respondent,  as  sheriff  of  Cascade  county,  for  transporting 
an  insane  patient  to  the  state  insane  asylum.  The  respondent 
claimed  mileage  under  Section  4604  of  the  Political  Code,  but 
the  Board  of  County  Commissioners  allowed  him  his  actual 
expenses  only,  under  Section  2311  of  the  same  code.  The 
District  Court  rendered  judgment  in  favor  of  respondent  for 
the  full  amount  of  his  claim  for  mileage,  under  Section  4604. 
The  appeal  is  by  the  state. 
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Section  2311  of  the  Political  Code  is  as  follows:  ''The 
costs  of  the  examination,  committal  and  taking  an  insane  per- 
son to  the  asylum  must  be  paid  by  the  county  in  which  he  re- 
sides at  the  time  he  is  adjudged  insane.  The  sheriff  must  be 
allowed  the  actual  expenses  incurred  in  taking  an  insane  i)er- 
son  to  the  asylum,  and  no  more.'' 

Section  4604,  Jd,,  reads  as  follows:  ''While  in  the  dis- 
charge of  his  duties,  the  sheriff  shall  receive  ten  cents  per 
mile  for  each  and  every  mile  actually  and  necessarily  traveled, 
and  for  transporting  any  person  by  order  of  court  he  shall  re- 
ceive ten  cents  additional  per  mile,  the  same  to  be  in  full  for 
transportation  and  dieting  of  such  person  during  such  trans- 
portation. The  county  shall  not  be  liable  for  nor  shall  the 
Board  of  County  Commissioners  pay  for  any  claim  of  the 
sheriff  or  other  officer,  for  team  or  horse  hire,  or  any  other 
expense  incurred  in  travel  or  for  subsistence;  the  fees  for 
mileage  named  in  this  section  being  in  full  for  all  such  travel- 
ing expenses." 

Section  2311  was  enacted  as  a  provision  of  the  Political 
Code  adopted  by  the  Fourth  Legislative  Assembly.  Section 
4604  was  enacted  after  the  codes  had  been  adopted,  but  at  the 
same  session  of  the  legislature  at  which  they  were  adopted. 
The  bill  of  which  Section  4604  was  a  part,  in  general  words 
repealed  all  acts  and  parts  of  acts  in  conflict  with  that  act. 

IL  S.  Ifepnerj  for  Appellant. 

C.  B.  Nblan^  Attorney  General,  for  Respondent. 

Hunt,  J. — Section  4604,  Political  Code,  having  been 
passed  at  the  Fourth  session  of  the  legislature,  it  is  the  duty 
of  the  court,  under  a  statute  of  that  same  session  (Section 
5181,  Political  Code,)  to  give  it  full  force  and  effect,  in  like 
manner  as  if  it  had  been  adopted  after  the  passage  of  the  four 
codes.  By  doing  this  we  find  that  its  provisions  expressly 
control  the  fees  allowed  a  sheriff  "for  transporting  any  per- 
son by  order  of  court."  The  language  used  is  sweeping.  It 
covers  instances  of  prisoners  transported  to  the  penitentiary, 
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of  insane  persons  transported  to  the  asylum,  of  persons  trans- 
ported in  contempt  proceedings,  of  witnesses  transported  un- 
der an  order  of  court,  or  any  other  instance  where  such  a 
sei  vice  is  to  be  performed.  If  the  statute  had  used  the  words 
'^any  prisoner,'^  the  argument  of  limitation  excluding  cases 
of  transportation  of  insane  persons,  if  elsewhere  provided 
for,  would  be  reasonable;  but  by  the  unrestricted  use  of  the 
word  ^^person"  the  manifest  intention  of  the  legislature  was 
to  provide  a  uniform  rule  of  compensation  to  sheriffs  in  any 
and  all  cases  where  they  are  called  upon  to  transport  persons 
in  obedience  to  orders  of  a  court.  We  look  upon  Section 
4604  as  a  subsequent  statute  covering  the  Hubject-matter  of 
the  transportation  of  any  person  by  a  sheriff  under  order  of 
court,  and  as  intended  to  be  a  substitute  for  Section  2311, 
and  all  other  former  statutes  upon  the  same  subject.  On 
principle,  it  therefore  operated  as  a  repeal  of  such  previous 
statutes. 

We  are  mindful  of  the  rule  that  where  two  statutes  are 
passed  at  the  same  session  of  the  legislature  the  presumptipn 
agaiuRt  repeal  is  strong.  (State  v.  Hotwitt,  17  Montana,  41, 
41  Pac.  1004.)  Yet  if  Section  2311  is  displaced  by  Section 
4604,  which  defines  what  shall  be  allowed  for  transporting  in- 
sane as  well  as  any  other  persons  transported  by  order  of 
court.  Section  4604  must  govern.  *«The  revision  is  a  sub- 
stitute ;  it  displaces  and  repeals  the  former  law  as  it  stood, 
relating  to  the  subjects  within  its  purview."  (Suth.  St. 
Const.  §  154.) 

If  a  sheriff  presented  a  bill  for  transporting  an  insane  per- 
sane  person  to  the  asylum  for  more  than  10  cents  a  mile  as 
his  actual  expenses  incurred,  and  claimed  payment  under  Sec- 
tion 2311,  the  commissioners  would  at  once  be  justified  in  re- 
fusing payment,  upon  the  ground  that  Section  2311  was  dis- 
placed by  Section  4604,  which  limits  the  allowance  to  10  cents 
as  in  full  for  transportation  and  dieting  of  any  person  trans- 
ported by  order  of  the  court. 

The  actual  expenses  of  transporting  a  violently  insane  per- 
son may  often  exceed  10  cents  per  mile,  while  ordinarily  such 
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an  allowance  would  be  a  liberal  one.  Doubtless  considera- 
tion of  such  varying  charges  prompted  the  legislature  to  es- 
tablish a  uniform  rate  as  equitable  and  just  in  all  cases.  But 
as  uniformity  seems  clearly  to  have  been  intended  by  the  sub- 
sequent general  statute,  and  the  object  was  to  prescribe  bat 
one  rule  in  respect  to  the  subject  of  transportation  of  any 
persons  transported  by  order  of  court,  the  general  statute 
must  control.  {Tracy  v.  Tvffiy,  134  U.  S.  206,  10  Sup.  Ct. 
527.)     The  judgment  is  affirmed. 

Affirmed. 

Pembebton,  C.  J. ,  and  Buck,  J. ,  concur. 
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20     3^  STATE  OF  MONTANA,  Respondent,  v.  C.  M.  OLIVER, 

Appellant. 

[Submitted  Noyember  15, 1897.   Decided  November  22;  1807. 1 

"Crvminal  Law — Rohhery — Instructions — Information^  amend- 
ment  of, 

1.  BOBBBR  Y— In«frurt<on«.  An  Instruction  defining  robbery*  which  omits  to  state  tbat 
**tbe  taking"  must  be  felonious,  is  prejudicial  error,  and  the  error  is  not  cured  by  a 
subsequent  instruction  to  the  effect  that  **ltis  not  necessary,  to  find  a  verdict  in  the 
case  of  robbery,  tluit  the  money  or  property  was  taken  from  the  person  of  another, 
but  if  they  find  that  the  money  or  property  was  taken  feloniously  from  the  Immedi- 
ate presence  of  another,  accomplished  by  means  of  force  or  fear,  that  Is  suffici- 
ent." 

2.  Information,  Amkkdm bitt  of.— An  Information  for  the  crime  of  robbery  may  be 
amended  at  the  close  of  the  testimony  for  the  state,  so  as  to  dunge  the  name  of  the 
person  from  whom  it  is  alleged  the  property  was  feloniously  taken. 

Appeal  from  District  Courts  Silver  Bow  County.     William 
Clancy y  Judge. 

The  Defendant,  C.  M.  Oliver,  was  convicted  of  the  crime 
of  robbery,  and  appeals.     Reversed. 

Statement  of  the  case  by  the  court. 

The  defendant  and  appellant,  C.  M.   Oliver,    was  informed 
against  for  the  crime  of  robbery,  alleged  to  have  been  com- 
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mitted  in  the  County  of  Silver  Bow,  about  December  8,  1896, 
*«by  feloniously  and  with  force  and  intimidation,  and  by  put- 
ting in  fear  one  John  Ball,  and  taking  from  the  possession 
and  immediate  presence  of  the  ^aid  John  Ball,  and  against  his 
will,  the  sum  of  thirty  dollars,  lawful  money  of  the  United 
States,  *  *  *  the  said  money  being  the  property  of  the 
said  John  Ball,  with  intent,''  etc.  The  defendant  was  found 
guilty,  and  sentenced  to  the  penitentiary.     He  appeals. 

William  Newton^  for  Appellant. 

Ouy  Stapleton  and  C.  B.  Nolan,  Attorney  General,  for  the 
State. 

Peb  Curiam. — ^The  court  gave,  among  others,  the  follow- 
ing instruction  :  *<The  jury  are  instructed  that  robbery  is  the 
taking  of  personal  property  in  the  possession  of  another  from 
the  person  or  immediate  presence  against  his  will,  accom- 
plished by  means  of  force  or  fear." 

The  Attorney  General  concedes  that,  if  this  instruction, 
stood  alone  as  a  definition  of  the  crime  of  robbery,  the  omis- 
sion of  the  word  ''feloniously"  would  be  prejudicial  error. 
This  concession,  we  think,  is  properly  made,  for,  if  there  be 
no  felonious  taking  of  the  personal  property,  there  can  be  no 
robbery.  Under  Section  390  of  the  Penal  Code,  robbery  is 
''the  felonious  taking  of  personal  property  in  the  possession 
of  another,  from  his  person  or  immediate  presence,  and 
against  his  will,  accomplished  by  means  of  force  or  fear. ' ' 
If  a  person  takes  personal  property  in  the  possession  of  an- 
other from  his  person  and  against  his  will,  although  accom- 
plished by  means  of  force  or  fear,  yet,  if  such  taking  is  with- 
out felonious  intent  in  the  taking,  he  would  not  be  guilty  of 
robbery.  He  might,  for  instance,  be  acting  under  a  bona  fide 
belief  that  the  property  was  his  own,  and,  if  so,  he  could  not 
be  convicted  of  robbery,  which  necessarily  requires  a  feloni- 
ous taking.  It  is  safer  for  a  trial  court  to  follow  the  stat- 
utory definition  of  a  crime  in  defining  it  to  a  jury.  In  de- 
parting from  this  rule,   the  judge,  no  matter  how  learned  he 
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may  be,  is  very  apt  to  omit  some  word  or  clause  by  the  omis- 
sion of  wliich,  upon  a  review  of  the  charge,  the  definition 
given  must  be  heild  fatally  defective. 

The  crime,  therefore,  having  been  erroneously  defined,  we 
must  examine  the  only  other  instruction  given,  under  which  it 
is  said  the  error  just  referred  to  was  cured. 

The  jury  were  told  that  '*it  is  not  necessary,  to  find  a  ver- 
dict in  the  case  of  robbery,  that  the  money  or  property  was 
taken  from  the  person  of  another,  but  that,  if  they  find  that 
the  money  or  property  was  taken  feloniously  from  the  im- 
mediate presence  of  another,  accomplished  by  means  of  force 
or  fear,  that  issufiicient '^ 

When  analyzed,  this  instruction  did  not  cure  the  error  of 
the  first,  but  rather  emphasized  it.  In  charging  the  jury  that 
it  was  not  necessary  that  the  money  should  be  taken  from  the 
person  of  another,  but  that,  if  it  was  taken  feloniously  from 
the  immediate  presence  of  another,  it  was  sufficient,  the  court 
again  omitted  the  word  <  <f eloniously ^ '  in  defining  the  crime 
where  the  money  or  property  is  taken  from  the  person  of  an- 
other; yet  the  court  proceeded  to  lay  it  down  that,  if  the  tak- 
ing is  felonious  in  the  immediate  presence  of  another,  it  is 
also  robbery.  No  objection  can  be  made  to  the  latter  portion 
of  the  instruction.  It  covered  one  way  by  which  the  stat- 
utory crime  may  be  committed,  but  by  omitting  to  say  that 
the  taking  in  robbery  must  be  felonious,  whether  from  the 
person  of  another  or  in  his  immediate  presence,  an  apparent 
discrimination  was  made  between  the  intent  in  the  taking  of 
the  property  of  another  as  well  as  between  the  several  ways  of 
carrying  out  the  intent.  This  was  very  inaccurate,  as  whether 
thtd  taking  of  money  or  property  is  from  the  person  of  an- 
other or  from  the  immediate  presence  of  another,  and  against 
his  will,  accomplished  by  means  of  force  or  fear,  any  taking 
in  robbery  must  be  a  felonious  one  to  warrant  a  conviction 
under  the  statute. 

Both  of  these  instructions  were  misleading  and  inaccurate, 
and  require  the  judgment  to  be  set  aside,  and  a  new  trial  to  be 
awarded  the  defendant. 
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Upon  the  trial  of  the  case,  and  at  the  conclusion  of  the  evi- 
dence for  the  state,  the  County  Attorney  asked  leave  to  amend 
the  information  by  substituting  the  name  of  Charles  Kelsey  in 
the  place  of  John  Ball  as  the  name  of  the  person  from  whose 
possession  the  money  alleged  to  have  been  feloniously  taken 
was  so  taken.  Defendant's  counsel  objected  to  the  amend- 
ment of  the  information.  The  court  overruled  the  defendant's 
objection,  and  allowed  the  amendment. 

Section  1859,  Penal  Code,  provides  as  follows:  *'Upon 
the  trial  of  an  indictment  or  information,  when  a  variance  be- 
tween the  allegation  therein  and  the  proof,  in  respect  to  time, 
or  in  the  name  or  description  of  any  place,  person  or  thing, 
shall  appear,  the  court  may,  in  its  judgment,  if  the  defendant 
cannot  be  thereby  prejudiced  in  his  defense  on  the  merits,  di- 
rect the  indictment  or  information  to  be  amended,  according 
to  the  proof,  on  such  terms  as  to  the  postponement  of  the  trial, 
to  be  had  before  the  same  or  another  jury,  as  the  court  may 
deem  reasonable. ' ' 

We  think  the  variance  in  this  case  was  one  which  might  be 
properly  cured  by  amendment,  allowed  in  the  discretion  of 
the  court  exercised  under  the  statute.  Under  a  similar  stat- 
ute in  Vermont  it  was  held  that  errors  in  the  names  of  persons 
and  in  the  persons  owners  of  the  property  might  frequently 
occur  upon  the  trial  of  a  larceny  case,  and  it  was  to  obviate 
such  difficulties,  doubtless,  that  the  statute  was  enacted;  and 
the  court  said  that  it  saw  no  objection,  under  such  statutes,  to 
an  amendment  changing  the  person  alleged  to  be  the  owner. 
It  was  further  said  that  the  rights  of  the  respondent  were 
properly  guarded  by  that  part  of  the  act  permitting  it  only  in 
case  the  court,  in  its  judgment,  considered  the  variance  not 
prejudicial  to  the  defendant's  case  on  the  merits.  (State  v. 
Casavant,  64  Vt.  405,  23  Atl.  636.) 

Our  statute  has  a  substantially  similar  provision,  and  per- 
mits '  ^the  information  to  be  amended,  according  to  the  proof, 
on  such  terms  as  to  the  postponement  of  the  trial,  to  be  had 
before  the  same  or  another  jury,  as  the  court  may  deem 
reasonable." 
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In  the  case  under  consideration  the  appellant  does  not  con- 
tend that  there  was  an  improper  exercise  of  discretion  of  the 
court,  but  only  that,  as  a  strict  matter  of  law,  the  court  had 
no  power  to  allow  the  amendment  to  be  made.  We  think, 
however,  that  the  Vermont  court  took  a  reasonable  and  proper 
view  of  their  statute,  and  that  the  action  of  the  District  Court 
herein  was  warranted  by  the  statutes  of  this  state. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  grant  to  the  defendant  a  new  trial. 

Heversed  and  JRemanded. 


JAMES  F.  VOGT,  Appellant,  v,  H.  BALDWIN,  Sheriff, 

Respondent. 

[  Submitted  October  26, 1887.    Decided  November  22, 1897.] 

1.  Although  the  declarations  of  an  assignor  made  subsequent  to  the  assignment  may 
not  be  admissible  for  the  purpose  of  showing  fraud.  sttU  upon  cross-examination  he 
may,  for  the  purpose  of  impeachment,  be  asked  If  he  had  not  made  certain  specific 
declarations  relating  to  the  purpose  for  which  tlie  assignment  was  made. 

2.  A  speolflcatlon  of  error  in  a  statement  of  the  case  on  motion  for  new  trial,  is  suffi- 
cient, when  it  calls  the  attention  of  the  court  to  the  ruling  complained  of. 

Appeal  from  DUtrict  Cov/rt^  Flathead  oowity\  Charles  F. 
Pomeroyy  Jvdge. 

Claim  and  Delivery  by  James  F.  Vogt,  assignee  of  Allen  B. 
Johnston,  against  H.  H.  Baldwin,  sheriff  of  Flathead  county. 
From  an  order  granting  defendant's  motion  for  new  trial  after 
a  verdict  for  plaintiff,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  in  claim  and  delivery  of  certain  personal 
property,  consisting  of  a  stock  of  merchandise  described  in  the 
complaint.  The  plaintiff  is  the  assignee  of  one  Allen  B.  John- 
ston.    The  defendant  is  the  sheriff  of  Flathead  county. 
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It  appears  from  the  record  that  on  the  21st  day  of  February, 
1895,  Allen  B.  Johnston  made  an  assignment  of  the  personal 
property  in" question  to  the  plaintiff  for  the  benefit  of  credit- 
ors. On  the  following  day  the  plaintiff,  as  such  assignee,  took 
possession  of  the  stock  of  merchandise  in  question.  On  the  6th 
day  of  March  following,  the  defendant,  as  sheriff  of  Flathead 
county,  levied  several  writs  of  attachment  upon  said  stock  of 
merchandise,  and  took  the  possession  thereof  from  the  plaint- 
iff. The  suits  in  which  the  attachments  were  issued  were 
commenced  in  Flathead  county  by  several  creditors  of  Allen 
B.  Johnston.  On  the  25th  day  of  March,  the  plaintiff,  as 
assignee  of  said  Johnston,  commenced  this  action  for  the  re- 
covery of  the  possession  of  the  property  mentioned  in  the 
complaint. 

The  defendant  admitted  the  taking  of  the  property,  but 
justified  the  taking  thereof  under  the  writs  of  attachment 
aforesaid;  denied  that  the  plaintiff  was  the  owner  of  the  goods, 
as  alleged  in  the  complaint,  at  the  time  he  took  possession 
thereof,  or  at  any  time,  but  alleged  that  plaintiff  was  simply 
the  aorent  of  Allen  B.  Johnston  and  others.  The  defendant 
further  alleged,  on  information  and  belief,  that  the  assignment 
made  by  Allen  B.  Johnston  to  plaintiff,  Vogt,  was  fraudulent 
and  void,  and  made  for  the  purpose  of  hindering  and  de- 
frauding the  creditors  of  said  Johnston.  The  replication 
denied  the  affirmative  matters  pleaded  in  the  answer. 

The  case  was  tried  to  a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff.  Thereafter  the  District  Court  granted  defend- 
ant's motion  for  a  new  trial.  From  this  order  the  plaintiff 
appeals. 

H.  L.  Clinton^  W.  D.  Hill^  and  C.  B.  Nolan^  for  Appel- 
lant. 

a  H.  Foot,  W,  K  JSToffsingeTy  and  John  F.  Duffy,  for 
Respondent. 

Pembebton,  C.  J.  — During  the  trial  of  the  case  the  court 
permitted  the  defendant  to  ask  the  witness  A.  B.  Johnston,  the 


824  VoGT  i;.  Baldwin.  [Oct.  T.' 97 

assignor  of  the  property  mentioned  in  the  complaint,  on  cross- 
examination,  if  he  had  not  stated,  at  different  times  and  places 
mentioned,  after  the  assignment,  to  certain  persons,  that  at 
the  time  he  made  the  assignment  he  did  not  owe  one  Hall  any- 
thing; Hall  being  one  of  the  preferred  crec'itors  for  a  large 
amount,  named  in  the  deed  of  assignment.  The  court  also 
permitted  the  witness,  on  cross-examination,  to  be  interro- 
gated as  to  statements  he  had  made,  as  to  the  value  of  the  prop- 
erly assigned,  tending  to  contradict  the  testimony  of  the  wit- 
ness as  to  the  value  thereof.  These  statements,  as  to  what 
the  witness  said  about  owing  Hall  nothing,  and  about  the  value 
of  the  goods,  it  is  conceded  were  made  after  the  assignment. 
The  questions  were  all  put  and  the  statements  made  with 
A  view  to  impeachingthecredibility  of  the  witness  A.  B.  John- 
ston, and  the  entire  examination  of  the  witness  was  over  the 
objection  of  the  plaintiff. 

At  the  close  of  the  testimony  of  the  plaintiff,  the  court  made 
this  order  in  relation  to  the  testmony  of  witness  Johnston, 
above  referred  to:  '*A11  testimony  of  the  witness  Johnston, 
as  to  admissions  made  subsequent  to  the  date  of  assignment, 
offered  for  the  purpose  of  laying  the  ground  for  impeachment, 
as  stated  by  defendant's  counsel,  and  objected  to  by  plaintiff^s 
counsel,  is  stricken  out. " 

To  this  action  of  the  court  the  defendant  objected  at  the 
time,  and  made  such  action  the  basis  of  assignment  No.  18  in 
his  assignment  of  errors,   which  is  as  follows: 

<  *The  court  erred  in  striking  out  the  testimony  of  witness  A. 
B.  Johnston  as  to  admissions  made  subsequent  to  the  date  of 
the  assignment  offerred  by  defendant,  for  the  purpose  of  lay- 
ing grounds  for  impeachment." 

In  sustaining  the  motion  for  a  new  trial  the  court  says  it  did 
so  because  it  was  convinced  that  its  action  in  striking  out  this 
testimony  was  erroneous.  The  plaintiff  contends  that  the 
court  erred  in  granting  a  new  trial. 

Counsel  for  the  appellant  argues  that  the  court  erred  in  per- 
mitting the  witness  Johnston  to  be  interrogated  as  to  any 
statements  he  made  after  the  assignment  as  to  whether  he  owed 
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Hall,  or  in  relation  to  the  value  of  the  stock  of  goods  at  the 
the  time  of  the  assignment,  for  the  reason,  as  he  says,  that  it 
was  not  competent  to  attack  the  assignment  by  any  state- 
ments the  assignor  might  make  thereafter,  and  that,  all  such 
statements  being  incompetent  and  immaterial,  he  could  not  be 
im|)eaehed  on  account  of  having  made  them. 

Counsel  may  be  right  in  his  argument  that  the  assignment 
could  not  be  impeached  by  statements  of  the  assignor  n)ade 
thereafter.  But  we  think  there  is  a  difference  between 
impeaching  an  assignment  and  impeaching  a  witness  by  prov- 
ing contradictory  statements  made  by  the  witness  after  the 
assignment.  The  object  of  the  examination  of  the  witness  was 
not  to  impeach  the  assignment,  but  to  impeach  the  credibility 
of  the  witness.  He  had  testified  as  to  bow  much  he  owed  to 
Hall,  and  as  to  the  value  of  the  stock  of  goods  at  the  time  of 
the  assignment.  He  was  one  of  the  chief  witnesses  for  the 
plaintiff.  The  defendant  had  a  right  to  test  the  credibility  of 
the  witness  by  a  proper  cross-examination  as  to  anything  con- 
nected with  the  issues  being  tried.  The  jury  was  entitled  to 
have  the  witness  so  examined  as  to  be  able  to  pass  upon  his 
credibility.  So  that  we  think  it  was  permissible  to  so  cross- 
examine  the  witness  as  to  any  matter  connected  with  his  tes- 
timony in  chief  as  to  determine  his  credibility.  The  cross- 
examination  was  certainly  so  connected  with  the  main  issue 
as  to  be  incidentally  connected  with  the  subject  of   the  action. 

Treating  of  this  subject,  the  court  in  Seller  v.  Jenkina,  97 
Ind.  430,  said:  '*The  effect  of  proving  contradictory  state- 
ments extends  no  further  than  the  question  of  credibility. 
Such  evidence  does  not  tend  to  establish  the  truth  of  the  mat- 
ters embraced  in  the  contradictory  statements;  it  simply  goes 
to  the  credibility  of  the  witness.  [Davis  v.  Ilardy^  76  Ind. 
272;  Uicks  v.  Stone,  13  Minn.  434,  Gil.  398.)  This  consid- 
eration, in  itself,  supplies  a  strong  reason  for  allowing  a  lib- 
eral latitude  in  cross-examining,  for  the  purpose  of  laying  a 
foundation  for  impeachment,  for  a  witness  who  tells  a  false- 
hood concerning  a  matter  incidentally  connected  with  the  sub- 
ject of  the  action  is  as  likely  to  testify  untruly  as  if  the  false- 
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hood  had  directly  affected  the  issue.  It  is  difficult  to  perceive 
why  a  material  falsehood  concerning  a  matter  collaterally  re- 
lated to  the  main  question  is  not  as  effective  against  the  credi- 
bility of  the  witness  as  one  immediately  bearing  upon  the 
question." 

And  in  Davis  v.  Hardy,  76  Ind.  272,  where  the  same  prin- 
ciple was  involved  which  we  are  here  discussing,  the  court 
said  :  ''There  was  also  the  testimony  of  one  witness  that  Ed- 
wards had  said  to  him  that  he  (Edwards)  had  paid  Fisher,  and 
that  the  assignment  to  the  appellee  was  a  sham.  This  evi- 
dence was  admissible  for  the  purpose  of  discrediting  Edwards, 
but  for  no  other  purpose.  It  did  not,  as  against  the  appellee, 
tend  to  show  the  truth  of  the  statement  so  claimed  to  have 
been  made  by  Edwards.  It  was  not  evidence  in  support  of 
the  appellant^ s  answer." 

In  iricks  V.  Stofie,  13  Minn.  434  (Gil.  398),  where  this 
question  was  treated,  the  court  said  :  ''The  fact  that  the 
statements,  the  proof  of  which  was  objected  to,  were  the 
declarations  of  the  alleged  fraudulent  vendors,  does  not  affect 
their  competency  for  the  purpose  of  impeachment." 

While  the  testimony  stricken  out  by  the  court  may  not  have 
been  competent  for  the  purpose  of  impeaching  the  deed  of 
assignment,  it  was,  we  think,  competent  for  the  purpose  of 
impeaching  the  witness. 

Appellant  contends  that  the  specification  of  error  contained 
in  assignment  No.  18,  upon  which  the  new  trial  was  granted, 
was  defective,  and  that  the  court  should  have  disregai^ded  it 
on  the  hearing  of   the  motion. 

The  object  of  the  assignment  of  error  is  to  call  the.  atten- 
tion of  the  court  to  the  action  complained  of.  The  court  cer- 
tainly had  its  attention  sufficiently  called  to  the  action  com- 
plained of  by  the  assignment  in  question,  for  in  its  order  the 
court  particularly  refers  to  it,  and  grants  the  new  trial  on 
account  thereof.  The  action  of  the  District  Court  in  grant- 
ing or  refusing  a  motion  for  a  new  trial  has  always  been  con 
sidered  by  this  court  largely  discretionary.     We  see  no  such 
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abuse  of  discretion  on  the  part   of   the  court  in  this  case  as  to 
demand  a  reversal  of   the  order  appealed  from. 

The  order  and  judgment  of  the  District  Court  are  affirmed. 


Affirmed. 


Hunt  and  Buck,  JJ.,  concur. 


ELIZABETH  D.  BAXTER,  Respondent,  v.  KATE  M. 
HAMILTON,  ET  AL.,  Appellants. 

[Submitted  Not.  17. 1897.    Decided  Dec.  l,  1897.] 

New  Trial — Insufficient  Evidence — Amendment  of  Answer — 
Discretion — Ham^dAJtyriting^  proof  of — Rvles  of  Evidence^ 
Changing —  Constitutionality. 
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1. 


3. 


4. 


5. 


New  TKiAjj—InavfficiMl  JE^ridence.— An  order  denying  a  motion  for  a  new  trial  will 
not  be  xoTersed,  when  the  record  shows  a  substantial  conflict  In  the  evidence. 
Amxndmknt  of  ANSWBB—Dfocrefton.— There  Is  no  abuse  of  Judicial  discretion  In 
refusing  to  amend  an  answer  by  pleading  the  statute,  which  motion  Is  made  at  the 
dose  of  the  testimony. 

H  AKDWBiTiNG— Proo/  crf.— Under  Sections  8234  and  3235,  Code  of  Clyil  Procedure, 
where  the  question  at  Issue  is  the  genuineness  of  the  signature  to  a  paper,  signa- 
tures dearly  proven  to  be  those  of  the  person  whose  writing  Is  under  Investigation, 
may  be  used  for  the  purpose  of  comparison. 

RuLBS  OF  EviDBNCs,  Chakoino— CoTutitiiflonoU/]/.— A  diange  In  the  rules  of 
evidence  is  not  unconstitutional  as  to  case  pending—there  is  no  vested  right  to  liave 
a  case  determined  by  the  existing  of  evidence.  (Section  8465,  Code  of  Civil  Pro- 
cedure, construed.) 

Nkwly  Disgovkbed  EyiDicNCE.~As  a  rule  courts  will  not  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence  which  merely  tends  to  Impeach  the  credit  of 
a  witness  at  the  trial. 


Appeal  from  District  Courts  Silver  Bow  county.  John 
J.  McHattony  Judge. 

Action  by  Elizabeth  D.  Baxter  against  Kate  M.  Hamilton 
and  the  Covenant  Mutual  Benefit  Association.  Judgment  for 
plaintiff,  and  defendant  Hamilton  appeals.     Affirmed. 

Statement  of  the  case  by  the   justice  delivering  the  opinion. 
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The  plaintiff  (respondent  here)  sued  the  defendant,  appellant, 
Kate  M.  Hamilton,  and  the  Covenant  Mutual  Benefit  Asso- 
ciation of  Illinois,  to  have  the  said  Kate  M.  Hamilton  ad- 
judged trustee  for  plaintiff,  and  to  hold  a  certain  certificate  of 
life  insurance  for  $2,500,  issued  by  the  said  defendant  the 
Covenant  Mutual  Benefit  Association  of  Illinois  (in  which  the 
defendant  is  named  as  beneficiary, )  in  trust  for  the  plaintiff, 
which  said  certificate  was  originally  issued  on  October  5,  1S85, 
to  William  Hamilton,  and  wherein  the  plaintiff  was  named  as 
beneficiary. 

William  Hamilton,  on  September  13,  1885,  applied  for 
membership  in  the  said  association,  and,  in  due  course  of 
time,  had  a  certificate  issued  to  him,  by  which  the  said  sum 
of  $2,500  was  to  be  payable,  in  the  event  of  his  death,  to  his 
daughter,  Elizabeth  D.  Baxter,  this  plaintiff  and  respondent 
Hamilton  died  on  February  11,  1894. 

In  her  complaint  the  plaintiff  alleged  that  about  April  15, 
1886,  the  defendant  Kate  M.  Hamilton,  who  had  maiTied  the 
said  William  Hamilton  about  that  time,  for  the  purpose  of 
cheating  and  defrauding  this  plaintiff  procured  and  forwarded 
to  the  Covenant  Mutual  Benefit  Association  a  writing  pur- 
porting to  be  a  request  on  the  part  of  William  Hamilton  to 
have  the  beneficiary  named  in  hiij  certificate  of  insurance 
changed  from  Elizabeth  D.  Baxter,  his  daughter,  to  herself, 
Kate  M.  Hamilton,  his  wife,  and  forwarded  also  what  pur- 
ported to  be  the  written  consent  of  this  plaintiff  to  the  pro- 
posed change  of  beneficiaries;  and  it  is  averred  that  the  asso- 
ciation in  good  faith  made  the  change  from  Elizabeth  D. 
Baxter  to  Kate  M.  Hamilton.  Plaintiff  alleged  that  this 
writing,  purporting  to  have  been  signed  by  her  father,  William 
Hamilton,  is  a  forgery,  and  that  the  writing  purporting  to  l)e 
her  consent  to  the  change  of  beneficiaries  is  also  a  forgery. 

The  defendant  Kate  M.  Hamilton  denied  the  allegations  of 
forgery  and  wrong,  and  averred  that  the  signatures  attached 
to  the  request  for  a  change  of  beneficiaries  were  genuine,  and 
that  she  was  and  is  entitled  to  the  proceeds  of  the  certificate 
of  life  insurance. 
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There  was  a  trial  by  a  jury,  special  issues  and  a  general 
verdict  were  found  for  plaintiff. 

Defendant  moved  for  a  new  trial.  .  This  was  denied.  She 
appeals  to  this  court  from  the  judgment  and  the  order  deny- 
ing her  a  new  trial. 

John  W.   Cottei^  for  Appellant. 

The  court  may,  in  its  discretion,  in  furtherance  of  justice, 
after  notice  to,  or  in  the  presence  of  the  adverse  party,  allow 
a  pleading  to  be  amended.  (Compiled  Stat.,  Code  of  Civil 
Procedure,  Section  116;  Code  of  Civil  Procedure,  Section 
774;  PcUmer  v.  McMasters^  6  Montana,  169;  Ramsey  v.  Cora- 
pany^  6  Montana,  498.)  Even  after  the  evidence  is  concluded 
they  may  be  so  amended  as  to  make  the  issues  tried  in  the 
evidence  conform  to  the  pleadings.  ( WorTnall  v.  Reins,  1 
Montana,  627;  Palmer  v.  McMasters^  6  Montana,  169.) 
More  liberality  is  shown  to  a  defendant  in  allowing  amend- 
ments to  an  answer  than  other  pleadings.  (Bliss  on  Code 
Pleadings,  Section  430. )  Statutes  of  Limitations  are  statutes 
of  repose,  and  favorably  regarded  by  the  courts.  (Wood  on 
Limitations,  Section  4.)  The  statute  begins  to  run  upon  the 
discovery  of  the  fraud,  or  rather  from  the  time  it  could,  with 
ordinary  diligence,  have  been  discovered.  (Compiled  Stat., 
Code  of  Civil  Procedure,  Section  42;  Wood  on  Lioiitations, 
Sections  275-276;  13  Am.  and  Eng.  Ency.  of  Law,  p.  730.) 
The  writings  were  admitted  over  defendant's  objection  on  the 
ground  that  they  were  irrelevant,  immaterial  and  incompetent. 
Plaintiff  contended  that  under  the  new  code,  properly  identi- 
fied papers  may  be  used  for  comparisons,  to  which  offers  the 
defendant  objected  on  the  ground  that  the  action  was  com- 
menced and  then  pending  under  the  old  code,  the  objection 
being  overruled.  '*No  action  or  proceeding  commenced  be- 
fore this  code  takes  effect,  and  no  right  accrued,  is  effected  by 
its  provisions."  (Code  of  Civil  Procedure,  Section  3455.) 
Under  the  law  in  force  prior  to  the  adoption  of  the  code  and 
at  the  time   of  the  commencement  of  this  action,  knowledge 
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of  handwriting  by  comparison,  or  comparison  of  handwritings 
upon  the  trial  of  a  cause  was  not  permissible.  (Davis  v. 
Fredericks^  3  Montana,  262.)  Under  the  Code  of  Civil  Pro- 
cedure, laws  of  1895,  the  rule  was  changed  by  the  provisions 
of  Section  3235.  But  if  the  case  comes  within  the  provisions 
of  the  Code  of  Civil  Procedure,  the  writings  offered  for  the 
purpose  of  comparison  were  not  admitted  or  treated  as  genu- 
ine by  the  defendant,  or  proved  to  be  genuine.  (Trans. ,  p. 
40. )  It  was  not  shown  by  the  testimony  of  any  witness  that 
the  writings  were  genuine;  and,  therefore,  we  believe  that 
they  were  incompetent.  (Estate  of  Cartery^  66  Cal.  470- 
475.)  A  paper  introduced  for  comparison  cannot  be  proven 
genuine  by  the  opinion  of  a  witness.  {Tome  v.  TJie  Railroad 
Company y  17  Am.  Rep.  540,  59,  60;  1  Wharton  Evidence, 
Sections  709-714;  IJyde  v.  Woolfolk,  1  Iowa  160;  Rodger's 
Expert  Testimony,  pp.  315-316;  1  Rice  on  Evidence,  p.  369.) 
Under  the  law,  the  deceased  had  the  right  to  change  the 
beneficiary  in  the  certificate  at  any  time  he  saw  fit,  without 
consulting  her.  (Niblack  on  Benefit  Societies  and  Accident 
Ins.,  Sections  211-212.)  The  beneficiary  had  no  vested  right 
in  the  policy,  or  in  the  contract.  (Niblack  Section  212,  citing 
also  same  author,  Section  219,  221,  226,  223,  213  and  234.) 
Appellant  contends  that  the  court  erred  in  overruling  her  mo- 
tion for  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence and  newly  discovered  evidence,  in  addition  to  the  errors 
of  law  complained  of.  The  rule  is  well  settled  that  where 
there  is  a  substantial  conflict  of  the  evidence,  the  appellate 
court  will  not  disturb  the  rulings  of  the  lower  court  on  the 
ground  of  insufficiency  of  the  evidence  to  sustain  the  verdict 
or  findings,  or  other  decision.  Appellant  contends  that  the 
rule  is  not  applicable  to  this  case  for  the  reasons  hereinafter 
set  forth.  Findings  may  be  tested  by  the  evidence,  and  if 
erroneous  conclusions  are  drawn  from  them  the  questions  may 
be  presented  on  appeal.  (Sweetser  v.  Dol>bi7is,  65  Cal.  529; 
Hewlett  V.  Pitcher  et  al,^  85  Cal.  542,  545.)  If  it  appears  to 
a  reasonable  certainty  that  the  verdict  or  decision  was  wrong 
upon  the  evidence,  it  will  be  set  aside,  although  there  be  di- 
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rect  testimony  to  support  it.  (Hayne  on  New  Trial  and  Ap- 
peal, Section  288,  p.  866.)  Where  the  evidence  appears  to 
be  unworthy  of  belief,  and  was  sustained  by  the  findings,  the 
Supreme  Court  may  direct  a  new  trial.  (Hayne  New  Trial 
and  Appeal,  Section  288,  p.  867;  Branson  v.  Carruthers^  49 
Cal.  381;  Ghierrero  v.  Ballerina^  48  Cal.  121.)  Where  the 
great  current  of  the  evidence  is  against  the  verdict,  the  Su- 
preme Court  will  set  it  aside,  even  though  there  is  some  evi- 
dence to  support  it.  {Field  v.  Shorb,  99  Cal.  661;  Dickey  v. 
Davis,  39  Cal.  665;  16  Am.  and  Eng.  Ency.  of  Law,  660.) 
Where  a  jury  catches  at  a  mere  semblance  of  evidence  to  find 
a  verdict,  it  will  be  set  aside.  {Driscoll  v.  SL  By.  Co.,  97 
Cal.  563.)  The  verdict  or  decision  of  a  jury  must  have 
meritorious  support.  {^mithY.  BeLshaw,  89  Cal.  427.)  The 
inherent  improbability  of  the  plaintiff^  s  statement,  that  she 
was  requested  to  sign  the  consent  to  a  change  of  beneficiaries, 
and  started  but  failed  to  do  so,  denies  it  all  claim  to  belief. 
{^Mattock  V.  GoughnouT,  11  Montana,  265;  2  Rice  on  Evi- 
dence, p.  788.)  **It  is  the  general  concurrence  of  courts, 
that  the  testimony  of  experts  even  when  admissible  is  uncer- 
tain and  unsatisfactory,  for  an  expert  is  never  called  as  a  wit- 
ness unless  his  interests  and  views  have  been  previously 
ascertained  to  be  with  the  party  calling  him."  {Keliey  y. 
Cable  Company^  8  Montana,  449.)  Expert  testimony  is  en- 
titled to  little  weight,  and  is  of  a  low  degree.  (1  Rice  on 
Evidence,  pp.  329,  337,  338;  Rogers  Expert  Testimony, 
Section  202;  Mut.  Ben.  Ins.  Co.  v.  Brovm,  30  N.  J.  Eq. 
193,  200,  201;  In  re  Gordon's  Will,  26  Atl.  Rep.  268-277; 
Kerr  v.  Zems/ord,  2  L.  R.  A.  668,  676.)  It  is  much  too  un- 
certain, even  when  only  slightly  opposed,  to  be  the  founda- 
tion of  a  judicial  decision.  (JHut.  Ben.  Ins.  Co.  v.  Brown, 
30  N.  J.  Eq.  201;  1  Greenleaf  Evidence,  Section  580,  note 
4.)  * 'Opinions  with  regard  to  hand  writing,  are  the  weakest 
and  least  reliable  of  all  evidence  as  against  direct  proof  of  the 
execution  of  the  instrument."  (Rogers  Expert  Testimony, 
p.  461;  Jtistice  Grier  in  U.  S.  v.  Darnaud,  3  Wall.  Jr.  143; 
Rogers  Expert  Testimony,  pp.  160, 161;  2  Rice  on  Evidence, 
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p.  799;  U,  S.  V.  Pendergast,   32  Fed.   Rep.    198;  Rogers  Ex- 
pert Testimony,  462;  In  re  Foster's  Will^   34  Mich.  21,  25.) 

F,  T,  McBride^  for  Respondent. 

The  uniform  ruling  of  appellate  courts  has  been  that,  the 
exercise  of  the  judicial  discretion  in  the  matter  of  amendment 
to  pleadings  will  not  be  reviewed  unless  there  has  been  an 
abuse  of  discretion.  ( Billings  v.  Sanderson^  8  Montanai 
201.)  During  the  progress  of  the  trial  appellant  offered  in 
evidence  several  genuine  signatures  of  William  Hamilton  for 
the  purpose  of  comparison  with  the  contested  writing.  Ap- 
}>ellant  having  used  other  signatures  of  William  Hamilton  as 
found  upon  papers  not  in  evidence  in  the  case  for  any  other 
purpose  than  for  comparison  (p.  101  and  102)  is  not  now  in  a 
position  to  complain  that  respondent  followed  the  same  rule  in 
the  introduction  of  her  testimony.  The  rule  followed  by  the 
respondent  was  the  correct  rule.  (Sections  3234,  3235, 
3455  and  3482,  Code  of  Civil  Procedure;  Marshall  v.  Han- 
cock^ 22  Pac.  Rep.  61-62;  Same  case  80  Cal.  82;  see  also 
Moore  V.  Pahrier.  44  Pac.  Rep.  144. )  The  sufficiency  of 
proceedings  taken  before  the  code  went  into  operation  must 
be  determined  by  the  law  in  force  then  and  by  no  other  rule. 
[Cauljield  V.  Doe^  45  Cal.  221,  223;  Hancock  v.  Th(nii^  46 
Cal.  643.)  The  evident  object  of  Sections  3455  and  3482  is 
not  to  interfere  with  any  vested  rights  and  to  render  uniform 
so  far  as  may  be  the  course  of  procedure  in  pending  proceed- 
ings. {Kelly  V.  Larkin,  47  Cal.  58;  McMinn  v.  Bl(S»^  31 
Cal.  122;  Bishop's  Written  Law,  Section  179.)  Sections3234 
and  3235  relate  merely  to  the  remedy,  declaring  a  rule  of 
evidence  to  govern  the  courts  in  the  trial  of  cases  and  in  no 
sense  can  they  be  said  to  effect  any  vested  right.  {Donntry. 
Fahner,  20  Cal.  40,  47,  48.)  Men  are  distinguished  by  their 
handwriting  as  well  as  by  their  faces  for  it  is  seldom  that  the 
shape  of  their  letters  agree  any  more  than  the  shape  of  their 
bodies.  (Buller's  Nisi  Frius  236;  2  Pothier  on  Obligations 
156.)     The  general  rule  which  admits  of  proof   of  handwrit- 
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ing  of  a  party  is  founded  on  the  reason  that  in  every  person's 
manner  of  handwriting  there  is  a  peculiar  prevailing  char- 
acter which  distinguishes  it  from  the  handwriting  of  every 
other  person.  {Strong  v.  Brewer^  17  Ala.  706,  710.)  The 
handwriting  of  every  man  has  something  peculiar  and  dis- 
tinct from  that  of  every  other  man  and  is  easily  known  by 
those  accustomed  to  see  it.  (Peak's  Evidence  102;  and  see 
Tichborne's  Trial,  charge  of  Chief  Justice  Cockburn,  p.  762.) 

Hunt,  J. — The  most  important  piece  of  evidence  introduced 
upon  the  trial  was  a  paper  purporting  to  be  the  request  of 
William  Hamilton  to  the  Covenant  Mutual  Benefit  Association 
to  change  the  beneficiary  in  his  certificate  from  the  name  of 
his  daughter,  Mrs.  £.  D.  Baxter,  the  plaintiff  herein,  to  that 
of  his  wife,  Mrs.  Kate  M.  Hamilton. 

This  paper  was  signed  ''William  Hamilton,"  and  just  be- 
low this  signature  was  appended  a  consent  and  request  to  the 
foregoing  change,  signed  <'Mrs.  E.  D.  Baxter." 

The  witnesses  whose  names  appear  on  the  paper  were  ^  <  John 
B.  Scott"  and  «*Hilma  Johnsson." 

Upon  the  trial  many  genuine  signatures  of  William  Hamil- 
ton were  introduced,  and  various  experts  were  called  to  testify 
by  comparison  of  the  genuine  writings  and  the  signature  upon 
the  request  to  the  Covenant  Mutual  Benefit  Association  just 
above  referred  to.  The  plaintiff's  witnesses  swore  that,  in 
their  opinions,  the  signature  < 'William  Hamilton"  to  the  re- 
quest was  not  genuine;  while,  on  the  other  hand,  witnesses 
for  the  defendant  testified  that  they  believed  it  was  genuine. 

Mrs.  Baxter,  the  plaintiff,  positively  swore  that  she  had 
never  signed  the  consent  to  the  change  of  beneficiaries,  and 
that  what  purported  to  be  her  signature  was  a  forgery. 

One  of  the  persons  whose  name  appeared  as  a  witness  (John 
B.  Scott)  testified  positively  that  he  had  never  signed  the  pa- 
per introduced  at  all,  and  that  the  name  ''John  B.  Scott," 
signed  thereto,  was  not  his  signature. 

The  other  person  whose  name  appears  on  the  paper  as  a  wit- 
ness (Hilma  Johnsson)  said  that  she  had  no  recollection  of 
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having  signed  such  a  paper,  although  it  looked  like  her  writ- 
ing. 

The  defendant  Mrs.  Hamilton  swore  that  Mrs.  Baxter  had 
signed  the  consent  in  her  presence,  and  that  Mr.  Hamilton 
signed  the  request  for  the  change  while  witness  and  Mrs.  Bax- 
ter were  in  the  room  with  him. 

There  were  various  circumstances  and  facts  introduced  by 
the  plaintiff  tending  to  corroborate  her  version  of  the  facts, 
but  it  is  not  necessary  to  incumber  this  opinion  with  any 
further  statement  of  the  evidence. 

The  court  submitted  special  issues  to  the  jury,  wherein  they 
found  that  William  Hamilton  did  not  sign  the  paper  bearing 
the  name  <<  William  Hamilton,"  requesting  a  change  of  benefi- 
ciaries in  his  life  insurance;  that  Mrs.  Baxter  did  not  sign  the 
consent  to  the  alleged  change  of  beneficiaries;  that  the  signa- 
ture '* William  Hamilton,"  appended  to  the  paper  referred  to, 
was  a  forgery;  and  that  the  signature  ^^Mrs.  E.  D.  Baxter,*' 
which  appears  upon  the  paper,  was  also  a  forgery.  It  was 
likewise  specially  found  that  William  Hamilton  did  not,  in 
the  presence  of  John  B.  Scott  and  Hilma  Johnson,  sign  the 
paper  referred  to. 

The  District  Court  adopted  these  findings,  and  entered  a 
judgment  for  the  plaintiff. 

On  the  motion  for  a  new  trial,  the  court  refused  to  disturb 
the  verdict  of  the  jury. 

The  case  presented  is  therefore  one  where  there  was  a 
radical  and  substantial  conflict  in  the  evidence,  and  where  the 
lower  court  has  refused  to  grant  a  new  trial.  Therefore  this 
court  cannot  now  disturb  the  verdict  of  the  jury  and  the 
judgment  of  the  District  Court  upon  the  ground  that  the  evi- 
dence was  insufficient  to  justify  the  verdict.  (^Methodist 
Churchy.  Rickarda,  16  Montana  70,  40  Pac  73.)  This  dis- 
poses of  the  main  contention  of  the  appellant. 

Objection  is  made  to  the  refusal  of  the  court  to  permit  the 
defendant  to  amend  her  answer  by  pleading  the  statute  of 
limitations.  This  proposed  amendment  was  based  upon  the 
theory  that  the  plaintiff,   having  acquired  an  interest  in  the 
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benefit  to  acciae  by  the  certificate  of  insurance,  and  having 
had  knowledge  of  the  facts  concerning  the  change  of  benefi- 
ciaries from  the  year  1886,  and  having  made  no  objection 
thereto  until  after  the  death  of  her  father,  in  1894,  was 
barred  of  a  remedy  under  the  statute. 

We  do  not  see  exactly  how  the  plaintiff  ever  could  have  ac- 
quired any  interest  whatever  in  the  benefit  other  than  a  con- 
tingent one,  which  could  not  vest  until  after  the  death  of  her 
father,  WiUiam  Hamilton.  Furthermore,  the  jury  having 
found  that  the  plaintiff  never  signed  the  consent  to  the  change 
of  beneficiaries  at  all,  and  that  the  signature  of  William 
Hamilton  was  a  forgery,  any  amendment  based  upon  the  sup- 
position that  he  did  make  the  request  for  the  change,  and  that 
plaintiff  consented  to  such  a  change,  became  immaterial. 
Again,  request  to  make  this  amendment  was  not  made  until 
after  the  close  of  the  testimony  in  the  case,  and  we  see  no 
abuse  of  discretion  on  the  part  of  the  District  Court  in  refus- 
ing to  allow  it. 

Objection  was  made  to  the  use  of  certain  signatures  clearly 
proven  to  be  the  genuine  signatures  of  William  Hamilton,  for 
the  purpose  of  comparison  with  the  writing  on  the  request 
for  a  change  of  beneficiaries.  Sections  3234  and  3235,  Code 
of  Civil  Procedure,  permitted  the  introduction  of  such  evi- 
dence. (Marshall  v.  Hancock,  80  Cal.  82,  22  Pac.  61;  Moore 
V.  i^a/m^(Wash.)44Pac.   144.) 

It  is  also  argued  that  under  the  law  in  force  prior  to  the 
adoption  of  the  code,  and  at  the  time  of  the  commencement 
of  this  action,  knowledge  of  handwriting  by  comparison,  or 
comparisons  of  handwritings,  upon  the  trial  of  the  case,  was 
not  permissible.  Davis  v.  Fredericks^  3  Montana  262,  Is 
cited  by  appellant  to  support  this  contention. 

Whatever  the  law  may  have  been  prior  to  the  adoption  of 
the  new  code  is  not  important,  for  the  code  provisions  control 
in  this  case.  It  is  fundamental  that  a  person  has  no  vested 
right  to  have  a  controversy  determined  by  existing  rules  of 
evidence.  Like  other  rules  affecting  the  remedy,  they  are 
subject  to  modification  and  control  by  the  legislature.   (Cooley, 
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Const.  Lim.  p.  450.)  Section  3465  of  the  new  Code  of  Civil 
Procedure,  providing  that  no  action  or  proceeding  commeDced 
before  the  new  codes  took  effect,  and  no  right  accrued,  was 
to  be  affected  by  their  provisions,  was  intended  to  save  vested 
rights  from  being  interfered  with,  but  did  not  affect  statutes 
relating  merely  to  the  remedy,  by  declaring  that  certain  rules 
of   evidence  should  govern  the  courts  in  the  trial  of  cases. 

The  court  refused  to  grant  a  new  trial  upon  the  ground  of 
newly -discovered  evidence.  Two  affidavits  upon  which  de- 
fendant relied  in  this  respect  were  addressed  principally  to 
newly-found  opinion  evidence  of  two  persons  that  the  signa- 
ture '*John  B.  Scott"  on  the  paper  in  evidence  was  genuine. 
Scott,  by  counter  affidavit,  denied  the  matter  in  such  affida- 
vits. Neither  affidavit  referred  to  the  signatures  of  William 
Hamilton  or  Mrs.  E.  D.  Baxter,  the  genuineness  or  falsity  of 
which  were  the  material  issues  submitted  to  the  jury. 

As  a  rule,  courts  will  not  grant  new  trials  on  the  ground 
of  newly-discovered  evidence,  which  goes  only  to  impeach  the 
credit  of  a  witness  on  the  trial.  {Ley son  v.  Davisy  17  Mon- 
tana, 220,  42  Pac.  775.)  On  the  showing  made,  we  cannot 
say  that  the  discretion  of  the  District  Court  was  not  properly 
exercised. 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed, 
Buck,  J.,  concurs. 


'  90    338 
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^  338       MONTANA  ORE  PURCHASING  COMPANY,  Appellant, 
^  ^^"  V.    BOSTON    AND    MONTANA    CONSOLIDATED 

COPPER  AND    SILVER   MINING   COM- 
PANY, Respondent. 

[Submitted  October  11, 1897.    Decided  December  1, 1897.] 

Mining  Claims — Law  of  Apex — Patent. 

1.    Where  an  application  for  a  patent  to  a  mining  claipi  expressly  excludes  a  certain 
namber  of  acre^  thereof  Included  within  Its  exterior  limits,  and  definitely  deeeribed, 
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and  a  patent  U  issued  according  to  the  description  in  the  application,  the  patentee 
acquires  no  right  to  that  portion  of  the  vein  haying  its  apex  in  the  surface  ground 
which,  although  within  the  exterior  limits  of  the  claim,  is  excluded  from  the  grant. 
9.  Sa  M  R— Patent.— A  patent  to  a  mining  claim  in  so  far  as  it  attempts  to  conrey  the  dis- 
ooyery  lode  on  its  strike,  independently  of  the  surface  granted.  Is  Toid  and  of  no 
effect. 

Appeal  /rem  District  Cov/rt^  Silver  Bow  County.  John 
LincUay^  Judge. 

Application  by  the  Montana  Ore  Purchasing  Company 
against  the  Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company  for  an  injunction.  From  an  order  denying 
such  application,  and  refusing  to  grant  an  injunction  pending 
the  final  determination  of  the  action,  plaintiff  appeals.  Af- 
firmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  owner  of  the  Rarus  quartz  lode  patented  mining  claim 
seeks  to  enjoin  the  owner  of  the  Johnstown  quartz  lode  pa- 
tented mining  claim  from  extracting  ores  at  a  point  within  the 
exterior  boundaries  of  the  latter.  The  history  of  the  Rarus 
and  Johnstown  claims  is  as  follows  : 

Barns.  Johnstown. 

Location Oct.   2,1878  Jan.    24,1879 

Application  for  oflicial  survey May  26, 1882  April  17,1882 

Surrey tTune  6, 1882  May     6,1882 

Application  for  patent Feb.20, 1888  March 3, 188S 

Approval  of  surrey May22, 1883  Jan.     2,1888 

Final  entry Mayl2,1883  Sept.    1,1888 

Patent  issued June  25, 1884  Nov.  25,1884 

The  location  of  the  Johnstown  overlapped  the  suj'face  area 
of  the  Karus  location,  as  illustrated  by  the  following  diagram, 
marked  ''No.  1:" 

DIAGRAM    NO.    1. 
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''The  Rarus  lode,  as  plaintiff  contends,  passes  through  both 
end  lines  of  the  location,  *  *  *  has  a  course  from  north- 
west to  southeast,  and  extends  on  its  strike  perhaps  through 
both  end  lines  of  the  Johnstown  location." 

The  survey  of  the  Rarus  claim,  as  approved  by  the  Sur- 
veyor General,  designated  for  patent  lot  No.  179.  The  sur- 
vey of  the  Johnstown  claim  designated  for  patent  lot  No.  173. 
The  patent  issued  for  the  Rarus,  in  the  description  of  lot  No. 
179,  recites  as  the  initial  corner,  and  the  other  corners  in  run- 
ning its  exterior  boundaries,  corners  marked,  respectively, 
Nos.  1,  2,  3,  and  4.  These  corners,  presumably,  were  coinci- 
dent with  the  corners  of  the  original  location  of  the  claim. 
After  the  description  of  the  exterior  boundary  line,  as  afore- 
said, is  the  following  language  :  ^'Containing  2  98-100  acres 
of  land,  more  or  less,  and  embracing  1,318  linear  feet  of  the 
said  Rarus  lode,  as  represented  by  the  yellow  shading  in  the 
following  plat."  In  the  plat  contained  in  the  patent  the  yellow 
shading  referred  to  is  upon  the  easterly  portion  of  the  claim, 
and  covers  an  area  of  2. 93  acres.  There  is  also  a  fraction  of 
an  acre  in  the  northwesterly  corner  shaded  in  yellow. 

The  following  diagram,  marked  ''No.  2,"  is  illustrative: 

DIAGRAM    NO.     2. 


The  patent  in  its  granting  clause  reads  as  follows  :     '<  ^     * 

^     Do  give  and  grant  unto  the  said ,  and  to  their  heirs 

and  assigns,  the  said  mining  premises  hereinbefore  described 
as  lot  No.  179,  with  the  exclusive  right  of  possession  and  en- 
joyment of  all  the  land  included  within  the  exterior  lines  of 
said  survey  not  herein  expressly  excepted  from  these  presents. 
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and  of  1,318  linear  feet  of  the  said  Bar  us  vein,  lode,  ledge  or 
deposit,  of  the  length  hereinbefore  described,  throughout  its 
entire  depth,  although  it  may  enter  the  land  adjoining  :  *  * 
*  provided,  that  the  right  of  possession  hereby  granted  to 
such  outside  parts  of  such  veins,  lodes,  ledges  or  deposits  shall 
be  confined  to  such  portions  thereof  as  lie  between  two  verti- 
cal planes  drawn  downward  through  the  end  lines  of  said  sur- 
vey at  the  surface,  so  continued  in  their  own  direction  that 
such  vertical  planes  will  intersect  such  exterior  parts  of  said 
veins,  lodes,  ledges  or  deposits,  excepting,  and  excluding, 
however,  from  these  presents,  all  that  portion  of  the  surface 
ground  hereinbefore  described  which  is  embraced  by  said  lots 
Nos.  126,  172  and  173."  Lots  126  and  172,  last  aforesaid, 
represent  portions  of  mining  claims  surveyed  prior  to  the 
Barus  claim,  and  lot  No.  173,  aforesaid,  is  the  lot  surveyed 
for  the  Johnstown  patent. 

The  patent  contained  the  usual  provisions  and  conditions  of 
mining  patents,  and  then  this  clause  of  exclusion:  <<  ^  *  * 
That  the  grant  hereby  made  is  restricted  to  land  hereinbefore 
described  as  lot  No.  179,  with  1,318  linear  feet  of  the  Rarus 
vein,  lode,  ledge  or  deposit  for  the  length  aforesaid,  through- 
out its  entire  depth  as  aforesaid,  together  with  all  other  veins, 
lodes,  ledges  or  deposits,  throughout  their  entire  depth  as 
aforesaid,  the  tops  or  apexes  of  which  lie  inside  the  exterior 
lines  of  said  survey." 

The  United  States  Receiver's  receipt  issued  to  the  Rarus 

patentees  reads  as  follows:     ^'Received  from the  sum 

of  fifteen  dollars,  the  same  being  in  full  for  the  surface  area 
embraced  by  survey  No.  179;  *  *  *  said  mineral  claim 
or  lot  of  land  *  *  *  being  known  as  the  Rarus  lode  min- 
ing claim,  embracing  2  93-100  acres,  as  shown  by  said  sur- 
vey." 

The  application  for  a  patent  to  the  Rarus  claim  designates 
the  land  sought  to  be  patented  as  <<an  area  of  12  97-100 
acres,  *  *  *  excluding  9  9-100  acres  embraced  in  lots 
Nos.  126,  172  and  173,  not  claimed,  leaving  2  98-100  acres 
claimed  by  the  above  named  applicants  for  patent.     (That  is. 
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the  entire  area  of  the  survey  is  claimed,  except  that  portion 
which  is  in  conflict  with  the  Pennsylvania  lode,  lot  No.  172, 
and  that  in  conflict  with  the  Johnstown  lode,  lot  No.  173. )'' 

The  Johnstown  patent,  as  conceded  by  appellant  in  its  brief, 
*  ^conveys  what  was  called  the  Johnstown  lode,  together  with 
the  entire  surface — so  far  as  the  matter  affects  this  contro- 
versy— included  within  the  surface  boundaries  of  the  loca- 
tion." 

The  surface  area  conveyed  by  the  Johnstown  patent  was  18 
acres,  for  which  the  United  States  government  was  paid  f  90. 

Prior  to  the  issuance  of  the  patents  to  the  Rarus  and  Johps- 
town  claims  on  March  7,  1883,  the  owners  of  the  latter  con- 
veyed to  the  owners  of  the  former  a  certain  portion  of  the 
Johnstown  which  is  not  involved  in  the  present  dispute. 

Both  appellant  and  respondent  concur  in  the  inference  that, 
in  order  to  avoid  a  lawsuit  by  reason  of  a  conflict  between  the 
claims,  and  while  steps  were  being  taken  to  obtain  patents 
therefor,  some  compromise  agreement  was  entered  into  be- 
tween said  owners. 

This  is  an  appeal  from  an  order  of  the  District  Court  of 
Silver  Bow  county  denying  an  application  for  a  temporary  in- 
i  junction,  and  refusing  to  grant  an  injunction  pending  the  final 

determination  of  the  action. 

John  J.  McHatton^  «/.  F,  Vaile  and  Robert  B,  Smith,  for 
Appellant. 

John  F.  Forbis,  for  Appellee. 

Buck,  J. — The  vein  or  veins  at  the  point  where  the  ores 
are  in  dispute  lie  about  300  feet  from  the  westerly  end  line  of 
the  Rarus  lode  claim,  as  located,  and  underneath  its  located 
surface. 

Appellant  contends  that,  even  though  the  Johnstown 
owner,  under  its  patent,  acquired  the  surface  of  the  ground  in 
controversy  containing  said  ores,  nevertheless  the  Rarus  pa- 
tent conveyed  all  the  veins  whose  apexes  were  within  the  ex- 
terior boundaries  of  that  claim  as  originally  located.     It  in- 
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sists  that  the  surface  portions  of  the  Rarus  conveyed  by  itn 
patent,  namely,  the  two  areas,  constituting  2. 98  acres,  shaded 
in  yellow  (see  diagram  No.  1),  cannot  be  regarded  as  detached 
from  each  other  so  far  as  the  official  survey  of  the  claim  or 
the  patent  itself  is  concerned,  but  must  be  regarded  as  con- 
nected by  the  intervening  ground  of  the  claim  as  originally  lo- 
cated, although  the  surface  of  such  intervening  ground  was 
conveyed  to  the  Johnstown  patentees. 

In  other  words,  it  is  insisted  that  lot  No.  179,  as  the  official 
survey  of  the  Rarus  was  designated  for  the  purpose  of  patent, 
coincided  as  to  its  exterior  boundaries  with  the  Rarus  claim 
as  originally  located,  and  that,  therefore,  the  patent  to  the 
Rarus  conveyed  all  the  veins  whose  apexes  were  within  the 
surface  of  its  original  location. 

In  support  of  its  position,  it  also  contends  that,  in  the  issu- 
ance of  patents  to  lodes,  the  mining  laws  of  the  United  States 
authorize  a  severance  of  the  minerals  from  the  surface  of  the 
ground  containing  them,  when  conflicting  claims  demand  it. 

While  it  is  true  that  the  surface  of  mining  ground  is  often 
spoken  of  in  the  decisions  of  the  courts  as  an  incident  to  the 
vein  whose  apex  lies  within  or  under  it,  we  are  clearly  of  the 
opinion  that  the  mining  statutes  of  the  United  States  contain 
no  authority  for  the  conveyance  of  the  lodes  or  veins  em- 
braced in  a  located  quartz  claim  independently  of  the  surface 
ground  connected  with  and  containing  or  overlying  them. 
Neither  is  the  subject  of- patented  grant  by  itself. 

Appellant  calls  to  our  attention  various  expressions,  occur- 
rino:  in  different  sections  of  the  United  States  mineral  land 
statutes,  for  the  purpose  of  showing  that  the  surface  is  not 
regarded  as  an  essential  incident  of  the  lode  or  vein  in  or  be- 
low it. 

It  is  no  doubt  true  that  those  statutes,  taken  as  a  whole, 
give  greater  prominence  verbally  to  the  lode  or  vein  than  to 
the  surface  connected  therewith;  but  this  naturally  results 
from  the  fact  that  the  lode  is  the  main  subject  treated.  Such 
expressions  and  such  prominence,  however,  cannot  avail  to 
permit  the  grant  of  lodes  or  veins  embraced  in  a  located  quartz 
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claim  regardless  of  the  surface  connected  therewith.  Jn  sup- 
port  of  this  ruling,  we  deem  it  necessary  to  cite  only  from  a 
most  valuable  treatise  on  mines  which  has  just  been  pub- 
lished. 

In  Section  780,  Vol.  2,  Lindley  on  Mines,  and  Sections  58- 
60,  Vol.  1,  Id.y  the  author  most  ably  discusses  the  subject  of 
the  relationship  of  the  surface  to  the  lode,  and  collates  the 
federal  and  state  decisions  directly  pertaining  thereto.  Want 
of  space  alone  prevents  our  giving  his  language  in  full. 

What  did  the  Rarus  patent  convey  ?  Let  it  be  conceded  that 
the  corners  and  exterior  boundaries  of  the  official  survey,  lot 
No.  179,  coincide  with  the  corners  and  exterior  boundaries  of 
the  claim  as  located.  It  does  not  follow  that  the  patent  granted 
the  claim  as  located.  The  patent  is  sufficiently  unambiguous 
to  speak  for  itself.  If  it  were  not,  however,  in  the  applica- 
tion for  a  patent  to  the  Rarus  claim,  lot  No.  173,  the  official 
survey  of  the  Johnstown  claim,  surveyed  and  approved  prior 
to  the  survey  of  the  former,  is  expressly  excepted.  This  ap- 
plication asks  for  a  patent  to  2.98  acres  of  area  only.  See 
GoMeii  Reward  Mining  Co,  v.  Buxton  Mining  Co, ,  79  Fed. 
868.  The  patentees  of  the  Rarus  paid  to  the  United  States 
$15  only.  The  patent  conveys  an  area  of  2.98  acres  and  do 
more.  Moreover,  it  expressly  excepts  from  the  grant  the 
Johnstown  survey,  lot  No.  173. 

In  so  far  as  the  patent  attempts  to  convey  the  Rarus  lode 
on  its  strike,  independently  of  the  granted  surface  of  2.98 
acres,  it  is  void  and  of  no  effect.  The  order  appealed  from  is 
affirmed. 

Affirmed, 

Hunt,  J.,  concurs. 
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J.   C.  HUNTER,  Respondent,  v,  J.  H.  CONRAD  et  al. 

Appellants. 

Thos.  C.  Bach^  for  Appellant,  Mabel  Barnaby  Conrtid. 

E.  D,    Weed^  for  Respondent. 

Per  Curiam. — Action  on  a  promissory  note  for  $10,000, 
made  by  J.  H.  Conrad  &  Co.  and  Mabel  Barnaby  Conrad, 
dated  March  12,  1893,  due  four  months  after  date.  Defend- 
ants defaulted,  and  judgment  went  against  them  for  $9,269.37, 
balance  found  due  on  the  note  at  date  of  judgment.  Defend- 
ant Mabel  Barnaby  Conrad  appeals  from  the  judgment. 

In  accordance  with  the  stipulation  of  counsel  for  appellant, 
the  judgment  of  the  District  Court,  so  far  as  it  applied  to  ap- 
pellant Mabel  Barnaby  Conrad,  is  modified  so  that  the  judg- 
ment against  her  shall  be  for  the  sum  of  $7,416.50,  with  in- 
terest thereon  at  the  rate  of  7  per  cent,  per  annum  from  July 
12,  1893,  to  the  23d  day  of  March,  1896,  and  with  interest 
thereafter  at  the  rate  of  10  per  cent,  per  annum  from  March 
30,  1896,  until  paid,  together  with  $10.70  costs  and  interest 
thereon  from  March  30,  1896,  at  the  rate  of  10  per  cent,  per 
annum  until  paid,  appellant  to  recover  costs  of  appeal.  As  so 
modified,  the  judgment  appealed  from  is  aflSrmed. 

Modified  and  Affirmed, 


J.   H.   BURFIEND,  et  al.,  Respondents,  v.  THOMAS 
F.  HAMHjTON,  Sheriff,  Appellant. 

[Sabmltted  Oct.  18. 1897.    Decided  Dec.  l,  1897.] 

License — Lien — Priority. 

Undkb  Section  4048  Pollticftl  Code,  property  which  is  held  or  used  in  any  trade,  occu- 
pation or  profession  for  which  a  license  is  required,  is  liable  for  license,  and  the  lien 
for  the  amonnt  of  license  has  precedence  over  any  mortgage  upon  the  same. 
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Appeal  from  District  Courts  Beaverhead  county.  Frarik 
Showers^  Judge. 

Action  by  J.  H.  Burfiend  and  C.  Burfiend,  partners  under 
the  firm  name  of  Burfiend  Bros.,  against  Thomas  F.  Hamilton, 
sheriff  of  Beaverhead  county.  Judgment  for  plaintiffs.  De- 
fendant appeals.     Reversed. 

Statement  of  the  facts  by  the  justice  delivering  the  opinion. 

This  is  an  action  for  the  recovery  of  the  possession  of  cer- 
tain personal  property  described  in  the  complaint. 

It  appears  from  the  complaint  that  on  March  4,  1895,  one 
Charles  Hirschman  executed  his  promissory  note  to  the 
plaintiffs  for  the  sum  of  $500,  payable  one  year  after  date, 
with  interest  at  12  per  cent,  per  annum;  and  that  for  the  pur- 
pose of  securing  the  payment  of  said  note  he  executed  to  them 
a  chattel  mortgage  un  the  property  mentioned  in  the  com- 
plaint, consisting  of  billiard  tables,  bar,  bar  fixtures,  and 
furniture,  together  with  all  the  appurtenances  which  usually 
belong  to  a  billiard  hall  and  saloon,  the  said  Hirschman  being 
then  a  saloon  keeper  in  the  town  of  Dillon,  and  using  all  of 
the  property  mortgaged  in  his  saloon  and  billiard  hall.  On 
the  29th  day  of  February,  1896,  the  defendant,  who  was  then 
the  sheriff  of  Beaverhead  county,  seized  all  of  the  property 
mentioned  in  the  complaint  under  a  writ  of  attachment  in  a 
suit  commenced  by  the  treasurer  of  said  county  in  the  name 
of  the  state  against  said  Charles  Hirschman  for  the  collection 
of  the  sum  of  $256  and  statutory  penalties  and  costs  then  due 
and  payable  from  said  Hirschman  as  a  license  tax  as  a  retail 
liquor  dealer  in  said  county,  and  which  said  license  tax  the 
said  Hirschman  had  theretofore  failed  and  refused  to  pay^  not- 
withstanding the  said  tax  was  then  long  past  due. 

The  plaintiffs  allege  in  their  complaint  that  the  taking  of 
the  property  under  the  writ  of  attachment  aforesaid  was 
wrongful  and  unlawful,  for  the  reason  that  the  said  sheriff  did 
not,  before  levying  the  said  attachment  upon  and  taking  pos- 
session of  said  property,  tender  or  pay  to  the  mortgagees  in 
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said  mortgage  named  the  whole  amount  due  and  secured  i  y 
said  mortgage,  or  deposit  the  same  with  the  treasurer  of  said 
county. 

The  defendant  sheriff  justified  the  taking  of  the  possession 
of  said  property  under  his  writ  of  attachment,  and  alleged 
that  he  was  not  bound  to  pay  off  and  discharge  said  mortgage 
before  levying  the  writ  upon  the  property  in  controversy,  for 
the  reason  that  said  property  was,  at  the  time  of  said  levying  and 
taking  possession  thereof  by  him,  the  property  of  said  Hirsch- 
man  and  was  then  in  his  possession,  and  being  used  by  him 
in  the  conduct  and  carrying  on  of  his  business  as  retail  liquor 
dealer;  and  that  under  Section  4049,  Political  Code,  there 
was  a  lien  upon  said  property,  and  all  of  it,  to  secure  the 
payment  of  the  license  tax  due  from  said  Hirschman  as  such 
retail  dealer,  and  that  said  lien  took  precedence  over  the  mort- 
gage of  the  plaintiffs,  and  other  claims  and  demands  and  liens 
of  every  nature  and  description. 

The  defendant  denied  the  right  of  plaintiffs  to  the  posses- 
sion of  the  property,  and  denied  all  damages  alleged  in  the 
complaint. 

The  plaintiffs  moved  for  a  judgment  on  the  pleadings,  on 
the  ground  that  the  answer  admitted  all  the  material  aver- 
ments of  the  complaint,  which  motion  the  court  sustained, 
and  thereupon  rendered  judgment  that  the  plaintiffs  recover 
the  property  mentioned  in  the  complaint,  and  $100  damages 
and  costs.     From  this  judgment  the  defendant  appeals. 

(7.  B.  Xolan^  Attorney  General,  J.  B.  Poindexter^  and  E. 
«/.  Conger^  for  Appellant. 

Pemberton,  C.  J. — Section  4049  of  the  Political  Code  is 
as  follows  :  '^All  property  held  or  used  in  any  trade,  occu- 
pation, or  profession  for  which  a  license  is  required  by  the 
provisions  of  this  chapter  is  liable  for  such  license,  and  sub- 
ject to  a  lien  for  the  amount  thereof,  which  lien  has  pre- 
cedence of  any  other  lien,  claim  or  other  demand.     *     *     *" 

Section  1366,  Fifth   Division,    Comp.    St,    1887,   contains 
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substantially  the  same  provision  as  to  the  license  being  a  Hen 
on  the  property  used  in  any  trade,  occupation,  or  profession 
for  the  carrying  on  of  which  a  license  is  required. 

Section  4044  of  the  Political  Code  authorizes  the  treasurer 
to  bring  suit  by  attachment  against  any  person  required  to 
take  out  a  license  who  fails,  neglects  or  refuses  to  do  so. 

• 

The  answer  in  this  case  positively  alleges  that  the  pro])erty 
in  controversy  was  the  property  of  Hirschman,  and  was  in  his 
possession,  it  bein^  used  by  him  in  his  business  as  retail 
licjuor  dealer  at  the  time  of  the  levy  of  the  attachment  by  the 
sheriff  in  the  action  by  the  state  against  him  to  collect  the 
license  tax  which  he  had  refused  and  neglected  to  pay.  We 
think  it  appears  from  the  complaint  that  the  legal  title  to  the 
property  was  in  Hirschman  at  the  time  of  the  levy  of  the 
writ  of  attachment  by  the  sheriff. 

The  (]uestion  presented  by  the  appeal  then  is,  did  the  statu- 
tory lien  on  the  property  for  the  license  tax  take  precedence 
over  the  mortgage  lien  of  the  plaintiff  ? 

The  statute  says  such  <^lien  has  precedence  of  any  other 
lien,  claim  or  other  demand.^'  We  think  the  legislature  had 
the  power  to  enact  laws  giving  liens  on  such  property  for  the 
purpose  of  securing  the  payment  of  such  taxes. 

Judge  Cooley  says  the  competency  of  such  legislation  is 
un(|uestionable.  (Cooley,  Tax'n  (2d  Ed.)  p.  446.)  It  would 
greatly  embarass  the  state  in  the  collection  of  its  revenues  if 
it  could  not,  by  appropriate  legislation,  secure  to  itself  the 
payment  of  taxes  by  making  them  a  first  lien  on  the  property 
of  the  person  whose  duty  it  is  to  pay  the  same,  whether  the 
tax  be  a  property  or  a  license  tax.  No  thought^f  ul  person,  we 
think,  would  contend  that  the  state,  in  a  case  like  the  one 
before  us,  should  be  driven  to  the  necessity  of  paying  off 
mortgages  on  property  subject  to  taxation,  or  a  lien  for  taxes, 
before  it  could  collect  its  revenues.  Any  person  situated  like 
Hirschman  in  this  case,  who  wished  to  avoid  the  payment  of 
legal  taxes,  would  only  have  to  execute  a  mortgage  on  the 
property  used  in  his  business,  in  order  to  compel  the  state 
either  to  pay  off  the  mortgage  or  lose  the  taxes  due. 
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We  cannot  consent  to  a  construction  of  the  law  that  would 
produce  such  disastrous  results  to  the  state.  When  the  mort- 
gagees took  the  mortgage  they  rely  on  in  this  case  they  knew 
what  the  law  was.  They  will  not  be  permitted  to  say  that 
they  did  not  know  that  the  law  made  the  license  tax  due  from 
the  mortgagor  a  first  lien  on  the  property  he  was  using  in  his 
business  as  retail  liquor  dealer.  The  law  entered  into  the 
mortgage  contract.     (Jones,  Chat.  Mortg.  §  474.) 

The  lien  fixed  by  the  statute  is  different  from  an  ordinary 
incumbrance.  (Cooley,  Tax'n  (2d  Ed.)  p.  445;  Osterberg  v. 
Union  Trust  Co.^  93  U.  S.  424.)  We  are  clearly  of  the 
opinion  that  the  lien  for  the  license  tax  due  from  Hirscbman 
took  precedence  on  the  property  in  controversy  over  the 
mortgage  lien  of  the  plaintiffs.  The  answer,  if  true,  con- 
tains a  complete  defense  to  the  action.  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  directions  to  overrule 
the  motion  for  judgment  on  the  pleadings. 

Reversed  and  Remanded, 
Hunt  and  Buck,  JJ.  ,  concur. 


JOHN  S.   BRITTAIN  DRY  GOODS  CO.,  Respondent,  7^ 
ADOLPH  BIRKENFELD,  Assignee,  Appellant. 

[Submitted  Not.  28, 1897.    Decided  Dec.  6, 1887.] 

Sale — Modification  of  Contract, 

Whuib  the  terms  of  a  contract  for  the  sale  and  purchase  of  goods  has  been  agreed 
upon,  they  cannot  be  modified  without  the  consent  of  both  parties;  and  such  consent 
is  not  shown  by  the  acceptance  of  the  goods  by  the  yendee  under  an  invoice  chang- 
ing the  terms  of  the  contract  from  a  sale  to  a  consignment. 

Appeal  from   District   Courts   Lewis  and    Clarks  county, 
Henry  N.   Blake^  Judge, 

Replevin  by  John  S.  Brittain  Dry  Goods  Company  against 
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Adolph  Birkenfeld,  assignee.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals.  Ke- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  instituted  in  the  District  Court  of  the 
First  Judicial  District  in  and  for  the  county  of  Lewis  and 
Clarke,  by  the  John  S.  Brittain  Dry  Goods  Company,  a  cor- 
poration of  Missouri,  against  Adolph  Birkenfeld,  the  assignee 
of  Genzberger,  Barnett  &  Co.,  a  co-partnership  which  had 
been  engaged  in  business  at  Helena,  Montana.  The  complaint 
allege3  that  certain  dry  goods  had  been  delivered  by  p  aintitf 
to  the  firm  of  Genzberger,  Barnett  &  Co.  by  reason  of  the 
latter ^s  misrepresentation  as  to  its  financial  status.  It  also 
alleges  that  these  goods  had  not  been  sold  to  said  firm  but 
had  been  held  simply  on  consignment.  The  record,  among 
other  matters,  discloses  the  following  facts : 

On  May  27,  1895,   a  traveling  salesman  in  the  employ  of 
plaintiff  called  upon  Genzberger,  Barnett  &  Co.     His  account 
of  what  occurred  is  as  follows:      'My  duties   were  to  sell 
their  product  [that  is  the  product  of  the  plaintiff]  to  the  retail 
trade  in  the  Western  countries   by   soliciting  and  sending  to 
the  house  orders  for  their   approval  and  filling.     The  plaintiff 
was  engaged  at  that  time  m  the  wholesale  dry  goods  business. 
It  shipped  goods  to   states  other  than  the  one  in  which  it  re- 
sided.    I  called  on  Genzberger,  Barnett  &  Co.  some  time  in 
June.      Brought   Mr.    Barnett   over    to    my    sample   room, 
showed  my  sample  of  dry  goods,  and  priced  him  the  goods, 
upon  which  he  showed  satisfaction.     He  left  my  sample  room, 
walked  over  to  his  place  of   business,  and  brought  Mr.  Genz- 
berger over.       Showed  Mr.    Genzberger   some  of  my  mer- 
chandise.    Told  him   the  prices,   and,  after  a  short  consulta- 
tion between  Mr.  Genzberger  and  Mr.  Barnett,    Mr.  Barnett 
left  the  sample  room  for  his  place  of  business,   leaving  Mr. 
Genzberger  there,  who  at  once  made  a  selection  of  such  goods 
as  he  wanted,  for  which  I  took  their  order.    Left  them  a  copy 
thereof,  sending  the  original  to  the  place   of  business  of  the 
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plaintiff.  These  goods  were  sold  upon  a  basis  of  August  and 
September,  shipment  optional  with  plaintiff,  with  a  November 
first  dating;  the  invoices  to  be  dated  on  November  1st,  from 
which  time  our  regular  terms  were  to  be  given." 

There  were  four  of  the  orders  referred  to  in  the  testimony 
of  the  witness  last  mentioned,  substantially  the  same  in  tenor. 

The  language  of  one  sufficiently  indicates  the  character  oi 
all.  It  is  as  follows:  **Date  and  number  your  orders. 
Mail  them  on  the  first  train.  Order  No.  102.  Date  taken, 
May  27th.  John  S.  Brittain  Dry  Goods  Co. :  Ship  Genz- 
berger,  Barnett  &  Co. ,  of  Helena,  state  of  Montana.  How 
ship,  B.  &  M.  When,  Aug.  15.  Dating,  if  any,  Nov.  1. 
Salesman,  Wagner." 

Appended  to  each  order  was  a  list  of  certain  dry  goods. 

Genzberger,  a  member  of  the  former  firm  of  Genzberger, 
Barnett  &  Co. ,  testified  in  behalf  of  the  defendant  as  follows  : 
<^I  had  some  business  dealings  with  the  plaintiff  in  the  year 
1895.  Bought  some  goods  from  them.  I  know  the  circum- 
stances of  the  purchase  of  those  goods.  I  remember  of  the 
traveling  salesman  being  out  here.  I  gave  him  the  order  for 
the  goods.  (Witness  handed  paper.)  Those  are  the  order 
blanks — the  copy  of  the  order  he  gave  me.  1  saw  nothing  on 
those  orders  saying  that  these  goods  were  sold  on  consign, 
ment.  Nothing  was  said  to  me  when  this  order  was  taken 
regarding,  any  such  state  of  affairs  as  that.  My  attention  was 
first  called  to  it  after  the  assignment.  The  contract  that  I 
made  with  the  salesman  representing  the  plaintiff  corporation 
regarding  the  purchase  of  those  goods  was  that  part  of  the 
goods  were  to  be  dated  November  1st  and  part  October  1st, 
and  the  goods  should  be  shipped,  I  think,  in  August  or  Sep- 
tember, I  am  not  sure  which.  *  *  *  The  terms  of  sale  in 
those  orders  of  sixty  and  ninety  days  are  the  ordinary  cus- 
tomary terms  of  sale.  *  *  *  The  only  contract  was  on 
the  terms  of  the  goods  as  mentioned  here  in  this  order  ;  there 
was  nothing  said  about  any  other  contract." 

The  testimony  of  Barnett,  the  other  member  of  the  firm, 
was  substantially  the  same  as  that  of  Genzberger. 
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Upon  receipt  of  the  orders  aforesaid,  the  plaintiff  shipped 
the  goods  mentioned  therein  to  the  firm  of  Genzberger,  Bar- 
nett  &  Co.  Preceding  the  shipment  were  bills  or  invoices  of 
the  merchandise.  Upon  these  billheads  or  invoices  there  was 
certain  printed  matter,  namely  : 

'*St.  Joseph,  Mo.,  Aug.  12,  1895.  Genzberger,  Barnett 
&  Co. ,  Helena,  Montana :  Bought  of  Jno.  S.  Brittain  Dry 
Goods  Co.,  importers  and  jobbers  of  dry  goods,  notions,  and 
furnishing  goods.  Also  selling  agents  for  Wood  Manuf'g 
Co. 's  shirts,  pants,  and  overalls.  Nov.  1st.  Terms:  Net, 
90  days;  60  days,  less  4  per  cent.;  30  days,  less  5  per  cent.; 
10  days,  less  6  per  cent.  Payable  in  cash  or  exchange.  Keep 
fully  insured.  All  bills  become  due  when  parties  suspend 
payment,  assign,  or  sell  out.  All  goods  dated  ahead  are 
merely  consigned  and  subject  to  replevin  until  said  dating  has 
expired.  Retention  of  goods  will  be  considered  acceptance  of 
all  the  terms  hereon.  Interest  charged  at  the  legal  rate  per 
annum  after  maturity.  When  goods  are  sent  as  ordered,  you 
must  not  return  them  without  our  consent.  We  will  make 
no  credits  or  reclamations  of  any  nature,  unless  reported  to 
us  within  five  days  after  receipt  of  goods." 

Shortly  after  the  receipt  of  the  goods  and  invoices  afore- 
said, on  August  27,  1895,  the  firm  of  Genzberger,  Barnett 
&  Co.  made  an  assignment  for  the  benefit  of  its  creditors  to 
Adolph  Birkenfeld,  the  defendant  herein.  The  assignee  took 
possession  of  all  the  goods  belonging  to  the  firm,  and  also  of 
the  merchandise  in  dispute  in  this  action. 

The  witness  Genzberger  denied  that  he  had  ever  noticed  this 
printed  matter  on  the  invoices  prior  to  the  assignment  His 
partner,  Barnett,  however,  concedes  that  he  was  aware  of  it. 

The  answer  of  the  defendant  put  in  issue  the  allegations  of 
the  complaint.  There  was  a  jury  trial.  Upon  the  close  of 
plaintiff's  case  a  motion  for  a  nonsuit  was  made,  which  the 
court  overruled. 

The  court  instructed  the  jury  as  follows :  *'lf  you  are 
satisfied  by  a  preponderance  of  the  evidence  that  the  plaintiff 
sold  the  goods  to  Genzberger,  Barnett  &  -Co.  to  be  dated  as  a 
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sale  of  October  1st  and  November  1st,  and  shipped  and  de- 
livered  said  goods  to  said  Genzberger,  Barnett  &  Co.  upon 
the  condition  that  until  the  time  mentioned  in  the  billheads, — 
that  is,  October  1st  in  one  billhead,  and  November  1st  in  the 
others, — but  the  goods  were  only  received  by  Genzberger, 
Barnett  &  Co.  and  held  on  consignment  by  them,  and  would 
be  subject  to  replevin,  and  that  the  receipt  and  retention  of 
said  goods  would  be  considered  an  acceptance  of  all  the  terms 
contained  on  such  billheads,  and  if  Genzberger,  Barnett  &  Co. 
received  said  billheads  with  such  statements  thereon,  and  did 
not  make  any  objections  thereto,  but  kept  and  retained  the 
goods,  they  thereby  consented  to  and  accepted  the  terms  and 
conditions  contained  on  said  billheads,  and  the  same  became  a 
part  of  the  contract  relating  to  the  purchase  and  delivery  of 
the  goods.  When  goods  are  shipped  and  received  on  con- 
signment, the  title  to  the  property  remains  in  the  consignor — 
that  is,  the  person  who  ships  them — until  such  time  as,  by  the 
terms  of  the  contract,  the  title  is  to  vest  in  the  consignee,  the 
person  who  receives  them. ' ' 

The  court  refused  to  instruct  the  jury  that  upon  the  facts 
before  it,  as  a  matter  of  law,  the  goods  had  been  sold  to 
Genzberger,  Barnett  &  Co.  by  plaintiff,  and  not  consigned. 

The  jury  returned  a  general  verdict  in  favor  of  the  plaint- 
iff, and  also  answers  to  special  questions  submitted  by  the 
court.  The  special  findings  acquitted  Genzberger,  Barnett  & 
Co.  of  any  misrepresentations  as  to  their  financial  status,  but 
were  to  the  effect  that  at  the  time  of  their  assignment  they 
held  the  goods  simply  as  consignees. 

The  appeal  is  from  the  judgment  and  an  order  overruling  a 
motion  for  a  new  trial. 

//  G.  i&  S.  H.  Mclntire^  for  Appellant. 

The  contract  was  contained  only  in  the  original  order. 
There  is  no  proof  that  this  sale  was  made  conditioned  upon 
the  approval  by,  or  right  to  change  reserved  in  the  principal 
house  at  St.  Joseph.  The  traveling  salesman  was  the  agent 
of  his  principal  with  full  authority  to  dictate  terms  and  make 
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the  contract,  bo  far  as  the  purchasers  knew.  His  contract 
was  binding  upon  the  principal.  To  hold  that  the  house  in 
St.  Joseph  had  the  right  to  inject  new  terms  into  the  con- 
tract is  in  effect  to  hold  that  one  party  alone  can  make  a  valid 
contract.  {Sturin  v.  BakeVy  160  U.  S.  312;  Summers  v. 
Ilihbard,  38  N.  E.  899;  MUhis&r  v.  Erdman,  9  S.  E.  Rep. 
582;  Ilvbhdl  v.  PoLTaer,  43  N.  W.  Rep.  442;  Avltman  v. 
Silba,  55  Id.  711;  Stacy  v.  Kemp,  97  Mass.  166;  Fletcher  v. 
Willard.  14  Pick.  464;  UiUreth  v.  O'Brien,  10  Allen,  104; 
Bostwick  V.  B,  <&  O.  R.  Co.,  45  N.  Y.  712;  OUlaum^ew 
Transp,  Co,,  100  Id.  491;  Hazard  y.  Loring,  10  Gush.  267.) 
As  a  custom  of  merchants  a  clause  similar  to  the  printed  mat- 
ter in  the  billhead  under  consideration  has  been  held  un- 
reasonable and  invalid.  {Hawkins  v.  Warren,  115  Mass.  614; 
citing  also  Van  Winkle  y,  Crowell,  146  U.  S.  42.) 

Wahh  i&  Newman,  for  Respondent. 

That  a  party  who  is  induced  to  enter  into  a  contract  by 
false  statements  may  rescind  it  is  well  settled.  [Fareioell  v. 
Boyce,  17  Montana,  83;  Klopenstein  v.  MvlcaJiey,  ^Hes, 
301;  Whittakery,  Bank,  59  N.  W.,  395,  (Mich.);  Siherman 
V.  Munroe,  62  N.  W.,  555,  (Mich.);  Reedy.  Coudury,  44  N. 
W.,  351,  (la.);  Schram  v.  Strouse,  28  S.  W.,  262,  (Tex.); 
Lmcden  v.  Fisk,  27  S.  W.,  180,  (Tex.);  Bank  v.  Bamberger, 
13  S.  W.,  959,  (Tex.);  Newell  v.  Randall,  19  N.  W.,  972, 
(Minn.);  Work  v.  Jacobs,  53  N.  W.,  993,  (Neb.);  Symsy. 
Bonner,  48  N.  W.,  473,  (Neb.);  Tootle  v.  Bank,  52  N.  W., 
396,  (Neb.);  Krauss  v.  Thompson,  14  N.  W.,  266.  (Minn.); 
Oswego  S.  F.  v.  Lindrum^  10  N.  W.,  900,  (la.);  Doanei. 
Lockwood,  4  N.  E.,  500,  (111.)  Many  more  authorities  might 
be  cited  on  this  proposition.  As  to  when  a  contract  may  be 
rescinded  under  our  code  see  Sections  2110,  2111,  2117-2122, 
2271,  4440  and  4442.  Actual  fraud  may  consist  of  different 
acts.  One  act  constituting  actual  fraud  is :  <  'The  positive 
assertion,  in  a  manner  not  warranted  by  the  information,  of 
the  person  making  it,  of  that  which  is  not  true,  although  he 
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believes  it  to  be  true."     (Third  Subdivision,  Section  2117, 
Civil  Code.) 

Buck,  J. — Upon  the  undisputed  facts  before  it,  was  the 
trial  court  justified  in  submitting  to  the  jury  the  question  of 
whether  or  not  plaintiff  had  sold  the  goods  in  dispute  outright 
to  the  firm  of  Genzberger,  Barnett  &  Co.  or  bad  consigned 
them  only  ?  We  think  not.  It  was  the  duty  of  the  court  to 
have  decided,  as  a  matter  of  law,  whether  the  goods  afore- 
said bad  been  sold  or  consigned.  There  is  nothing  in  the  evi- 
dence offered  by  the  plaintiff  to  show  that  its  traveling  sales- 
man bad  ever  had  any  other  agreement  with  Genzberger, 
Barnett  &  Co.  save  one  for  a  direct  sale  of  the  goods.  From 
the  testimony  of  said  traveling  salesman  himself,  it  cannot  in 
any  manner  be  inferred  that  the  goods  ordered  through  him 
by  the  above  firm  were  to  be  received  on  consignment.  The 
testimony  of  Genzberger  and  Barnett  as  to  the  terms  of  the 
sale  agreed  upon  between  this  firm  and  the  traveling  salesman 
of  the  plaintiff  is  undisputed.  No  question  is  raised  as  to  the 
authority  of  the  salesman  to  bind  the  plaintiff. 

If,  then,  a  contract  was  entered  into  between  the  plaintiff 
and  the  firm  of  Genzberger,  Barnett  &  Co.  on  May  27,  1895, 
can  it  be  reasonably  contended  that  its  terms  were  subse- 
quently modified  by  reason  of  the  facts  that  invoices  contain- 
ing the  printed  language  which  appears  in  the  statement  were 
sent  and  received,  and  Genzberger,  Barnett  &  Co.  retained 
the  goods  without  objection  ?  We  are  of  the  opinion  that  it 
cannot  be  inferred  from  said  facts  that  there  was  any  modifi- 
cation of  the  original  contract  entered  into.  If,  when  plaintiff 
received  the  orders  from  its  traveling  salesman,  it  had  seen 
fit  to  make  the  firm  of  Genzberger,  Barnett  &  Co.  agree  to 
the  terms  as  printed  on  its  invoices,  it  should  have  done  so  be- 
fore shipping  the  goods.  But,  having  shipped  them  under 
one  contract,  it  had  no  right,  on  its  own  motion,  to  modify 
the  terms  thereof.  So  far  as  Genzberger,  Barnett  &  Co.  are 
concerned,  their  original  contract  was  being  complied  with 
when  plaintiff  shipped  the  goods.  It  is  an  elementary  prin- 
ciple that  the  minds  of  parties  contracting  must  meet  before  a 

Vox*.  XX -28 


854 


Root  v.  B.  A.  &  P.  Ry.  Co.  [Oct  T.'97 


contract  results.  The  evidence  is  not  sufficient  to  show  that 
Genzberger,  Barnett  &  Co.  agreed  to  the  terms  the  plaintiff 
had  printed  on  its  billheads  or  invoices. 

Respondent  recites  the  case  of  Newell  v.  WhUwell^  16 
Montana  243,  40  Pac.  866,  as  upholding  its  contention  that 
the  original  contract  between  plaintiff  and  Genzberger,  Bar- 
nett &  Co.  had  been  modified.  But  there  is  a  clear  distinc- 
tion between-  said  case  and  the  one  at  bar.  In  the  Newdl  v. 
WhitweU  case  the  invoices  were  in  evidence  for  the  purpose 
of  ascertaining  the  character  of  a  contract  of  sale,  and  in  the 
present  case  they  are  relied  upon  to  show  a  modification  of  a 
contract  of  sale  the  terms  of  which  are  conceded. 

The  order  of  the  court  is  that  the  judgment  be  reversed, 
and  the  cause  remanded,  with  directions  to  the  lower  court  to 
enter  judgment  in  favor  of  appellant. 

Beoersed  and  Remanded. 
Hunt,  J.,  concurs. 
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S.    D.    ROOT,    Respondent    v.  BUTTE,    ANACONDA   & 
PACIFIC  RAILWAY  CO. ,  Appellant. 

[Submitted  Not.  18, 1897.    Decided  Dec.  6, 1897.] 

Special   Damages — Pleading — Evidence —  Oross-Exandnation, 
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Spkcial  DAMAOES.—PIeadififf.— Under  a  general  allegation  oi  damages,  plaintiff 
can  prove  and  recover  only  general  damages—such  as  naturally  and  necessarily 
result  from  the  acts  or  omlsslous  complained  of. 

Same.— fHdence.— In  an  action  for  damages  alleged  to  have  been  sustained  by 
plaintiff,  by  reason  of  the  construction  and  operation  of  defendant's  railroad.  It  is 
error  to  admit,  over  the  objection  of  defendant,  evidence  of  the  noise  ooeasloned  by 
the  ringhig  of  bells,  the  blowing  off  of  steam,  the  inability  to  converse,  the  impraeti- 
cabllity  of  turning  teams  on  the  street,  when  the  complaint  does  not  contain  any 
allegation  concerning  the  same. 

Cross-examination.— In  an  action  to  recover  damages  to  real  estate  alleged  to 
have  been  caused  by  the  operation  of  defendant's  railroad,  in  which  the  plaintiff  was 
allowed  to  testify  that  he  was  unable  to  sell  the  property  for  $4,600,  the  price  he 
asked  at  any  time  before  the  action  was  commenced,  it  is  error  to  refuse  defendaac 
to  ask  the  plaintiff,  on  cross-examination,  if  he  had  not  sold  or  entered  into  a  con- 
tract to  sell  the  property  for  that  amount,  since  the  commencement  of  the  suit. 

Appeal  from  District  Courts  Deer  Lodge  County,      Theodore 
Brantly^  Judge. 
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AcmoN  by  S.  D.  Root  against  the  Butte,  Anaconda  &  Pa- 
cific Railway  Company  for  damages  resulting  from  the  con- 
struction of  defendant's  road  in  front  of  plaintiff's  property. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new 
trial,  defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  and  respondent  sued  the  defendant  and  appellant 
railroad  for  damages,  and  alleged  that  the  defendant  con- 
structed and  operated  its  line  of  railroad  and  its  steam 
locomotives  and  cars  over  and  along  Front  street,  in  the 
city  of  Anaconda,  so  as  to  injure  and  greatly  damage 
plaintiff  in  the  value  of  his  property,  and  that  by  reason 
of  the  construction  and  operation  of  its  said  railway,  side- 
tracks, switches,  and  the  use  of  steam  locomotives  and  cars 
thereon,  plaintiff's  property  greatly  depreciated  in  value  for 
any  purpose  whatever.  It  was  further  alleged  that,  by 
reason  of  the  premises  aforesaid,  plaintiff  suffered  on  account 
of  the  depreciation  in  value  of  his  premises  by  the  wrongful 
acts  of  the  defendant,  and  was  damaged  in  the  sum  of  $3, 000. 

The  defendant  denied  all  the  material  allegations  of  plaint- 
iff's complaint. 

The  cafee  was  tried  to  a  jury  who  found  for  the  plaintiff  in 
the  sum  of  $900.  Judgment  was  entered  on  the  verdict. 
Deiendant  appeals  from  the  judgment  and  an  order  denying  a 
new  trial. 

It  appeared  on  the  trial  of  the  case  that  plaintiff  owned  lot 
12,  block  5,  in  the  city  of  Anaconda,  and  that  the  said  lot  was 
situated  on  the  corner  of  Oak  and  Front  streets.  The  street 
upon  which  plaintiff's  property  was  situated  was  occupied 
principally  by  saloons,  lodging  houses,  boarding  houses  and 
hotels.  Plaintiff's  evidence  tended  to  show  that  the  defend- 
ant's railroad  ran  through  the  street  about  46  feet  distant 
from  his  house,  used  as  a  lodging  house.  Plaintiff  was  per- 
mitted to  testify,  against  the  objection  of  the  defendant,  to  the 
noise  occasioned  by  the  frequent  passing  of  trains,  and  to  the 
shaking  of  the  windows  in  his  house,   to  the  ringing  of  bells 
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and  sounding  of  whistles,  and  to  the  difficulty  with  which 
teams  could  turn  in  the  space  in  front  of  his  house,  and  to  the 
diversion  of  travel,  after  the  building  of  the  railroad,  from 
Front  street  to  other  streets.  It  was  admitted  that  the  rail- 
road was  constructed  and  operated  along  Front  street  by 
virtue  of  an  ordinance  of  the  city  of  Anaconda,  giving  the 
defendant  the  right  to  construct  and  operate  its  railroad  along 
said  street. 

J,  K.  McDonald^  Wm,   Scallon^  W.    W.  Dioson  and  Fl  B, 
RodgerSj  for  Appellant. 

Sawyer  cJ&  WaUh^  for  Respondent. 

Hunt,  J. — Under  a  general  allegation  of  damages  the 
plaintiff  may  prove  and  recover  only  general  damages  ;  that 
is,  such  damages  as  naturally  and  necessarily  result  from  the 
acts  or  omissions  complained  of.  (Phil.  Code  PL  §  424.) 
The  law  implies  general  damages  from  certain  facts  stated, 
and  where  there  is  such  an  implication  there  need  be  no  allega- 
tion of  damages,  beyond  stating  the  amount  claimed.  But  if 
a  plaintiff  is  entitled  to  damages  different  from,  or  besides, 
general  damages  implied  by  law,  he  should  plead  them.  ^^He 
may,''  writes  Phillips,  a  careful  and  very  recent  author  on 
Code  Pleading  (section  425),  <<have  suffered  injury  which 
though  the  natural  consequence  is  not  the  necessary  conse- 
quence of  the  wrong  complained  of,  and  for  which  he  cannot 
recover  under  an  ad  damnuTO.  In  such  case,  in  order  that 
the  court  may  be  advised  as  to  the  scope  of  the  action,  and  to 
give  the  defendant  notice  of  what  will  be  subjects  of  proof  at 
the  trial,  the  facts  out  of  which  the  special  damages  arise  are 
required  to  be  specially  pleaded  in  the  complaint. '^ 

Bliss,  Code  PL  §  297  (b),  lays  down  the  rule  in  substan- 
tially similar  language,  based  upon  a  like  reason,  that  if  a 
plaintiff  is  entitled  to  damages,  even  though  the  natural,  yet 
not  the  necessary,  consequence  of  the  wrong  done,  he  must 
specially  state  his  loss,  so  that  the  court  may  see  its  character, 
and  so  as  to  prevent  the  defendant  from  being  surprised.  To 
like  effect  are  Boone,   Code  PL   §  18,  and  Steph.   PL  417. 
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Sutherland  on  Damages,  p.  763,  Vol.  1,  says  :  < 'Under  a 
sreneral  allegation  of  damages,  the  plaintiff  may  prove  and  re- 
cover those  damages  which  naturally  and  necessarily  result  from 
the  act  complained  of, — for  these  damages  the  law  implies  will 
proceed  from  it.  These  are  called  ^general,'  as  contradistin- 
guished from  'special,'  damages,  which  are  the  natural,  but 
not  the  necessary,  consequence.  Special  damages  are  required 
to  be  stated  in  the  declaration,  for  notice  to  the  defendant, 
and  to  prevent  surprise  at  the  trial. ' ' 

These  rules  of  pleading  should  have  been  applied  upon  the 
trial  of  the  case,  and  the  court  erred  m  overruling  the  objec- 
tion of  the  defendant's  counsel  to  the  introduction  of  evidence 
ai  to  all  such  elements  of  damage  as  the  blowing  of  whistles, 
ringing  of  bells,  noises  from  engines  and  trains,  the  blowing 
off  of  chaff  or  smoke,  vibration,  inability  to  converse  during 
the  time  trains  were  passing,  as  to  the  practicability  of  turning 
teams  on  the  streets  adjacent  to  plaintiff's  property,  and  as  to 
the  diversion  of  travel  from  Front  to  other  streets.  It  is  not 
a  natural  and  a  necessary  result  of  the  operation  of  a  railroad, 
that,  in  lawfully  occupying  a  street  in  a  city,  premises  46  feet 
distant  from  a  track  are  damaged  in  any  sum,  for  which 
recovery  may  be  had,  on  account  of  the  proximity  of  the 
tracks,  or  the  operation  of  the  railroad.  If  the  road  is  well 
constructed  and  skillfully  operated  (and  there  is  no  contention 
here  that  appellant's  road  was  not  so  built  and  operated), 
vibration,  to  any  particular  extent,  would  not  naturally  or 
necessarily  follow ;  nor  would  property  situated  as  was 
respondent's  naturally  and  necessarily  be  injured  in  its  value 
by  noise,  or  by  smoke  from  trains  moving  by,  or  by  reason  of 
there  not  being  more  space  in  which  teams  could  turn  in  front 
of  the  premises  ;  nor  would  the  ringing  of  bells  or  blowing  of 
whistles  naturally  and  necessarily  injure  the  owner's  enjoy- 
ment of  the  property,  or  its  value,  to  any  greater  extent  than 
do  the  running  of  a  railroad  and  such  incidents  as  are  men- 
tioned above,  connected  with  the  running  of  trains,  injure  the 
general  public,  but  which  could  not  be  taken  into  considera- 
tion in  estimating  plaintiff's  damages. 
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We  do  not  mean  to  bold  that  plaintiff  may  not  be  entitled 
to  recover  for  sucb  damages  as  be  may  bave  specially  sustained 
by  reason  of  tbe  public  improvement,  and  wbicb  are  not  com- 
mon to  tbe  public  at  large.  On  tbe  contrary,  tbe  weigbt  of 
authority  is  tbat  under  a  constitutional  provision  sucb  as  sec- 
tion 14,  Article  8,  of  tbe  Montana  constitution,  to  tbe  effect 
tbat  private  property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  having  been  first  made  or 
paid  into  court  for  tbe  owner,  it  is  not  necessary  tbat  there  be 
any  physical  invasion  of  an  individual's  property  for  public  use 
to  entitle  him  to  compensation.  (O,  <&  3^.  Jiailroad  Co.  v. 
Janecek,  30  Neb.  278  ;  46  N.  W.  478.) 

We  believe,  therefore,  tbat  if  plaintiff^  s  property  has  been 
lessened  in  value  by  the  running  of  trains,  or  by  smoke,  or 
whistles,  or  noise  of  locomotives,  or  in  other  ways,  on  account 
of  the  construction  and  operation  of  appellant  railroad  in  close 
proximity  to  his  property,  and  sucb  damage  is  in  excess  of 
tbat  sustained  by  tbe  community  at  large,  be  has  sustained 
special  damages  and  a  recovery  may  be  bad.  (Elliott  on  Rail- 
rDads,  §  978  ;  Baltimore  dfe  P.  R,  Co.  v.  Fifih  Baptist 
Church,  108  U.  S.  331,  2  Sup.  Ct.  719  ;  Railway  Co.  x. 
Hazds,  26  Neb.  364,  42  N.  W.  93 ;  RaUway  Co.  v.  Hall,  78 
Tex.  169,  14  S.  W.  259.) 

In  the  case  oi  Bohm  v.  Railway  Co.,  129  N.  Y.  576,  29  N. 
E.  802,  Judge  Peckham,  for  the  court,  approved  tbe  doctrine 
tbat,  although  an  owner's  land  is  not  taken  by  the  railroad, 
yet  an  abutting  owner,  by  reason  of  his  situation,  '^bas  a  kind 
of  property  in  tbe  public  street,  for  tbe  purpose  of  giving  to 
sucb  land  facilities  of  light,  of  air,  and  of  access  to  tbe 
street."  These  easements  are  property,  protected  by  the 
constitution  from  being  taken  or  damaged  without  just  com- 
pensation.     Id.     Continuing,  tbe  learned  judge  said : 

*  'It  seems  to  me  plain,  from  this  review  of  the  law,  that  the 
real  injury,  if  any,  suffered  by  tbe  landowner  in  any  particu- 
lar case,  lies  in  tbe  effect  produced  upon  his  abutting  land  bj 
the  wrongful  interference  of  defendants  with  these  easements 
of  light,  air,  and  access  to  such  land.     And  where  they  nre 
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interfered  with,  and,  in  legal  effect,  taken,  to  any  extent,  it  is 
not  possible  to  think  of  them  as  of  any  value  in  and  of 
themselves,  separated  from  the  adjoining  land  ;  but  theii*  value 
is  to  be  measured  by  the  injury  which  such  taking  inflicts  upon 
the  land  which  is  left,  and  to  which  they  were  appurtenant.'' 
And  it  is  immaterial  where  the  fee  is.  {Eachvs  v.  Railway 
Ct>  ,  103  Cal.  614,  37  Pac.  760.) 

But  we  are  of  opinion  that  all  such  damages  t^'e  special,  and 
being  special,  should  be  pleaded,  to  authorize  the  introduction 
of  evidence  concerning  them.  In  O.  cj6  N.  Railroad  Co.  v. 
Janecek^  supra,  the  plaintiff  sued  to  recover  damages  from  the 
depreciation  in  value  of  his  property,  caused  by  noises  in 
ringing  of  bells  and  sounding  of  whistles,  and  by  reason  of  the 
throwing  of  soot,  cinders,  and  smoke,  and  by  vibration  of  his 
house  produced  by  moving  of  defendant's  trains.  The  court 
there  expressly  held  that  plaintiff  could  recover,  because  he 
sustained  special  damages  by  the  construction  and  operation 
of  the  railroad,  and  that  such  damages  were  not  common  to 
the  public  in  general. 

And  in  Railway  Co.  v.  Gardner^  46  Ohio  St.  311,  13  N.  E. 
69«  the  court  sustained  a  right  to  recover  for  noises,  smoke 
and  sparks,  regarding  them  as  special  damages. 

The  court  there  said  :  '<  While  it  may  be  conceded  that  in 
estimating  the  plaintiff's  damages,  the  jury  would  not  be  per- 
mitted to  take  into  account  the  consequences  of  the  operation 
of  the  railroad  which  were  common  to  the  community  at  large, 
no  sound  reason  exists  for  excluding  from  consideration  such 
elements  of  inconvenience,  annoyance,  danger,  and  loss  as 
result  to  the  property,  its  use  and  enjoyment,  from  'smoke, 
noises,  and  sparks  of  fire  occasioned  by  running  of  locomo- 
tives and  cars,  along  the  track  in  front  of  the  same, '  if  it  be 
shown  that  these  caused  special  injury  and  depreciation  of  the 
property.'' 

In  further  proceedings  to  be  had  in  the  case,  plaintiff  should 
amend  his  complaint  so  as  to  directly,  and  not  inferentially, 
by  illustrations,  aver  the  location  of  his  prembes,  and  their 
exact  distance  from  the  defendant  company's  tracks. 
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Plaintiff  testified  as  to  bis  inability  to  sell  the  premises  for 
$4,5pO,  the  price  be  asked  at  any  time  before  the  filing  of  his 
complaint  in  this  suit.  On  cross-examination,  defendant  was 
not  permitted  to  inquire  whether  plaintiff  bad  not  sold  the 
property,  or  entered  into  a  contract  to  sell  it  for  $4,500,  since 
the  commencement  of  the  suit.  If  it  was  competent  to  prove 
the  depreciation  in  value  by  inability  to  secure  the  price  asked 
just  before  suit  was  instituted,  it  would  seem  proper  to  allow 
the  fact  to  be  shown  that  plaintiff  did  make  a  contract  to  sell 
for  the  sum  asked,  a  short  time  afterwards,  notwithstanding 
the  commencement  of  his  action.  If  such  a  contract  was 
entered  into,  it  certainly  weakened  the  force  of  plaintiff's 
statements,  and  was  a  circumstance  to  be  weighed  by  the  jury. 

It  becomes  unnecessary  to  analyze  the  instructions,  as  the  law 
can  be  stated  hereafter  in  a  manner  conformable  to  our  views 
herein  expressed. 

Diversion  of  travel  from  Front  street,  in  front  of  plaintiff's 
premises,  if  it  existed  at  all,  would  only  be  admissible  as  bear- 
ing upon  any  depreciation  in  value  following  such  diversion. 
The  mere  fact  that  people  did  not  pass  by  would  not  be  of  any 
materiality,  unless  injury  to  the  property  resulted.  (Drucker 
V.  Manhattan  Railway  Co.,  106  N.  Y.  157,  12  N.  E.  568.) 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  grant  a  new  trial. 

Reversed  and  Remandtd. 

Buck,  J.,  concurs. 
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FRED  WHITESIDE,  Respondent,    v.  OMAR  HOSKINS, 

EL  AL.,  Appellants. 

[Sabmittod  Oct.  26, 1807.    Decided  Jan.  lOth,  1888.] 

Creditor's  BUI — Pleading — Evidence. 

1.  Crbditob'8  Bili/— Pfeodlncr.— In  an  action  to  set  aside  a  deed  on  the  ground  that  it 
was  fraudulent  as  to  plaintiff,  an  allegation  in  the  complaint  that  plaintiff  had  re- 
covered a  Judgment  against  the  grantor,  that  execution  had  been  Issued  thereon 
and  liad  been  returned  wholly  unsatisfied,  and  that  the  return  on  the  execution 
stated  that  the  sheriff  after  due  diligence  was  unable  to  find  any  property  of  the  de- 
fendant upon  which  to  levy,  sufficiently  shows  the  insolrency  of  the  grantor. 

2.  EviDBNCE.—In  such  an  action  it  is  not  error  to  allow  plaintiff  to  testify  that  the 
Judgment  upon  which  the  suit  is  based,  was  not  satisfied. 


(1)  Judge  Buck  died  on  December  8, 1897. 

(2)  Jodge  Pigott  was  appointed  on  December  21  and  qualified  on  December  24, 1897. 

(861) 
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Appeal  from  District  Court,  Flathead  ooimty.  C.  W, 
Pomeroy^  Judge, 

Action  by  Fred  Whiteside  against  Omar  Hoskins  and 
others,  to  set  aside  a  deed,  and  to  subject  the  property  to  tbe 
payment  of  a  judgment.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  by  plaintiff  and  respondent  to  set  aside  as  fraudu- 
lent and  void  a  certain  conveyance  of  real  estate  executed  on 
October  3,  1892,  by  the  Kalispell  Townsite  Company  to  de- 
fendant and  one  of  the  appellants,  Maggie  Hoskins,  and  to 
subject  the  property  referred  to  to  the  payment  of  a  judg- 
ment recovered  July  19,  1893,  for  $748.65,  in  plaintiff's 
favor^  against  Omar  Hoskins,  defendant  and  appellant,  which 
judgment  was  based  on  an  indebtedness  due  plaintiff  herein 
for  work  and  material  furnished  to  Omar  Hoskins  by 
plaintiff  under  a  contract  with  Omar  Haskins  for  the 
construction  of  a  brick  building  upon  the  lots  conveyed  as 
aforesaid  to  Maggie  Hoskins.  It  is  alleged  by  the  plaintiff 
that  the  said  judgment  was  never  paid  or  satisfied,  and  that 
execution  issued  thereon  on  July  19,  1893,  was  returned 
wholly  unsatisfied;  that  Omar  Hoskins  purchased  the  lots 
himself,  and  was  the  owner  thereof  in  October,  1891,  but  that 
on  October  3,  1892,  he  caused  the  same  to  be  conveyed  by  the 
townsite  company  to  his  wife,  Maggie  Hoskins,  in  order  to 
cheat  and  defraud  plaintiff,  and  to  hinder  him  in  the  collection 
of  his  judgment,  and  that  she  accepted  the  conveyance  with 
knowledge  of  the  fraudulent  purposes  of  her  husband. 

The  case  was  tried  to  a  jury,  and  special  issues  submitted. 
The  court  adopted  the  findings  of  the  jury,  and  rendered  judg- 
ment in  plaintiff's  favor.  The  appeal  is  from  the  judgment 
and  order  denying  defendant's  motion  for  a  new  trial. 

B.  J.  Mclntirej  for  Appellants. 

M.   I),  Baldwin   and  W.   N.  Noffnnger,   for  Respondent. 
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Hunt,  J. — It  appears  by  the  record  that  when  the  appel- 
lant Omar  Hoskins  purchased  the  two  lots  involved  in  this 
suit  from  the  Kalispell  Townsite  Company,  in  addition  to 
agreeing  to  pay  therefor  a  money  consideration,  he  con- 
tracted to  put  a  building  on  the  property.  It  was,  accord- 
ingly, under  a  contract  to  erect  the  requisite  building  that 
plaintiff  did  the  work  and  supplied  the  material  for  which  he 
originally  sued  and  obtained  his  money  judgment.  When  the 
building  was  completed,  the  conveyance  of  the  lots  was  made, 
however,  by  the  townsite  company  under  the  direction  of 
Omar  Hoskins  to  Mrs.  Hoskins,  wife  of  Omar  Hoskins. 

The  material  issue  in  this  action  was,  therefore,  whether  or 
not  the  defendants  Omar  and  Maggie  Hoskins  took  the  title 
to  the  lots  referred  to  in  the  name  of  Maggie  Hoskins  for  the 
purpose  of  defrauding  this  plaintiff,  and  preventing  him 
from  collecting  his  judgment  against  Omar  Hoskins.  The 
jury  found  specially  and  directly  that  they  did.  Inasmuch 
as  there  is  ample  evidence  to  sustain  this  finding,  which  was 
adopted  by  the  District  Court,  we  shall  proceed  to  briefly  ex- 
amine the  errors  relied  upon  by  appellants  in  their  brief. 

It  is  said  that  the  court  erred  in  rendering  judgment  against 
defendants,  because  there  is  no  allegation  in  the  complaint, 
and  no  finding,  that  at  the  commencement  of  this  suit  Omar 
Hoskins  was  not  the  owner  of  sufiScient  property  to  satisfy 
the  plaintiff's  judgment,  and  against  which  execution  could 
have  been  Bad.  The  complaint,  which  was  filed  October  19, 
1893,  avers  that  on  July  19,  1893,  execution  was  issued  upon 
the  judgment  of  Whiteside  against  Hoskins  against  the  prop- 
erty of  Hoskins,  but  that  the  sheriff  returned  the  same  wholly 
unsatisfied,  his  return  reciting  that  after  due  and  and  diligent 
search  he  was  unable  to  find  any  property  of  the  defendant 
Omar  Hoskins  upon  which  to  levy.  The  answer  admitted  the 
truth  of  the  foregoing  averments.  We  are  of  the  opinion 
that  these  allegations  were  sufficient.  They  are  such  as  gen- 
erally prevail  in  cases  where  a  creditor,  by  bill  in  equity, 
would  subject  his  debtor's  interest  in  property  to  the  pay- 
ment of  the  debt,  and  are  allowed  upon  the  principle  that  such 
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a  showing  makes  it  apparent  that  resort  to  a  court  of  equity  is 
necessary,  the  creditor  being  remediless  at  law.  {Ryan  v. 
Spleth^  18  Montana,  45,  44  Pac.  403.)  The  averments  may 
contain  evidentiary  matters,  but,  if  so,  they  are  harmless  as 
against  the  argument  that  under  them  the  court  has  no  power 
to  render  judgment  as  in  this  case. 

It  is  next  contended  that  the  court  erred  in  allowing  plaint- 
iff to  testify  to  the  fact  that  the  judgment  which  is  the  basis 
cf  plaintiff's  action  had  never  been  satisfied.  We  believe  the 
question  was  entirely  proper,  as,  manifestly,  the  record  is  not 
the  only  means  by  which  proof  of  the  payment  or  satisfaction 
of  a   judgment  may  be  made. 

Several  other  errors  are  assigned  upon  the  ground  that  cer- 
tain admissions  of  ownership  of  the  property  made  by  Omar 
Hoskins  were  improperly  admitted,  because  they  could  not 
bind  his  wife,  Maggie  Hoskins.  They  were  offered,  ap- 
parently, for  the  purpose  of  proving  the  ownership  of  Omar 
Haskins,  and  for  that  purpose  were  clearly  admissible. 

We  find  no  error  in   the  case,  and  the  judgment  nmst  \^ 

affirmed. 

Affirmed, 
Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 


g^w|    JOHN  CARMAN,    Respondekt,  v,  GEO.    STAUDAKER, 

Appellant. 

[Submitted  Dec.  6, 1897.    Decided  Jan.  10, 1888.] 

Deed — Appurtenances — Oral  Evidence. 

Dbfbndant  haying  conveyed  to  the  plaintiff  by  a  deed  a  one-third  interest  in  a  ditcli 
and  water  right  "with  the  appurtenanoe*,"  the  plaintiff,  in  an  action  for  trespass, 
ciaimed  to  own  two  side  or  lateral  ditches  connected  with  the  main  ditch;  these 
ditches  were  not  mentioned  in  the  deed,  and  it  did  not  appear  from  the  deed  that 
either  of  the  side  ditches  was  necessary  to  the  enjoyment  of  the  right  acquired  by 
plaintiff  in  the  main  ditch.  He\d^  that  It  was  error  to  hold  as  matter  of  law  that  the 
two  side  ditches  were  included  in  the  deed—also  that  it  was  error  to  reject  oral  eri- 
dence  offered  by  defendant  to  show  that  the  two  side  ditches  were  not  appurtenant 
to  the  main  ditch. 
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Appeal  Jrom  District  Courts  BeaverJiead  coimty.  Prank 
Shower8y  Judge. 

Action  by  John  Carman  against  George  Staudaker  for 
trespass.  From  a  judgment  for  plaintiff,  and  an  order  re- 
fusing a  new  trial,  defendant  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  recover  damages  for  injuries  and  tres- 
passes alleged  to  have  been  committed  by  the  defendant  to 
and  upon  certain  ditches  situated  in  Beaverhead  county,  which 
the  plaintiff  claims  to  own,  and  also  to  enjoin  the  defendant 
from  the  commission  of  further  threatened  injuries  and  tres- 
passes to  and  upon  the  same. 

It  appears  from  the  record  that  in  the  year  1885  plaintiff 
purchased  from  the  defendant,  by  quitclaim  deed,  a  one-third 
interest  in  a  certain  irrigating  ditch,  of  the  capacity  of  1,000 
inches,  which  ditch  taps  the  Beaverhead  river,  in  Beaverhead 
county,  conveying  the  water  of  said  river  to  and  upon  the 
land  of  the  plaintiff,  as  well  as  that  of  the  defendant.  It  also 
appears  that,  at  the  time  of  the  purchase  of  said  interest  in 
said  ditch,  there  were  two  side  or  lateral  ditches, — one  on  the 
east  and  one  on  the  west  side  of  the  main  ditch, — ^a  one- third 
mterest  of  which  plaintiff  purchased  from  the  defendant.  The 
plaintiff  in  this  case  claims  that,  by  virtue  of  the  terms  of  the 
quitclaim  deed  made  by  the  defendant  to  him  of  the  one-third 
interest  in  the  main  ditch  mentioned  above,  he  became  the 
sole  owner  of  the  said  two  side  or  lateral  ditches;  and  this 
suit  is  brought  for  damages  for  injuries  and  trespasses  alleged 
to  have  been  committed  by  the  defendant  upon  said  side  or 
lateral  ditches.  These  two  side  or  lateral  ditches  are  not  men- 
tioned in  the  quitclaim  deed,  aforesaid,  but  the  plaintiff  claims 
to  be  the  owner  thereof,  upon  the  ground  or  theory  that  said 
two  lateral  ditches  were  and  aie  appurtenances  of  said  main 
ditch,  a  one-third  interest  or  which  he  purchased  of  defend- 
ant, as  aforesaid. 

The  case  was  tried  with  a  jury,  who  found  a  general  ver- 
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diet,  and  made  certain  findings  of  fact  in  favor  of  plaintiff, 
upon  which  findings  judgment  was  rendered  by  the  court  in 
favor  of  plaintiff. 

During  the  trial  the  defendant  sought  to  prove  by  proper 
evidence  that  two  side  or  lateral  ditches,  claimed  by  the 
plaintiff  as  appurtenances  to  the  main  ditch  were  not  appur- 
tenances thereto,  and  were  not  included  in  or  transferred  by 
the  quitclaim  deed  made  by  the  defendant  to  the  plaintiff  for 
the  one- third  interest  in  the  main  ditch  mentioned  above. 
This  evidence  the  court  excluded,  and  proceeded  with  the 
trial  upon  the  theory  that  by  the  terms  of  the  quitclaim  deed, 
aforesaid,  to  the  one-third  interest  in  the  main  ditch,  the  two 
side  or  lateral  ditches  mentioned,  and  about  which  this  con- 
troversy exists,  were  appurtenances  to  the  main  ditch,  afore- 
said; and  upon  this  theory  the  court  approved  the  findings 
and  verdict  of  the  jury,  and  rendered  judgment  for  the 
plaintiff.  From  an  order  refusing  a  new  trial,  and  from  the 
judgment  herein,  the  defendant  appeals. 

W.  S.  Barbour  J  Smith  <&  Wordy  and  71  E,  Harvey  ^  for 
Appellant. 

Burleigh  <&  Willis^  for  Respondent. 

Pembebton,  C.  J. — ^The  only  question  presented  by  this 
appeal  is  as  to  whether  the  District  Court  erred  in  excluding 
the  evidence  offered  by  the  defendant  to  prove  that  the  two 
lateral  ditches  in  controversy  were  not  appurtenances  to  the 
main  ditch,  a  one-third  interest  in  which  the  plaintiff  pur- 
chased of  defendant,  as  shown  in  the  statement  of  the  case. 

The  lateral  ditches  are  not  mentioned  in  the  deed  executed 
by  defendant  to  plaintiff  for  the  one- third  interest  in  the  main 
ditch.  The  District  Court,  however,  excluded  the  evidence 
offered  to  show  that  such  ditches  were  not  appurtences  to  the 
main  ditch,  and  found,  as  a  matter  of  law,  that  such  lateral 
ditches  were  appurtenances  to  the  main  ditch,  by  the  terms  of 
the  deed  to  the  one-third  interest  therein.  We  think  this 
was  error.     It  does  not,  in  our  opinion,  appear  from  the 
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terms  of  the  deed  of  defendant  to  plaintiff  of  a  one-third  in- 
terest in  the  main  ditch  mentioned  therein,  that  these  lateral 
ditches,  or  either  of  them,  are  necessarily  appurtenant  to  the 
interest  the  plaintiff  purchased  in  the  main  ditch.  It  does 
not  appear  from  the  terms  of  the  deed  in  question  that  the 
lateral  ditches,  or  either  of  them,  were  essential  or  necessary 
to  the  enjoyment  of  the  rights  acquired  by  plaintiff  by  the 
purchase  of  one-third  interest  in  the  main  ditch.  It  does  not 
appear  from  the  deed  that  such  lateral  ditches  were  or  are 
even  conveniences  in  the  use  of  the  rights  acquired  by  plaint- 
iff by  his  purchase  of  an  interest  in  the  main  ditch. 

As  none  of  these  things  appear  upon  the  face  of  the  deed 
in  question,  and  which  we  think  ought  to  appear,  either  ex- 
pressly or  by  implication,  and  as  the  evidence  offered  and  ex- 
cluded was  not  intended  to  contradict  or  alter  the  terms  6f 
the  deed,  we  think  the  court  erred  in  excluding  it,  and  find- 
ing, as  a  matter  of  law,  that  the  lateral  ditches  were  appur- 
tenaces  to  the  rights  of  plaintiff  acquired  by  the  deed  to  the 
interest  in  the  main  ditch. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  new  trial. 

Meversed  and  Remanded. 

Hdnt  and  Piggott,  JJ.,  concur. 


THE  STATE  OF  MONTANA,   Appellant,    v.   JOHN    B. 

JOHNSON,  Respondent. 

[Submitted  JaDiuiry  10, 1808.    Decided  January  17, 1808.] 

License — Manufacturer — Statvtory  Interpretation, 

1.  LICBN81B— Af anii/octurer.— A  merchant  taUor  \%  not  a  manufacturer  within  the  mean- 
inic  of  Section  40G2.  Political  Code,  which  proyides  for  a  license  tax  to  be  paid  by 
**eTery  architect  or  manufacturer;*'  but  is  subject  to  the  license  to  be  paid  by  one 
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who  selli  goods,  wares  and  merebandlse  at  a  fixed  plaoe  o(  business,  as  proTlded  in 
Section  4084,  Political  Code, 
%    Btatutobt  CONBTBUcnoN.— The  words  contained  in  tax  laws  shonld  be  coDstraed 
in  their  popular  sense  and  not  according  to  their  scientific  meaning. 

Appeal  from  District  Courty  Lewis  and  Clarke  County.  S. 
H.  Mclntvrej  Judge. 

Action  by  the  State  against  John  B.  Johnson.  Judgment 
for  defendant,  and  plaintiff  appeals.     Reversed. 

C.  B.  Ncla/n,  and  R.  R.  JPurceUy  for  the  State. 
Carleton  <&  Haywood^  for  Respondent. 

Hunt,  J. — ^This  was  an  action  by  plaintiff  and  appellant  to 
recover  certain  sums  of  money  alleged  to  be  due  by  defend- 
ant and  respondent  as  a  license  fee  for  carrying  on  the  busi- 
ness of  a  merchant  tailor.  The  case  was  submitted  on  an 
agreed  statement  of  facts,  reciting,  briefly,  that  the  defendant 
is  a  merchant  tailor  at  Helena,  dealing  in  the  selling  of  suits 
of  clothes  which  he  makes  to  order  for  his  customers  from 
cloth,  not  made  or  manufactured  by  him,  but  which  he  pur- 
chased from  others. 

The  contention  of  the  state's  counsel  is  that  the  defendant 
is  indebted  to  it  for  license  under  the  provisions  of  Section 
4064  of  the  Political  Code;  while  the  defendant  argues  that  a 
merchant  tailor  is  a  manufacturer,  and  liable  only  for  the  li- 
cense payable  under  Section  4082  of  the  Political  Code. 

The  District  Court  held  that  defendant  is  a  manufacturer, 
and  liable  for  license  as  such.  From  a  judgment  rendered  to 
that  effect  the  state  appeals. 

The  two  sections  of  the  statute  bearing  upon  the  question 
for  decision  are  as  follows:  Section  4064  :  *<Every  person 
who  at  a  fixed  place  of  business  sells  any  goods,  wares  or  mer- 
chandise, wines  or  distilled  liquors,  drugs  or  medicines,  jew- 
elry or  wares  of  precious  metals,  whether  on  commission  or 
otherwise,  and  all  butchers,  must  obtain  from  the  county 
treasurer  in  which  the  business  is  transacted,  and  for  each 
branch  of  such  business,  license,  and  pay  quarterly  therefor  an 
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amount  of  money  to  be  determined  by  the  class  in  which  such 
person  is  placed  by  the  county  treasurer;  such  business  to  be 
classified  and  regulated  by  the  amount  of  the  monthly  average 
sales  made,  or  hiring  done,  and  at  the  rate  following,"  etc. 

Section  4082:  * 'Every  architect,  builder,  contractor,  or 
manufacturer,  doing  a  business  of  more  than  fifteen  thousand 
dollars  per  year  must  pay  a  license  of  ten  dollars  per  quar- 
ter." 

No  doubt,  speaking  in  the  broadest  sense,  a  ^^manufacturer" 
is  one  who  makes  or  fabricates  anything  for  use,  and  that 
within  the  literal  definition  of  ' 'manufacturer"  would  come  a 
tailor  who  works  cloths  into  suits  for  wear.  So,  too,  a  seam- 
stress would  be  brought  within  such  a  definition,  for  she 
makes  handkerchiefs  from  linen;  and  the  carpenter  who  takes 
raw  lumber  and  prepares  it  for  building  a  house;  and  a  milli- 
ner, who  makes  and  sells  bonnets;  and  a  blacksmith,  who 
makes  horseshoes  or  forges  iron;  and  a  cook,  who  makes 
bread  or  other  articles  to  use  as  food;  and  many  other  per- 
sons, whose  pursuits  in  life  demand  the  working  of  some  ma- 
terials into  certain  forms. 

But,  in  our  opinion,  the  proper  construction  of  the  statute 
(Section  4082,  supra)  imposing  a  license  on  a  ''manufacturer" 
is  to  give  the  words  their  common  use,  and  to  take  them  in 
their  plam,  natural,  and  ordinary  signification.  {People  v. 
New  York  Floating  Dry  Dock  Co,^  63  How.  Prac.  461;  Suth. 
on  St.  Const.  §  229;  Parker  v.  Great  Western  Railway  Co.y 
88  E.  C.  L.  R.  76.) 

The  statute  (Section  3462,  Code  of  Civil  Procedure)  requires 
that  words  shall  be  construed  according  to  the  context  and  the 
approved  usage  of  the  language,  unless  they  are  technical  or 
have  acquired  a  peculiar  and  appropriate  meaning  in  law.  We 
know  of  no  technical  meaning  to  be  given  to  the  word  '  'manu- 
facturer, "  used  in  the  statute,  and  it  is  our  best  judgment  that 
it  should  be  understood  in  its  popular  sense.  We  therefore 
would  include  among  manufacturers  those  who  produce 
goods  from  a  raw  state  by  manual  skill  and  labor,  and  goods 
which  are  commonly  turned  out  of  factories,  and  we  would  ex- 
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clade  a  merchant  tailor,  who  merely  cuts  and  fashions  a  suit 
of  clothes  as  ordered  by  a  customer,  from  cloth  purchased 
elsewhere,  and  kept  to  be  made  up  as  suits  are  ordered  from 
him. 

In  Eoeiiing  Jou/mal  Association  v.  State  Board  of  Assessors^ 
47  N.  J.  Law  36,  the  court  well  expressed  the  rule  of  con- 
struction as  follows:  <'The  interpretation  of  words  in  their 
popular  sense,  rather  than  according  to  their  scientific  mean- 
ing, is  peculiarly  required  in  the  construction  of  tax  laws,  in 
the  enactment  of  which  the  legislature  must  needs  adopt  a 
claHsification  of  persons  and  property  for  purposes  of  taxation, 
— a  classification  determined  by  the  legislative  conception  of 
the  policy  of  subjecting  certain  persons,  property,  occupa- 
tions or  business  to  taxation, — according  to  popular  notions 
or  ideas  of  the  propriety  of  such  taxation.  In  the  construc- 
tion of  such  laws  the  courts  will  incline  strongly  towards  the 
popular  signification  of  language.  In  that  way  the  legislative 
intent  is  most  apt  to  be  reached.  ^ ' 

When  we  are  told  that  a  city  is  a  manufacturing  center,  or 
has  factories  within  it,  the  ordinary  understanding  is  that  it 
has  factories,  where  articles  of  use  are  made  in  considerable 
quantities,  by  the  aid  of  many  hands  or  of  machinery,  and 
generally  to  be  supplied  to  retail  dealers.  We  should  never 
entertain  the  thought  that  included  in  the  factories  and  among 
the  manufacturers  tailor  shops  or  merchant  tailors,  not  en- 
gaged in  wholesale  trade,  or  milliners,  dressmakers,  furniture 
dealers,  restaurants  and  the  like. 

After  consideration,  of  the  objects  of  the  statute,  we  con- 
clude that  defendant  is  not  a  ^^manufacturer,"  within  the  true 
intent  of  that  word  as  used,  and  that  he  is  a  person  who  sells 
goods,  wares  and  merchandise  at  a  fixed  place  of  business  and 
is  accordingly  subject  to  the  payment  of  a  license  under  sec- 
tion 4064:,  above  quoted.  {^Murray  v.  Statej  11  Lea.  218.) 
The  judgment  will  be  reversed,  with  direction  to  enter  judg- 
ment against  defendant  after  ascertaining  amount  due  by  him. 

Reversed, 
Pkmbebton,  C.  J. ,  and  Pigott,  J. ,  concur. 
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»    871 

STATE  OF   MONTANA,    Respondent,    v.    A.    F.    MOF-  «»  ^^ 

'  20    3711 

FATT,  Appellant.  ^^4     9 


[Submitted  January  11, 1898.   Decided  January  17, 1806.] 

Appealy  Prcuitice  in  Oriminal  Cases — JBill  of  Muceptions — In- 
stmctions — Immaterial  Error — Appeal — BiU  of  Exceptions 
— Record. 

1.  APPKAi/— B(U  of  SxrepttoM.— On  an  appeal  from  a  Judgment  and  order  denying  a 
motion  for  a  new  trial  in  a  criminal  case,  tbe  court  will  not  consider  a  bill  of  excep- 
tion whlcb  has  not  been  settled  and  allowed  by  the  Judge,  or  one  which  does  not 
show  that  tbe  County  Attorney  was  notified  that  the  same  would  be  presented  to  the 
]«dge  for  settlement. 

3,  iNSTBUCTioifB—JfiitmiteHal  ii^or.— An  ambiguity  In  an  instruction  on  the  crime  of 
petit  larceny  is  not  prejudicial  to  a  defendant  in  a  criminal  case,  in  which  the  Jury 
found  him  guilty  of  grand  larceny. 

s.  Bbcord.— Paperii  amending  the  record  will  not  be  considered,  unless  a  request  to 
file  them  has  been  properly  made. 

Appeal  from  District  Courts    Silver  Bow  County.      Wm, 
Clancy  J  Judge. 

A.  F.  Moffat  was  convicted  of  grand  larceny  and  appeals. 
Affirmed. 

A.  B.  EdleVj  for  Appellant. 

(7.  B.  Nblanj  Attorney  General,  for  the  State. 

Hunt,  J. — ^A.  F.  Moffat,  defendant  and  appellant,  was  con- 
victed of  larceny  in  the  first  degree,  or  grand  larceny,  and 
sentenced  to  the  penitentiary.  He  appeals  from  the  judgment 
of  conviction,  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  notice  of  appeal  in  this  case  recites  that  '^defendant  ap- 
peals to  this  court  from  the  judgment  of  conviction  of  larceny 
in  the  first  degree,  rendered  against  him  by  the  District  Court 
of  Silver  Bow  County,  on  September  11,  1897,  and  from  the 
order  denying  defendant's  motion  for  a  new  trial  made  and 
entered  in  (he  minutes  of  the  court  on  September  11,   1897 
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(sic).^^     This  motion  was  duly  served  upon  the  County  At- 
torney. 

The  record  further  discloses  that,  upon  the  day  the  verdict 
of  guilty  was  rendered,  the  defendant  <<gave  oral  notice  of 
appeal  and  motion  for  a  new  trial,"  and  was  granted  10  days 
in  which  <*to  prepare  such  notice  and  motion."  Then  follows 
a  ^'transcript  of  testimony"  in  the  case,  which  apparently  con- 
tains the  evidence  heard  at  the  trial.  This  (we  notice  in  pass- 
ing) is  inexcusably  in  violation  of  the  rules  of  court  by  being 
double  paged  throughout  Immediately  after  this  are  the  in- 
structions given  to  the  jury.  Then  follows  a  journal  entry  of 
September  11,  1897,  to  the  effect  that  the  motion  for  a  new 
trial  came  on  to  be  heard,  and,  after  argument,  was  over- 
ruled; whereupon  defendant  was  sentenced  to  the  penitentiary 
for  1^  years  from  September  11,  1897,  and  judgment  entered 
accordingly. 

Then,  again,  on  September  11,  1897,  the  defendant  gave 
notice  of  intention  to  move  the  court  to  set  aside  and  vacate 
the  judgment,  and  to  grant  a  new  trial,  upon  the  grounds  (1) 
that  the  court  misdirected  the  jury  in  matters  of  law,  and 
erred  in  the  decision  of  questions  of  law  arising  during  the 
course  of  the  trial;  and  (2)  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.  This  '^notice  of  motion  for  new  trial" 
was  served  upon  the  County  Attorney,  and  filed  September 
11,  1897. 

The  notice  of  motion  last  above  referred  to  does  not  disclose 
upon  what  the  motion  is  predicated,  whether  upon  bill  of  ex- 
ceptions, affidavits  or  other  grounds. 

After  this  record,  there  is  incorporated  in  the  transcript  a 
bill  of  exceptions  of  24  pages,  numbered  from  1  to  24  con- 
secutively, containing  certain  evidence  and  objections  thereto, 
and  to  which  is  affixed  the  certificate  of  Judge  Clancy  that 
<<the  above  and  foregoing  attached  hereto  is  a  true  and  cor- 
rect bill  of  exceptions,"  as  settled  by  him  November  23,  1897. 
Y/e  must  construe  this  to  be  the  only  true  and  correct  bill  of 
exceptions  settled  and  allowed  in  the  case,  for  the  judge  evi- 
dently limited  his  certificate  to  the  24  pages  only. 
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With  the  record  in  such  a  condition,  we  are  precluded  from 
considering  any  testimony  other  than  that  embraced  in  the 
bill  of  exceptions  settled  and  allowed  by  the  judge.  Nor  can 
we  examine  the  evidence  embodied  in  the  bill  of  exceptions 
settled  and  allowed,  because  it  nowhere  appears  by  the  record 
that  the  appellant  ever  notified  the  County  Attorney  that  he 
would  present  a  bill  of  exceptions  to  the  judge  for  settlement, 
as  required  by  Section  2171  of  the  Penal  Code.  .(State  v. 
Gawith,  19  Mont.  48,  47  Pac.  207.) 

We  have  been  handed  a  paper,  given  to  the  clerk  of  this 
court  on  the  very  day  this  case  was  submitted  to  us,  wherein 
appellant^  s  counsel  seeks  apparently  to  cure  this  fatal  omis- 
sion; but  we  refuse  to  consider  papers  purporting  to  amend 
the  records  of  this  court  unless  requests  to  file  the  same  have 
first  been  made  under  appropriate  rules  of  procedure.  Any 
other  practice  would  utterly  destroy  all  harmony  of  proced- 
ure, and  lead  to  pernicious  and  dangerous  results. 

This  disposes  of  all  of  defendant's  points,  except  the  alleged 
error  in  instruction  No.  12,  which  is  as  follows:  <<The  court 
instructs  the  jury  that,  if  you  find  the  defendant  guilty  of 
grand  larceny,  all  of  your  number  must  so  find;  and,  if  you 
find  the  value  of  the  property  stolen  was  worth  less  than  950, 
then  that  would  be  petit  larceny;  then  eight  of  your  number 
so  finding  may  return  a  verdict  of  guilty  of  petit  larceny;  but, 
if  you  find  the  defendant  not  guilty,  it  will  be  necessary  for 
all  of  your  number  to  agree  in  the  finding  of  such  a  verdict 
and  the  acquittal  of  the  defendant. ' ' 

This  instruction  is  ambiguous  in  so  far  as  it  sought  to  di- 
rect the  jury  how  to  deliberate  upon  the  defendant's  guilt  or 
innocence  of  the  crime  of  petit  larceny;  but  it  was  perfectly 
intelligible  in  saying  that  all  of  the  12  jurors  must  concur  in 
finding  a  verdict  upon  the  question  of  grand  larceny;  and,  in- 
asmuch as  they  convicted  of  grand  larceny,  we  fail  to  see  how 
the  error  was  prej^udicial  to  the  defendant.  [State  v.  Gay^  18 
Mont.  51,  44  Pac.  411.)  The  judgment  and  order  are  affirmed. 

Affirmed. 
Pembkbton,  C.  J. ,  and  Pigott,  J. ,  concur. 
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2o~374    FIRST  NATIONAL  BANK  OF  BILLINGS,  Appellant, 

33    106, 

V.  H.  C.  PROVINCE,  Assessor  of  Carbon 
County,  Respondent. 

[Submitted  Jan.  12, 1898.    Decided  Jan.  17, 1898.] 

Taxation — National   Banks, 

Febsoval  property  owned  by  a  National  Bank  Is  not  subject  to  taxation  ander  State 
laws. 

Appeal  from  District  Courts  Carbon  county,  Frank 
Henry^  Jvdge. 

Action  by  the  First  National  Bank  of  Billings  against  H. 
C.  Province,  assessor  of  Carbon  county,  to  enjoin  the  collec- 
tion of  taxes  on  certain  personal  property  belonging  to 
plaintiff.  From  a  judgment  against  it  for  the  amount  of  such 
taxes  and  costs,  plaintiff  appeals.     Reversed. 

O.  F.    Goddard^  for  Appellant. 

C.  B.  Nolan^  Attorney  General,  and  Z.  B.  Reve^  for 
Appellee. 

PiGOTT,  J. — This  action  was  submitted  to  the  District 
Court  of  Carbon  county  upon  an  agreed  statement  of  facts, 
showing  that  plaintiff,  a  national  banking  association,  having 
its  place  of  business  at  Billings,  Yellowstone  county,  Mon- 
tana, is,  and  has  been  since  March  1,  1896,  the  owner  of 
4,500  sheep,  together  with  some  other  personal  property, 
such  as  horses,  wagons,  and  hay,  used  in  the  keeping  thereof, 
situate  in  Carbon  county;  that  defendant,  as  assessor  of  Car- 
bon county,  in  pursuance  of  Sections  3940  to  3948  of  the 
Political  *  Code,  listed  said  property  for  taxation  in  said 
county  for  the  year  1896,  at  a  valuation  of  $8,625, 
and  at  the  uniform  valuation  and  rate  of  taxation  of 
other  like    property   for    the   previous  year,    the   taxes  .so 
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assessed  amounting  to  $215.62;  that  plaintiff  promptly  refused 
to  pay  the  tax,  claiming  that  the  property  was  exempt  be- 
cause it  was  the  personal  property  of  a  national  bank;  that 
plaintiff  owned  no  real  estate  in  Carbon  county,  and  that  the 
tax  was  not  a  lien  on  real  estate;  that,  after  the  refusal  of 
plaintiff  to  pay  the  taxes,  defendant  seized  said  personal 
property  under  the  statutory  provisions  referred  to,  and  ad- 
vertised it  for  sale,  but  was  enjoined  by  said  District  Court 
from  making  the  sale  until  the  further  order  of  the  court; 
th&t  plaintiff  acquired  title  to  the  property  from  persons  in- 
debted to  it  for  money  lent  who  were  insolvent,  and  who  sur- 
rendered the  property  to  plaintiff  in  payment  of  their  obliga- 
*  tions;  and  that  plaintiff  has  carried  the  property  upon  its 
books,  and  treated  it  as  part  of  its  resources;  and  that  the 
property  was  not  taken  or  held  as  an  original  investment. 

Upon  this  statement,  the  court  was  asked  to  determine 
whether  said  personal  property  was  subject  to  taxation  in  Car- 
bon county  for  1896,  and  also  whether  the  statutes  referred  to 
are  constitutional.  From  a  judgment  entered  July  23,  1897, 
against  plaintiff  f6r  the  amount  of  the  taxes  and  costs,  plaint- 
iff appealed  to  this  court. 

Sections  5214  and  5219  of  the  Revised  Statutes  of  the 
United  States  are  as  follows  : 

*<Section  5214.  In  lieu  of  all  existing  taxes,  every  asso- 
ciation shall  pay  to  the  treasurer  of  the  United  States,  in  the 
months  of  January  and  July,  a  duty  of  one-half  of  one  per 
centum  each  half-year  upon  the  average  amount  of  its  notes 
in  circulation,  and  a  duty  of  one-quarter  of  one  per  centum 
each  half-year  upon  the  average  amount  of  its  deposits,  and 
a  duty  of  one-quarter  of  one  per  centum  each  half-year  on  the 
average  amount  of  its  capital  stock,  beyond  the  amount  in- 
vested in  United  States  bonds." 

'^Section  5219.  Nothing  herein  shall  prevent  all  the 
shares  in  any  association  from  being  included  in  the  valuation 
of  the  personal  property  of  the  owner  or  holder  of  such 
shares,  in  assessing  taxes  imposed  by  authority  of  the  state 
within  which  the  association  is  located;  but  the   legislature  of 
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each  state  may  determine  and  direct  tlie  manner  and  place  of 
taxing  all  the  shares  of  national  banking  associations  located 
within  the  state,  subject  only  to  the  two  restrictions,  that  the 
taxation  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state,  and  that  the  shares  of  any  national  banking  asso- 
ciation owned  by  non-residents  of  any  state  shall  be  taxed  in 
the  city  or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real  property 
of  associations  from  either  state,  county,  or  municipal  taxes, 
to  the  same  extent,  according  to  its  value,  as  other  real  prop- 
erty is  taxed. ' ' 

The  First  Subdivision  of  Section  3680  of  the  Political  Code  « 
of  Montana  reads : 

<^The  term  'property'  includes  moneys,  credits,  bonds, 
stocks,  franchises  and  all  other  matters  and  things,  real,  per- 
sonal, and  mixed,  capable  of  private  ownership;  but  this  must 
not  be  construed  so  as  to  authorize  the  taxation  of  the  stocks 
of  any  company  or  corporation  when  the  property  of  such 
company  or  corporation  represented  by  such  stocks  is  within 
the  state  and  has  been  taxed." 

Sections  3690  to  3694  of  the  same  code  are  : 

^'Section  3690.  All  taxable  property  must  be  assessed  at 
its  full  cash  value.  Land  and  the  improvements  thereon  mast 
he  separately  assessed. 

^'Section  3691.  The  stockholders  in  every  bank  or  bank- 
ing association  organized  under  the  authority  of  this  state  or 
the  United  States,  must  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein,  in  the  county,  town,  city  or 
district  where  such  bank  or  banking  association  is  located, 
and  not  elsewhere,  whether  such  stockholders  reside  in  SQch 
place  or  not.  To  aid  the  assessor  in  determining  the  value  of 
such  shares  of  stock,  the  cashier  or  other  accounting  officer  of 
every  such  bank  must  furnish  a  verified  statement  to  the 
assessor,  showing  the  amount  and  number  of  shares  of  the 
capital  stock  of  each  bank,  the  amount  of  its  surplus  or  re- 
serve fund,  the  amount  of  investments  in  real  estate,  which 
real  estate  must  be  assessed  and  taxed  as  other  real  estate. 
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< 'Section  3692.  In  the  assessment  of  the  shares  of  stock 
mentioned  in  the  next  preceding  section,  each  stockholder 
must  be  allowed  all  the  deductions  and  exemptions  allowed  by 
law  in  assessing  the  value  of  other  taxable  personal  property 
owned  by  individual  citizens  of  this  state,  and  the  assessment 
and  taxation  must  not  be  at  a  greater  rate  than  is  made  or 
assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  this  state. 

' 'Section  3693.  In  making  such  assessment,  there  must 
also  be  deducted  from  the  value  of  such  shares,  such  sum  as 
is  in  the  same  proportion  to  such  value  as  the  assessed  value 
of  the  real  estate  of  such  bank  or  banking  association  in  which 
such  shares  are  held,  bears  to  the  whole  amount  of  the  capital 
stock  of  such  bank  or  banking  association. 

<  Section  3694.  The  shares  of  the  capital  stock  of  banks 
organized  under  the  laws  of  the  United  States,  not  located  in 
this  state,  owned  by  residents  of  this  state,  are  not  subject  to 
taxation.'^ 

This  appeal  presents  but  one  question  the  solution  of  which 
is  necessary  to  a  decision  :  Is  personal  property  owned  by  a 
national  banking  association  subject  to  taxation  under  state 
laws  ?  We  are  of  the  opinion  that  th,e  question  must  be  ans- 
wered in  the  negative. 

The  corporation  is  the  legal  owner  of  all  the  property  of 
the  bank.  The  interest  of  the  shareholder  is  a  distinct  and 
independent  property,  held  by  him  like  any  other  property 
that  may  belong  to  him.  This  interest  or  property  of  the 
shareholder  ''entitles  him  to  participate  in  the  net  profits 
earned  by  the  bank  in  the  employment  of  its  capital,  during 
the  existence  of  its  charter,  in  proportion  to  the  number  of 
his  shares,  and,  upon  its  dissolution  or  termination,  to  his 
proportion  of  the  property  of  the  corporation  that  may  re- 
main after  the  payment  of  its  debts.  *  *  *  Now,  it  is 
this  interest  which  the  act  of  congress  has  left  subject  to 
taxation  by  the  states,"  and,  in  addition  thereto,  the  real 
property  of  the  corporation.  (Van  Allen  v.  AssessorSy  3 
Wall.  673.) 
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The  question  here  presented  has  in  many  cases  received 
careful  attention,  and  has  been  the  subject  of  well-considered 
opinions;  and  the  result  has  been,  as  we  think,  a  denial  of  the 
existence  of  power  in  a  state  to  tax  personal  property  of  such 
a  corporation.  The  conclusions  reached  are  based  upon  the 
assumption  that  congress  has  withheld  that  power  from  the 
states,  or,  rather,  has  prohibited  them  from  taxing  such  per- 
sonal property.  {Smith  v.  WMy  11  Minn.  600  (Gil.  378); 
JVat,  Bcmk  v.  Young ^  25  Iowa,  311;  Exchange  Nat.  Bank  v. 
Miller^  19  Fed.  372;  Covington  City  Nat,  Banks.  City  of  Con- 
ington^  21  Fed.  484;  Consolidated  Nat,  Bwnk  of  Arizona  y. 
Pima  Co.  (Ariz.)  48  Pac.  291.) 

The  Supreme  Court  of  the  United  States  has  repeatedly  de- 
clared the  personal  property  of  a  national  bank  to  be  exempt 
from  taxation  by  the  states.  {Bosenblatt  v.  Johnston,  104  U. 
S.  462;  Mercantile  Bank  v.  City  of  New  York,  121  U.  S. 
138,  7  Sup.  Ct.  826.)     These  decisions  are  binding  upon  us. 

The  determination  by  us  of  the  contention  that  the  statute 
under  which  defendant  attempted  to  assess  the  property  is  re- 
pugnant to  the  constitution  of  Montana  is  rendered  unne- 
cessary, and  we  must  therefore  decline  to  express  an  opinion 
thereon.     {Chauvin  v.   Valitony  7  Montana,  681,  19  Pac.  215.) 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
District  Court,  with  directions  to  enter  a  decree  perpetually 
enjoining  defendant  from  committing  the  acts  threatened  by 
him. 

Reversed  and  Memanded, 

Pemberton,  C.  J. ,  and  Hunt,  J. ,  concur. 
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HELENA  NATIONAL  BANK,    Respondent,    v.    ROCKY 
MOUNTAIN  TELEGRAPH  CO.,  Appellant. 

[Submitted  Noyember  16, 1887.    Decided  January  17, 1896.] 

TWO  GASES. 

Plecuitng — Denial  of  Agencj/ — Agent — Power  to  Execute  Ne- 
gotiable Paper — Implied  Power  to  Pledge  Credit — Question 
of  Law. 
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1.  PiiBADuro— Deniai g/ ^ffevioi/.—lD  an  action  against  a  corporation,  tlie  complaint 
alleged  that  the  note  sued  upon  was  executed  by  the  defendant;  the  answer  denied 
that  the  defendant  executed  the  note,  and  denied  that  the  person  wbo  signed  the  de- 
fendant's name  to  the  note  was  authorized  to  do  so.  Held,  that  the  ultimate  fact,  the 
maJUng  of  the  note  by  the  defendant,  was  properly  alleged  in  the  complaint  and  that 
the  allegation  in  the  answer  to  the  effect  that  the  note  was  signed  by  one  who  had  no 
authority  to  do  so,  was  matter  of  eyldence  and  not  of  pleading,  and  no  denial  of  the 
same  by  replication  was  necessary . 

S.  PowBB  OF  AOBNT  TO  ExBCUTB  NsGOTiABLK  PAPKB.-^An  agent  with  general  au« 
thorlty  to  manage  his  principal's  business  has  no  implied  authority  to  bind  his  prin- 
cipal by  a  promissory  note;  such  authority  must  be  expressly  conferred,  or  be  neces- 
sarily Implied  from  the  exigencies  and  the  general  course  of  the  particular  employ- 
ment, or  the  act  must  be  ratified  by  the  principal. 

8,  8AMK.— The  fact  that  the  agent  of  a  telegraph  company  had  full  power  to  manage  Its 
business  and  make  all  necessary  contracts  and  arrangements  in  carrying  on  and 
operating  its  business,  does  not  authorize  him  to  execute  negotiable  paper  In  the 
name  of  the  company,  neither  was  such  power  necessarily  implied  from  the  exigen- 
cies or  general  course  of  business  connected  with  the  operation  of  a  telegraph  line; 
and  the  fact  that  the  agent  drew  checks  against  the  fuUiis  of  the  defendant,  does  not 
tend  to  establish  power  to  execute  a  promissory  note. 

4.  Sams.— The  fact  that  the  agent,  on  three  different  occasions,  had  executed  such 
notes  in  the  defendant's  name,  does  not  show  such  authority,  when  it  further  ap- 
pears that  the  defendant  had  no  knowledge  of  the  same  until  after  the  agency  had 
ceased. 

5.  AQmKT—lmpHitd  Power  to  Pledge  Credit— Where  it  appears  that  the  agent  of  a 
telegraph  company  had  full  power  to  manage  its  business  and  make  all  contracts  and 
arrangements  to  carry  on  its  business;  that  the  principal  knew  that  the  monthly  re- 
ceipts of  the  business  were  much  less  than  the  expenses,  and  that  it  was  necessary 
for  the  agent  to  maintain  a  bank  account  In  Its  name,  such  agent  has  implied  author- 
ity to  borrow  for  the  company  an  amount  of  money  not  disproportionate  to  the  volume 
of  business  transacted. 

6.  QuxBTiOK  OF  LAW.—Wherc  the  facts  are  admitted  or  undisputed,  the  only  ques- 
tlons  presented  for  decision  are  those  of  law. 

Appeal   from'  District    Courts   Lewis  and  Clarke  County. 
Henry  N.  Blake j  Judge. 

Two  separate  actions  by  the  Helena  National  Bank  against 
the  Rocky  Mountain  Telegraph  Conjpany.     Verdict  for  plaint- 
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iff  in  each  action.     Defendant  appeals  from  orders  denying  a 
new  trial.     One  order  reversed,  and  the  other  affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

These  actions  were  tried  together  in  the  court  below,  and 
will  be  determined  by  this  court  in  one  opinion. 

By  action  No.  877,  the  plaintiff  sought  to  recover  from  the 
defendant  (a  corporation  organized  under  the  statutes  of  Mon- 
tana) the  sum  of  $350.70,  the  amount  of  an  alleged  overdraft 
of  the  defendant  at  the  Second  National  Bank  of  Helena,  Mon- 
tana, the  claim  for  which  was  assigned  by  said  bank  to  plaint- 
iff. 

The  answer  was  treated  and  considered  by  the  parties  and 
the  court  below  as  sufficient  to  present  the  issues  whether  the 
general  manager  of  the  defendant  was  authorized  expressly  or 
by  implication  to  create  an  overdraft,  and  whether  there  was  a 
ratification  by  the  defendant  of  the  acts  of  its  general  manager 
in  that  behalf.  By  what  the  defendant  calls  a  < 'separate  de- 
fense" to  the  complaint,  it  alleges  that  on  or  about  the  7th 
day  of  November,  1892,  the  plaintiff  advanced  to  one  C.  W. 
Bidgway  a  certain  sum  of  money,  which,  at  the  request  of 
Hidgway,  plaintiff  charged  to  the  defendant,  and  that  Ridg- 
way  never  had  authority  to  borrow  the  money  on  behalf  of  the 
defendant;  that  the  money  so  advanced  to  Ridgway  was  used 
by  said  Ridgway  for  his  own  benefit,  and  was  never  paid  to  or 
received  by  the  defendant. 

By  the  complaint  in  action  No.  878,  plaintiff  sought  to  recover 
from  defendant  the  amount  of  a  negotiable  promissory  note 
for  $200,  alleged  to  have  been  made  by  the  defendant  on  Oc- 
tober 27,  1892,  to  the  Second  National  Bank  of  Helena,  and  by 
the  payee  assigned  to  the  plaintiff,  which  note  contained  a 
promise  to  pay  interest  at  the  rate  of  1  per  centum  per  month 
from  its  date,  and  reasonable  attorney's  fees.  The  note  was 
subscribed,  **Rocky  Mountain  Telegraph  Company,  by  C.  W. 
Bidgway,  G.  M." 

The  answer  denies  that  the  defendant  executed  the  note, 
and,  by  a  so-called  '^separate  defense,"  denies  that  Ridgway, 
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who,  as  general  manager,  subBcribed  defendant's  name  to  the 
note,  was  authorized  so  to  do,  and  that  the  money  obtained 
by  him  was  not  received  by  defendant,  but  was  appropriated 
by  him  to  his  owfi  use. 

The  replication  consists  of  a  denial  that  the  money  obtained 
on  the  note  was  appropriated  by  Bidgway  to  his  own  use,  and 
was  not  paid  to  or  received  by  the  defendant. 

At  the  trial,  the  defendant  moved  in  each  case  for  judg- 
ment on  the  pleadings,  which  motions  were  denied.  The  issues 
were  tried  by  jury.  When  plaintiff  rested,  the  defendant 
moved  for  nonsuits,  upon  the  ground  that  the  evidence  did  not 
tend  to  prove  any  authority  on  the  part  of  Kidgway  to  execute 
the  note  in  the  name  of  the  defendant,  or  to  create  the 
overdraft  in  its  behalf.  The  court  overruled  each  motion. 
The  defendant  offered  no  testimony  in  either  case.  The  jury 
returned  a  verdict  for  the  plaintiff.  From  the  orders  deny- 
ing defendant's  motions  for  new  trials,  these  appeals  were 
taken. 

Defendant  was  organized  in  1886.  Of  the  three  trustees 
named  in  the  certificate,  one  died  in  1887  or  1888.  The  evi- 
dence failed  to  disclose  whether  or  not  shareholders  or  direc- 
tors ever  held  a  meeting  after  the  formation  of  the  corpora- 
tion. It  was  both  proved  and  admitted  that  from  April,  1891, 
to  November  30,  1892,  Ridgway  was  the  general  manager  of 
defendant  corporation,  and  that  he  executed  and  delivered  the 
note  and  created  the  overdraft  in  the  name  of  the  defendant. 
It  was  also  shown  by  the  evidence  that  in  1891.  when  Ridg- 
way first  tOi>k  charge  of  the  business  of  the  Company,  its 
bank  account  was  kept  in  Butte,  and  was  overdrawn  in  the 
sum  of  $554. 54,  all  of  which  the  defendant  knew.  Compe- 
tent evidence  was  adduced  establishing  the  fact  that  Ridgway 
conducted  and  transacted  all  the  ordinary  business  affairs  of 
defendant,  and  disclosing  that  the  defendant,  during  the  time 
that  Ridgway  was  its  general  manager,  necessarily  had  full 
knowledge,  or  ought  to  have  known,  that  the  receipts  of  its 
business  were  not  equal  to  its  outlay,  and  that  Ridgway,  as 
its  general  manager,  was  in  the  habit  of  making  monthly  re- 
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ports  to  one  W.  A.  Clark  and  to  one  Marcus  Daly,  or  to 
Clark  and  the  Standard  Publishing  Company,  of  Anaconda, 
which  reports  disclosed  the  difference  between  the  receipts  of 
the  defendant  and  its  outlay  for  each  month,  the  deficit  being 
sometimes  as  great  as  (1,000;  that  these  reports  to  Clark  and 
Daly  did  not  show  the  condition  of  defendant's  bank  account, 
nor  contain  any  information  as  to  the  note  in  suit,  but  did  show 
the  aggregate  local  receipts  and  expenses;  that  when  Clark  and 
Daly  received  such  reports,  each  would  send  his  check  to  Ridg- 
way  for  one- half  of  the  monthly  deficit,  it  being  understood  that 
the  checks  were  to  pay  the  debts  incurred  by  reason  of  the  de- 
ficit; and  that  Ridgway,  as  general  manager,  received  his  in- 
structions as  to  the  conduct  of  the  business  from  Clark  and  Daly, 
who,  as  the  evidence  would  indicate,  were  in  control  of  the 
corporation.  It  appeared  in  evidence  that  some,  at  least,  of 
these  reports,  were  filed  with  defendant's  auditor. 

Over  objection  and  exception  of  the  defendant,  the  court 
admitted  evidence  to  the  following  effect :  That  when  Ridg- 
way, on  March  18,  1892,  opened  the  account  for  defendant 
with  the  Second  National  Bank  of  Helena,  he  exhibited  to  the 
cashier  of  the  bank  a  paper  purporting  to  be  an  authority 
from  said  Daly  and  Clark,  authorizing  him,  as  general  man- 
ager of  the  defendant,  to  transact  its  business  in  Helena ;  and 
that  afterwards,  about  May  26th,  Ridgway  showed  to  the 
cashier  a  document  executed  by  Clark  and  the  Standard 
Publishing  Company,  of  Anaconda,  of  which  the  following  is 
a  copy  : 

<  'Know  all  men  by  these  presents :  That  we,  the  under- 
signed, W.  A.  Clark,  of  Butte,  Montana,  and  the  Standard 
Publishing  Company,  of  Anaconda,  Montana,  the  members  of 
the  firm  doing  business  under  the  name  of  the  Rocky  Mountain 
Telegraph  Company,  said  business  being  carried  on  in  the  state 
of  Montana,  do  hereby  certify  that  C.  W.  Ridgway  has  been 
duly  appointed  by  the  undersigned  as  the  general  manager  of 
said  Rocky  Mountain  Telegraph  Company,  with  full  power  to 
manage  the  business  thereof,  make  all  necessary  contracts  and 
arrangements  for  carrying  on  and  operating  said  business,  col- 
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lect  all  amoonts  due  said  Rocky  Mountain  Telegraph  Company 
from  any  and  all  persons  and  the  government  of  the  United 
States,  and  to  receipt  for  same  as  general  manager.  Any  pay- 
ment made  to  him  as  such  general  manager  shall  be  considered 
and  held  by  the  undersigned  as  duly  paid  to  said  Rocky  Moun- 
tain Telegraph  Company.  That  said  C.  W.  Ridgway  has  been 
appointed  as  such  general  manager,  as  the  successor  of  L.  O. 
Leonard." 

Evidence  was  also  admitted  to  show  that  the  first  overdraft 
was  on  April  22,  1892,  and  that  the  original  note,  of  which 
the  note  in  suit  is  a  renewal,  was  made  February  12,  1892. 

Against  the  objection  of  defendant,  evidence  was  admitted 
showing  that  Ridgway,  on  October  27,  1892,  succeeded  in  dis- 
counting at  the  American  National  Bank  of  Helena  a  note  for 
$150,  made  by  him  in  the  name  of  the  defendant  company, 
indorsed  by  one  Hawk,  who  afterwards  succeeded  Ridgway  as 
manager,  and  upon  maturity  of  which  note  tbe  bank  mailed  a 
notice  to  the  defendant  at  Helena  ;  and  that  on  April  15, 
1893,  the  note  was  paid  by  Hawk,  who  was  then  the  general 
manager.  Proof  was  made  from  the  books  of  the  defendant 
that  the  bank  credited  Hawk,  as  general  manager,  with  the 
amount  so  paid  by  him,  and  also  with  the  amount  of  a  note 
made  by  Ridgway,  in  the  name  of  the  defendant,  to  the  Mer- 
chants' National  Bank,  which  note  Hawk  had  paid  also,  and 
that  the  defendant,  after  Ridgway  left  its  employ,  charged  the 
several  amounts  of  these  notes  against  Ridgway' s  personal 
account ;  that  on  March  17,  1892,  Ridgway  gave  to  the  lirst 
National  Bank  of  Helena  a  note,  executed  by  him  in  the  name 
of  the  defendant,  for  $150,  which  note  was  paid  June  9,  1892; 
and  again,  in  the  following  July,  gave  a  like  note  in  defend- 
ant's name,  which,  after  several  renewals,  resulted  in  his 
making  a  note  in  the  name  of  the  company  for  $50.55,  which 
at  the  time  of  the  trial  remained  unpaid,  but  on  which 
were  endorsed  several  small  credits,  ranging  from  31  cents  to 
^1.25,  the  items  representing  certain  bills  for  telegraph  ser- 
vice rendered  by  defendant  to  the  First  National  Bank,  and 
which  it  was  agreed  should  be  indorsed  as  partial  payments 
upon  the  note. 
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When  Bidgway  left  the  service  of  the  defendant,  on  Novem- 
ber 30,  1892,  its  books  disclosed  an  indebtedness  by  defendant 
to  Ridgway  of  $282.27.  This  amount  was  consumed  by 
charging  it  to  Bidgway  on  account  of  the  payment  of  the 
notes  mentioned,  made  by  him  in  the  name  of  the 
company  to  the  Merchants'  and  American  National  Banka 
It  was  established  by  evidence,  which  went  in  without  objec- 
tion, that  Ridgway,  as  general  manager,  was  in  the  habit  of 
reporting  to  Clark  and  Daly,  who  were  evidently  acting  with 
the  consent  of  and  for  the  defendant,  the  incurring  of  debts 
for  necessary  running  expenses  and  outlay  each  month,  and 
that  it  was  only  after  being  notified  as  to  the  amount  of  the 
deficit  that  the  defendant,  through  Clark  and  Daly,  or  Clark 
and  Daly  themselves,  remitted  funds  to  cover  the  excess  of  oat- 
lay  over  receipts. 

Clayberg  <6  Corhett  and  J.  B.    WeUoome,  for  appellant 

The  following  general  propositions  of  law  would  seem  to  be 
conclusive  in  this  case  :  It  is  well  settled  that  no  presumption 
of  authority  to  sign  notes  or  to  create  an  overdraft  binding 
upon  a  corporation,  arises  from  proof  that  the  person  so  act- 
ing was  the  general  manager  of  the  corporation.  (Thompson 
on  Corp.  Section  4851  ;  Western  JVatianaf'  Bank  v.  Armstrong^ 
162  U.  S.  346  ;  Elwelly.  Puget  Sound  By.  Co.,  35Pac.  376; 
New  Yorky  etc.  Mine  v.  Banhy  39  Mich.  644. )  The  burden 
of  proof  is  on  the  person  claiming  the  existence  of  such 
authority,  to  show  either  previous  authority  from  the  corpora- 
tion, or  a  subsequent  ratification  by  the  corporation.  (Thomp- 
son on  Corp.  Sections  4851-4959  ;  Oak  Orove,  etc.  Coal  (o. 
V.  Foster,  41  Pac.  522.)  Such  authority  or  ratification  must 
come  from  the  board  of  trustees  or  directors  of  the  corpora- 
tion, acting  as  a  board.  It  is  not  sufficient  to  show  that  indi- 
vidual members  of  the  board,  or  of  the  corporation,  gave  tbe 
authority,  or  ratified  the  act.  (Thompson  on  Corp  Section 
4875. )  While  authority  to  execute  notes  and  create  overdrafts 
may  be  presumed  from  the  habits  of  the  general  manager  in 
that  regard,  it  must  be  shown  that  the  corporation  had  biowi- 
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edge  of  such  habits  and  acquiesced  therein.  Isolated  cases  are 
not  sufficient  to  show  such  habits.  (Thompson  on  Corp.  Sec- 
tions 4884,  4886-4965  ;  Davis  y.  Rochingham,  15  S.  E.  647.) 
While  authority  may  be  presumed  from  the  custom  of  the 
defendant  in  allowing  its  general  manager  to  make  notes  and 
create  overdrafts  or  paying  the  same,  such  custom  cannot  arise 
unless  proof  is  made  of  the  knowledge  of  the  corporation  that 
such  notes  are  given  and  such  overdrafts  created  by  the  gen- 
eral manager,  and  that  they  were  paid  by  the  corporation. 
Mere  payment  at  the  hands  of  the  corporation^  by  the  general 
manager  without  knowledge  thereof  on  the  part  of  the  corpo- 
ration, wouM  not  be  sufficient.  There  can  be  no  ratification 
of  an  unauthorized  act  by  a  corporation  without  full  knowledge 
of  all  the  facts  concerning  the  same.  Upon  these  principles 
see  generally  :  Western  National  Bank  v.  Armstrong ^  152 
U.  S.  346;  Morris  y.  Griffith,  69  Fed.  131;  GeyerY.  King, 
34  S.  W.  89  ;  Oah  Grove,  etc.  Coal  Co.  v.  Foster,  41  Pac. 
622  ;  Edwards  v.  Carson  W.  Co.,  34  Pac.  391  ;  Elwell  v. 
Puget  Sound  JRy.,  36  Pac.  376  ;  Bliss  v.  Kaweah  Canal,  etc. 
Co.,  65  Cal.  502;  Croft  v.  South  Bosto7i  By.,  150  Mass. 
207;  Torrey  v.  Dustin  Co.,  5  Allen  327;  Victoria,  etc.  Co.  v. 
Frazier,  29  Pac.  667;  Railroad  National  Bank  v.  Lowell, 
109  Mass.  214  ;  New  York,  etc.  Minew.  Bank,  39  Mich.  644  ; 
Davis  v.  Rockingham,  15  N.  E.  547  ;  Mathias  v.  White  SiU- 
phur  Springs  Association^  decided  by  the  Supreme  Court  of 
Montana  April  12th,  1897. 

Toole  cfe  Wallace,  for  Respondents. 

^'Evidence  on  an  issue  of  apparent  authority  of  an  agent  is 
not  restricted  to  proof  of  general  custom  with  regard  to 
agencies  of  the  same  character,  or  to  the  proof  that  the  agent 
had  previously  performed  similar  acts  to  the  knowledge  of  the 
principal  and  the  person  dealing  with  the  agent,  or  that  a 
sioiilar  agent  had  perf orn>ed  such  acts  in  the  past. ' '  (Johnson 
V.  MUwavkee,  etc.,  64  N.  W.  1100  ;  First  Natl.,  etc.  v.  Red- 
path,  96  N.  W.  37  ;  Gonnan  v.  Dodge,  41  N.  E.  397.)  Ap- 
pellant knew  it  had  but  two  general  managers  of  its  business  ; 
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it  knew  that  one  was  located  at  Butte  and  one  at  Helena ;  it 
knew  from  the  very  nature  of  things  that  a  bank  account  at 
both  places  was  necessary  and  proper  ;  it  knew  that  these 
accounts  would  be  opened  and  the  transactions  had  through  its 
general  managers  ;  it  knew  that  the  receipts  of  its  business 
were  not  equal  to  its  outlay;  it  knew  that  the  bank  had  a  right 
to  vouchers  for  overdrafts  ;  it  knew  or  ought  .to  have  known 
that  it  would  be  charged  with  notice  of  the  items  of  the 
account  of  its  agent  for  whose  integrity  they  vouch,  when 
acting  within  Uie  scope  of  his  powers  or  apparent  powers,  and 
indeed  from  the  whole  facts  contained  in  the  record,  too 
numerous  to  be  detailed  herein,  the  liability  oi  appellant  is 
established  under  the  principles  announced  in  the  following 
cases :  H,  Y.  d;  Co.  v.  Schuyler  et  aZ.,  24  N.  Y.  30  ;  13  N. 
Y.  599,  634;  Lungstraaa  y.  Genrvaii  Ins,  Co,^  67  Mo.  107; 
MtiTchants'  BanJc  v.  State  Banky  10  Wall.  604,  674  ;  Oreeder 
V.  Loud  (&  Son.  24  Am.  St.  R.,  134;  Commentaries  on  the 
Law  of  Corporations,  Thompson,  4894,  4883,  4885,  4881, 
4882  ;  Bench  v.  John  Hancock,  etc.y  34  N.  Y.  16,  30  ;  11  N. 
Y.  Supp.  714  ;  Glidden  v.  Interatate,  etc.,  69  F.  912  ;  16  C. 
C.  of  A.  534. 

PiGOTT,  J. — (1}  Appellant  (defendant)  contends  that  its  mo- 
tion for  judgment  on  the  pleadings  in  action  No.  878  should 
have  been  sustained,  upon  the  ground  that  the  replication  did 
not  deny  the  averment  in  the  answer  of  want  of  authority  in 
Ridgway  to  execute  the  note  in  its  behalf;  the  theory  being 
that  such  averment  was  new  matter,  constituting  a  defense, 
and  therefore  admitted  for  want  of  denial. 

We  are  satisfied  that  the  avernaent  is  not  new  matter.  Ul- 
timate facts  only  should  be  pleaded.  Plaintiff  pleaded  the  ul- 
timate fact  according  to  its  legal  effect,  by  alleging  that  de- 
fendant made  the  note.  This  ultimate  fact  the  defendant  de- 
nied. Corporations  necessarily  act  entirely  through  agents  in 
all  transactions  having  no  relation  to  the  corporation  in  its 
corporate  capacity,  and,  under  the  statement  that  the  corpora- 
tion executed  the  note,  plaintiff  would  have  been  entitled  to 
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prove  that  any  authorized  agent  of  the  corporation  issued  the 
paper  in  its  behalf.  The  denial  in  the  answer  raised  the  issue 
whether  the  note  was  executed  by  the  corporation  through  any 
authorized  agency.  It  was  not  necessary  in  law,  under  the 
issue  raised  by  the  averment  and  denial  of  the  making,  for 
plaintiff  to  prove  that  Ridgway  had  authority  to  act;  and  the 
so-called  '^separate  defense*'  was,  in  legal  effect,  but  a  claim 
that  one  certain  person  wab  without  legal  authority  to  perform 
that  which  plaintiff  charged  the  corporation  with  doing;  von 
coiistat  that  some  duly-empowered  agent  did  not  deliver  the 
note.  As  a  matter  of  pleading,  as  distinguished  from  evi- 
dence, it  ^  as  unimportant  whether  or  not  Ridgway  possessed 
the  power  to  bind  the  corporation.  The  manner,  as  well  as 
the  means,  of  execution,  is  mere  evidence.  That  portion  of 
the  answer  setting  up  so-called  ^ Separate  defense''  consists  of 
evidential  matter,  the  proof  of  which  might  or  might  not 
become  material  on  the  trial.  Viewing  it  in  the  light  most 
favorable  to  defendant,  the  separate  defense  pleaded  was 
wholly  evidence  and  therefore  redundent.  Nor  might  defend- 
ant, by  answer,  limit  the  issue  to  the  question  of  Ridgway's 
authority. 

We  have  dwelt  upon  this  question  of  pleading  for  the  reason 
that  appellant  has  so  strenuously  and  seriously  defended  its 
position 

Tne  issues  made  by  the  pleadings  in  No.  878  were,  upon 
trial,  narrowed  to  the  question  whether  Ridgway  was  clothed 
with  authority  to  make  the  note  in  defendant's  name,  and 
whether,  in  the  absence  of  such  authority,  the  defendant  rati- 
itied  his  act  in  its  behalf.  If  there  was  any  substantial 
evidence  tending  to  prove  such  authority  or  such  ratification, 
the  duty  would  devolve  upon  this  court  to  determine  the  many 
errors  claimed  to  have  Ji)een  committed  by  the  court  below  in 
admitting  evidence,  unless,  under  the  competent  evidence,  the 
jury,  as  a  matter  of  law,  ought  to  have  found  for  plaintiff. 

Upon  careful  consideration  of  all  the  evidence  in  the  record, 
we  are  of  opinion  that  plaintiff  failed  to  make  a  case  for  the 
jury,  and  the  court  should  have  granted  the  motion  for  non- 


388  Hel.  Nat.  Bank  v.  R.  M.  T.  Co.      [Dec.  T.  97 

suit.  Ad  agent  with  general  authority  to  manage  his  princi- 
pal's business  has,  by  virtue  of  his  employment,  no  implied 
authority  to  bind  his  principal  by  making  a  negotiable  in- 
strument. Such  authority  must  be  expressly  conferred, 
or  be  necessarily  implied  from  the  exigencies  and  the  general 
course  of  the  particular  employment,  or  the  act  must  be  ratified 
by  the  principal.  (See  Mechem,  Agency  §  398.)  This  rule 
is  applicable  to  the  managing  agent  or  general  manager  of  a 
nontrading  corporation,  as  well  as  to  the  agent  of  natural  per- 
sons. (Oak  Grove  Cattle  Co.  v.  Foster^  {N.  Jfcf.)  41  Pac.  523 ; 
Edwards  v.  Carson  Water  Co.  (Nev.)  34  Pac.  381 ;  Thomp. 
Corp.  §  4850.)  The  power  given  to'the  business  manager  of 
such  a  corporation  to  transact  its  business  does  not  authorize 
him  to  bind  the  corporation  as  maker  of  a  negotiable  note. 
{C\dver  v.  Leovy^  19  La.  Ann.  202  ;  OaJc  Grove  Cattle  Co. 
V.  Foster^  supra. )  The  English  rule  is  even  more  strict  than 
the  American.     (See  In  re  Cunningham,  36  Ch.  Div.  532. ) 

Argument  is  not  needed  to  show  the  extraordinary  and 
well-nigh  unlimited  power  conferred  upon  an  agent  who  has 
authority  to  make  negotiable  notes  in  his  principal's  name. 
An  agent  with  such  authority  has,  for  practical  purposes,  fall 
power  to  wreck  the  corporation  by  putting  out  its  paper,  to 
which  paper,  in  the  hands  of  a  good-faith  endorsee  before 
maturity,  no  defense  can  be  made. 

As  said  by  Mr.  Justice  Cooley  in  New  York  Iron  Mine  v. 
First  National  Bank^  39  Mich.  644,  (a  case  involving  ques- 
tions akin  to  those  arising  in  the  case  at  bar)  :  <^The  issuing 
of  promissory  notes  is.  not  a  power  necessarily  incident  to  the 
conduct  of  the  business  of  mining,  and  it  is  so  susceptible  of 
abuse,  to  the  injury,  and,  indeed,  to  the  utter  destruction  of 
a  corporation,  that  it  is  wisely  left  by  the  law  to  be  conferred, 
or  not,  as  the  prudence  of  the  board  ^f  directors  may  deter- 
mine." 

The  doctrine  approved  by  us  finds  clear  expression  in  the 
opinion  of  the  Supreme  Court  of  Arkansas  in  Geyer  v.  Ki^igi 
34  S.  W.  89.  The  opinion  in  that  case  contains  a  review  of 
the  authorities,  and  a  thorough  exposition  of  the  principles 
applicable  to  the  case  at  bar. 
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The  presumption  of  law  is  more  strongly  opposed  to  an 
implied  authority  to  execute  negotiable  instruments  than  to  do 
anything  else,  and  even  where  there  is  a  general  authority  ^<to 
trausaot  all  business"  or  '*to  do  all  lawful  acts  concerning  all 
the  principal's  business  of  whatever  nature  or  kind  soever." 
it  is  very  generally  held  that  the  power  to  execute  bills  or 
notes  is  not  included.     (Tiedeman  on  Com.  Paper,  §77.) 

The  case  at  bar  is  to  be  distinguished  in  its  facts,  or  upon 
principle,  from  all  the  cases  cited  by  plaintiff,  with  the  pos- 
sible  exception  of  Grammes  v.  SvlUvan^  26  C.  C.  A.  320,  81 
Fed.  45.  We  believe  the  doctrine  announced  in  that  case  to 
be  contrary  to  the  great  weight  of  authority,  and  that  it  should 
not  be  followed. 

In  Glidden  cfe  Joy  Varnish  Co.  v.  Interstate  National  Bank^ 
16  C.  C.  A.  534,  69  Fed.  912,  upon  which  plaintiff  so  much 
relies,  the  facts  were  that  the  defendant  was  a  trading  and 
manufacturing  corporation  of  Ohio,  having  a  branch  in  Mis- 
souri, at  which  a  large  business  was  carried  on,  in  the 
purchase  and  working  up  of  raw  material,  and  the  sale  of  the 
finished  product  over  a  large  territory.  This  branch  was  eon- 
ducted  by  a  general  agent  and  manager,  who  was  in  full  con- 
trol of  all  departments  of  the  business  conducted  in  Missouri, 
and  managed  all  its  affairs,  financial  and  otherwise,  with  the 
knowledge  and  consent  of  the  corporation,  and  usually  without 
direction  and  oversight  by  its  officers.  From  time  to  time  he 
reported  to  his  principal,  and  some  of  his  reports  showed 
entries  of  bills  payable.  This  general  manager  made  notes  in 
the  name  of  the  corporation,  by  himself,  as  treasurer  ;  and, 
upon  the  trial  of  an  action  upon  them,  it  was  proved  that  the 
president  knew  that  the  manager  had  been  signing  all  the  bills 
payable  made  by  the  Missouri  branch,  for  goods  purchased. 
The  president  of  the  corporation  testified  that  it  was  the 
natural  order  of  things  for  the  manager  to  procure  their  dis- 
count by  indorsing  them  as  treasurer,  and  that,  if  the  money 
was  required  in  an  emergency,  he  supposed  the  agent  would 
be  expected  to  make  notes  for  the  corporation,  and  cause  them 
to  be  discounted.     Under  these  circumstances  the  court  held 
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the  jury  warranted  in  finding  the  agent  clothed  with  implied 
authority  to  execute  the  notes.  In  the  course  of  the  opinion, 
the  court  made  some  observations  not  necessary  to  a  decision, 
to  the  effect  that  the  general  manager  of  a  manufacturing  and 
trading  corporation,  who  is  authorized  to  buy  and  sell  goods, 
to  carry  on  the  business,  and  to  take  and  discount  promissory 
notes  for  his  principal,  is  thereby  vested  with  implied  power  to 
execute  notes  for  his  principal,  and  that  such  general  agent  is 
presumed  to  have  the  same  authority  to  execute  notes  in  behalf 
of  the  corporation  that  a  reasonably  prudent  merchant  or 
manufacturer  has  to  make  notes  for  himself.  These  observa- 
tions were  obiter  dicta. 

In  all  the  other  cases  cited  by  plaintiff  there  was  express  or 
implied  authority  in  the  agent,  a  ratification  of  his  acts,  usage 
rising  to  the  dignity  of  a  custom,  or  estoppel.  For  example, 
in  Bates  v.  Keith  Iron  Co.^  7  Mete.  (Mass.)  224,  the  manag- 
ing agent  of  a  manufacturing  corporation  executed  a  note  in 
its  name  for  the  amount  of  wages  admittedly  due  from  his 
principal.  The  court  was  inclined  to  the  opinion  that  the  di- 
rectors had  held  the  agent  out  as  authorized  to  make  notes, 
and  might  well  have  put  the  decision  reached  upon  that  fact. 
Whatever  may  be  the  principle  applicable  in  this  respect  to 
trading  or  manufacturing  corporations,  there  is  nothing  in  the 
nature  of  the  business  of  a  corporation  organized  for  the  pur- 
pose of  operating  a  telegraph  line,  or  of  the  duties  of  its  gen- 
eral manager,  which  implies  authority  in  such  agent  to  make 
negotiable  paper.  {Craft  \.  Railroad  Cb.,  160  Mass.  207, 
22  N.  E.  920.) 

There  was  no  express  authority  conferred  upon  Ridgway  to 
make  the  notes  in  behalf  of  the  defendant.  If  the  admissibil- 
ity of  the  document  alleged  to  have  been  issued  by  Clark  and 
the  Standard  Company  be  conceded,  we  find  that  it  merely 
conferred  upon  Ridgway  '  'full  power  to  manage  the  business 
of  the  Rocky  Mountain  Telegraph  Company,  and  make  all 
necessary  contracts  and  arrangements  in  carrying  on  and 
operating  said  business.^'  This,  under  the  authority  of  the 
adjudicated  cases,  and  upon  principle,    was  insufficient     Nor 
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was  such  power  necessarily  implied  from  the  exigencies  or 
general  course  of  the  business,  {^ew  York  Iron  Mine  v. 
Fir9t  National  Banky  Bapra, )  Neither  was  there  a  ratifica- 
tion by  defendant  of  the  acts  of  Kidgway,  nor  a  recognition 
of  the  note  as  its  paper.  Neither  was  there  proof  of  custom, 
habit  or  course  of  business  pursued  by  defendant  or  by  Ridg- 
way,  from  which  his  authority  to  make  negotiable  notes  could 
be  implied  or  inferred.  On  three  occasions,  it  is  true,  he  did 
execute  notes  in  the  defendant's  name,  but  there  is  no  proof 
that  these  instances  were  ever  brought  to  its  knowledge  until 
after  Ridgway  ceased  to  be  its  manager.  {Elwell  v.  Paget 
Sotmd  Railroad  Co.  (Wash.)  36  Pac.  376.)  Nor  was  there 
sufficient  publicity  in  the  doing  of  the  acts  mentioned  to  war- 
rant the  inference  that  defendant  had  knowledge  of  them.  The 
drawing  ot  checks  by  Ridgway  against  the  funds  of  the 
defendant  did  not  tend  to  establish  a  usage  as  to  the  giving  of 
negotiable  promissory  notes.  {OaJc  Grove  Cattle  Co,  v.  Fos- 
ter, supra,) 

The  defendant  was  not  negligent  in  failing  to  obtain  infor- 
mation in  respect  of  the  notes.  In  order  to  charge  the 
defendant  upon  the  principle  of  negligence,  there  must  have 
been  a  duty  devolving  upon  defendant,  and  a  neglect  to  per- 
form that  duty.  The  duty  of  suspecting  its  agent  of  exceeding 
its  authority  was  not  incumbent  upon  it.  It  was  justified  in 
trusting  to  the  presumption  that  he  would  act  within  the 
sphere  or  obit  of  the  power  delegated  to  him.  Moreover,  the 
payee  of  the  note  was  bound  to  know  that  the  law  would  not 
charge  the  defendant  upon  a  note  executed  by  an  agent  not 
clothed  w^ith  the  power  to  act  in  that  behalf. 

Plaintiff  acquired  the  note  by  assignment,  not  by  indorse- 
ment,  and  therefore  acquired  no  better  title  than  had  the 
payee.  Indeed,  as  between  the  parties,  the  effect  of  the  note^ 
if  binding  on  defendant,  was  an  account  stated  in  writing, 
containing  an  express  promise  to  pay  the  amount  found  to  be 
owing,  and  the  further  promise  to  pay  interest  thereon  at  the 
rate  of  1  per  cent,  per  month  and  reasonable  attorney's  fees. 
But  the  question  is  not  as  to  the  effect  of  the  note  under  the 
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circumstances  of  the  particular  case,  but  of  the  power  in  the 
agent  to  execute  an  instrument  negotiable  in  form. — <^a  cour- 
ier without  luggage/' — which  in  the  hands  of  an  indorsee  in 
due  course  would  not  be  open  to  defenses.  We  do  not  wish 
to  be  understood  as  denying  the  right  of  plaintiff  to  maintain 
an  action  for  recovery  of  the  debt  (if  any  there  was)  for  which 
Ridgway  attempted  to  make  the  note.  No  such  question 
arises,  since  the  only  subject  of  the  action  is  the  supposed 
note,  and  the  only  cause  of  action  is  the  failure  of  the  defend- 
ant to  perform  the  alleged  contract  contained  in  the  note. 

For  the  foregoing  reasons,  the  order  appealed  from  in 
action  No.  878  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  Remanded. 

2.  Action  No.  877,  presents  the  question  whether  Ridg- 
way, the  general  manager,  was,  under  the  facts  disclosed  by 
the  evidence,  authorized  to  pledge  the  credit  of  his  principal 
for  the  overdraft  of  ^350.  We  are  clearly  of  the  opinion, 
under  the  facts  admitted  and  thus  proved  without  objection 
on  the  part  of  the  defendant,  that  the  apparent  power  was,  by 
implication,  delegated  to  him.  He  was  the  general  manager 
of  the  defendant,  in  full  charge  of  its  ordinary  business  and 
transactions.  The  defendant  is  charged  with  notice  that  the 
receipts  of  the  business  were  much  less  than  the  outlay  each 
month,  the  deficit  during  one  month  being  in  excess  ot  $1,000. 
It  knew,  or  ought  to  have  known,  that  its  general  manager 
would,  in  the  ordinary  and  prudent  conduct  of  the  business 
intrusted  to  him,  borrow  from  time  to  time  such  moneys  as 
were  requisite  to  meet  these  expenses.  It  knew  that  it  did 
not  advance  funds  in  anticipation  of  a  deficit.  It  must  have 
known,  and  was  negligent  if  it  did  not  know,  that  a  bank  ac 
count  in  its  name  was  proper  and  necessary  to  be  kept  at  Hel- 
ena by  the  manager.  It  ought  to  have  known  that  the  agent 
would  probably  provide  for  paying  that  portion  of  the  cur- 
rent expenses  the  liquidation  of  which  could  not  be  delayed, 
by  obtaining  a  temporary  loan  from  the  defendant's  banker. 
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The  corporation  had  power  to  borrow  money  so  far  as  nec- 
essary to  effectuate  its  legitimate  purposes.  The  trustees 
were  its  business  agents,  and  in  them  resided  its  entire  power 
touching  the  transactions  of  its  business,  and  they  possessed 
this  power,  the  delegation  of  which  by  them  to  the  general 
manager  the  law  sanctioned.  That  power,  so  far  as  it  was  to 
be  exercised  by  reason  of  temporary  necessity  from  day  to 
day  or  month  to  month,  was,  by  plain  and  unmistakable  im- 
plication, delegated  by  the  trustees  to  Ridgway.  No  fraud 
or  collusion  is  charged  to  have  existed  between  the  bank  mak- 
ing the  loan  and  Ridgway;  nor  was  the  amount  of  the  loan  so 
disproportionate  to  the  business  transactions  carried  on  by 
Ridgway  as  to  suggest  to  the  lender  that  Ridgway  might  be 
obtaining  the  money  for  his  own  use;  nor  was  it  necessary  for 
the  plaintiff  to  show  an  actual  appropriation  to  defendant's  use. 
(Thomp.  Corp.  §  §  5706,  5707.)  Neither  is  it  to  be  presumed 
that  the  agent  acted  in  bad  faith.  On  the  contrary,  as  be- 
tween defendant  and  plaintiff,  the  presumption  of  right  acting 
upon  the  part  of  the  agent  is  indulged.  While  persons  deal- 
ing with  agents  of  corporations  are  required  to  take  notice  of 
the  extent  of  the  powers  conferred,  to  require  them  to  have 
knowledge  of  the  propriety  of  its  exercise  in  the  particular 
case  would  often  result  in  gross  injustice.  '^Especially  is  this 
BO  where  the  agent  or  oflScer  of  the  corporation  which  exer- 
cises the  power  at  the  time  represents  the  corporation,  and 
speaks  for  it  in  giving  information  as  to  the  circumstances 
under  which  it  is  executed."     (Id.  §  4889.) 

We  have  examined  all  the  cases  cited  by  defendant,  as  well 
as  many  others,  and  find  none  of  them  conflicting  with  the 
principles  declared  in  this  opinion  to  be  applicable  to  the  facts 
here  shown  to  exist. 

The  alle£:ations  of  the  complaint  were  established  by  admis- 
sions of  the  defendant,  and  by  credible  evidence,  and  were 
undisputed  by  countervailing  proof.  Where,  in  a  civil  action, 
the  facts  are  admitted  or  undisputed,  or  where  the  evidence  is 
*'all  in  one  direction,"  the  only  questions  for  decisions  are 
those  of  law.     There  being  no  conflict  in  the  evidence,  and  the 
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proofs  being  such  that  reasonable  men  could  come  to  but  one 
<x>nclusion  upon  them,  the  .case  presents,  in  effect,  an  agreed 
statement  of  facts.  {Emerson  v.  Eldojado  Ditch  Co.^  18 
Montana,  247,  44  Pac.  969;  2  Thomp.  Trials,  §§  2245,  2262; 
Wabash  Railway  Co,  v.  Williamson  (Ind.  Sup.)  3  N.  E.  814; 
Ttxum  of  Orleans  v.  Piatt,  99  U.  S.  676;  Tovm  of  Grand 
Chute  y.  Winegar,  16  Wall.  365;  Cahill  v.  Railway  Co.,  20 
€.  C.  A.  184,  74  Fed.  288;  Martins.  Ward,  69  Cal.  132,  10 
Pac.  276;  Rank  v.  Oalland  (Wash.)  46  Pac.  35. 

The  order  denying  a  new  trial  of  action  No.  877  is  affirmed. 

Affirmed, 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 


fig      ?J3|tHE    MONTANA    MINING    COMPANY    (Limited),    Re- 
spondent, V,    THE   ST.    LOUIS   MINING    AND 
MILLING  COMPANY   OF   MONTANA 
ET  AL.,  Appellants. 

[Submitted  October  27. 1897.    Decided  January  17. 1888.] 

The  locator  of  a  mining  claim  known  as  the  St.  Louis  lode  applied  for  a  patent  thereto; 
the  grantors  of  plaintiff  Immediately  adyersed  the  application,  claiming  that  It  In- 
cluded a  portion  of  a  claim  located  by  and  belonging  to  them,  known  as  the  Nine 
Hour  lode;  thereupon  an  agreement  was  made  by  the  terms  of  which  the  contestants 
agreed  to  withdraw  that  adverse  claim,  and  the  applicant  for  patent  agreed  to  cos> 
yey  to  the  adyerse  claimants  the  premises  In  dispute,  as  soon  as  he  should  obtain  i 
patent.  The  patent  of  the  St.  Louis  lode  was  Issued,  and  included  the  premises  Id 
dispute;  and,  thereafter,  the  plaintiff,  being  the  successor  of  the  contestants,  de-< 
manded  from  the  defendant,  the  successor  in  interest  of  the  applicant,  a  deed  of  the 
premises  inyolyed  in  the  controyersy  and  mentioned  in  the  agreement  to  conye}; 
tills  demand  being  refused  plaintiff  brought  suit  for  specliic  performance.  The  deed 
to  the  plaintiff  conyeyed  to  it  the  Nine  Hour  claim.  Held.  1st.  That  the  deed  eon 
Toying  to  the  plaintiffs  the  Nine  Hour  claim  was  properly  admitted  in  eyidence;  it 
being  necessary  for  the  plaintiff  to  show  that  it  was  the  owner  of  the  Nine  Hour 
claim,  before  it  could  claim  a  conyeyance  of  the  premises  In  dispute,  which  were  lo 
equity  a  portion  of  said  claim.  2nd.  It  appearing  that  the  parties  to  the  aboie 
agreement  were  the  owners,  respectiyely,  of  the  two  mining  claims  In  dispute,  tbe 
agreement  was  not  against  public  policy.  3rd.  That  the  defendant,  successor  of  the 
applicant  for  patent,  haying  notice  of  the  agreement  was  bound  by  the  same.  4th. 
In  an  action  upon  a  bond  to  conyey,  oral  eyidence  concerning  the  number  of  obligees 
tn  the  bond  is  properly  stricken  out— the  bond  speaks  for  Itself.  6th.  Copies  of  ooo- 
yeyances  are  properly  admitted  in  eyidence,  when  It  appears  that  originals  are  not 
within  the  power  or  control  of  the  party  offering  them. 
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Appeal  from  District  Courts  Lewis  and  Clwrke  Caunty. 
Horace  R.  Back^  Judge. 

• 

Action  by  the  Montana  Mining  Company,  Limited,  against 
the  St.  Louis  Mining  &  Milling  Company  of  Montana  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinidn. 

This  is  an  action  for  the  specific  performance  of  a  con- 
tract. 

The  complaint  alleges  that  on  the  7th  day  of  March,  1884, 
the  plaintiff^ s  predecessors  in  interest,  namely,  William  Rob- 
inson, John  Huggins,  Frank  P.  Sterling,  Warren  De  Camp 
and  John  W.  Eddy,  were  the  owners  of,  in  possession,  and 
lawfully  entitled  to  the  ute,  occupation,  and  possession,'  of  a 
certain  portion  of  the  Nine  Hour  lode  mining  claim,  particu- 
larly described  in  the  complaint;  that  thereafter  the  defend- 
ant Charles  Mayger  applied  to  the  United  States  Land  Office 
at  Helena  lor  a  patent  to  the  St.  Louis  lode  mining  claim, 
owned  by  the  said  Mayger,  and  that  in  the  survej^  he  caused 
to  be  made  of  the  said  St.  Louis  lode  mining  claim  he  included 
that  part  of  the  Nine  Hour  lode  mining  claim  described  in  the 
complaint,  and  which  is  the  subject-matter  of  this  litigation; 
that  thereupon  the  predecessors  in  interest  of  plaintiff  com- 
menced an  action  in  the  District  Court  of  the  Third  Judicial 
District  of  the  then  Territory  of  Montana,  to  determine  the 
right  to  the  possession  of  said  premises,  in  which  action  the 
said  Kobinson  and  Huggins  were  plaintiffs  and  the  said  May- 
ger was  the  defendant;  that  while  said  suit  was  so  pending  in 
said  District  Court  to  determine  the  possession  and  right  to 
the  possession  of  the  mining  ground  in  dispute  in  this  case, 
and  on  the  7th  day  of  March,  1884,  for  the  purpose  of  settling 
and  compromising  the  said  suit,  and  for  the  purpose  of  settling 
and  agreeing  upon  the  boundary  lines  between  the  Nine  Hour 
lode  mining  claim  and  the  St.  Louis  lode  mining  claim*  the  de- 
fendant Charles  Mayger  made,  executed,  and  delivered  to  the 
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said  Robinson,  Huggins  and  Sterling  a  certain  bond  for  a 
deed,  whereby,  in  consideration  of  the  compromise  and  settle- 
ment of  the  said  lawsuit,  and  the  withdrawal  of  the  said  pro- 
test and  adverse  claim,  and  the  dismissal  of  the  suit,  the  said 
Mayger  covenanted  and  agreed  that  when  he  should  obtain  a 
patent  to  the  mining  ground  in  .dispute  in  that  suit  and  in  this 
he  would  make,  execute  and  deliver  to  the  said  Robinson, 
Huggins  and  Sterling  a  good  and  sufficient  deed  for  the  same; 
that  thereupon  Robinson  and  Huggins  dismissed  their  suit, 
withdrew  their  adverse  claim,  and  performed  all  the  condi- 
tions of  the  bond  on  their  part;  that  the  said  Mayger  then 
proceeded  with  his  application,  and  obtained  a  patent,  but  that 
he  gave  no  notice  to  the  plaintiff,  or  any  of  its  predecessors  in 
interest,  of  the  obtaining  of  said  patent  from  the  government, 
until  some  time  in  November.  1889;  that  at  the  time  of  the 
execution  of  said  bond  for  a  deed  plaintiff's  predecessois  in 
interest  were  in  possession  of  the  said  premises,  and  that  they 
and  plaintiff  have  ever  since  been,  and  yet  are,  in  possession 
thereof,  holding  and  using  the  same  as  a  part  of  the  Nine 
Hour  lode;  that  by  mesne  conveyances  the  title  to  the  said 
Nine  Hour  lode,  including  the  portion  thereof  above  particu- 
larly mentioned,  and  in  dispute  in  this  suit,  has  been  conveyed 
to  the  plaintiff,  and  that  plaintiff  is  now  the  owner  thereof; 
that  it  is  entitled  to  a  conveyance  of  the  said  premises  from 
the  said  defendants  in  accordance  with  the  bond  executed  by 
said  Mayger  to  the  predecessors  in.  interest  of  the  plaintiff; 
that  said  Mayger,  on  or  about  the  10th  day  of  June,  1893, 
pretended  to  convey  the  piece  of  ground  in  controversy  to  the 
defendant  the  St.  Louis  Mining  and  Milling  Company,  but 
that  the  said  company  had  full  knowledge  and  notice  of  tbe 
making,  execution  and  delivery  of  said  bond  for  a  deed  by  the 
said  Mayger,  and  of  the  rights  and  equities  of  the  plaintiff 
thereunder;  that  the  said  St.  Louis  Mining  Company  has  in- 
stituted a  number  of  suits  in  the  Circuit  Court  of  the  United 
States,  in  which  it  claims  that  it  is  the  owner  of  the  premises 
described  in  the  complaint,  and  also  claims  the  right  to  re- 
cover certain  sums  of  money  for  ores  alleged  to  have  been  un- 
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lawfully  extracted  from  the  premises  in  dispute;  that  the  deed 
from  said  Mayger  to  the  St.  Louis  Mining  &  Milling  Company 
is  a  cloud  upon  plaintiff's  title  to  the  premises. 

Plaintiff  prayed  for  a  decree  of  court  that  the  defendants 
execute  to  it  (the  plaintiff)  a  good  and  sufficient  deed  to  the 
premises  in  controversy. 

The  answer  denies  all  the  material  allegations  of  the  com- 
plaint, and  affirmatively  alleges  that  the  adverse  claim  inter 
posed,  as  stated  above,  by  the  predecessors  in  interest  of 
plaintiff,  to  the  application  of  Mayger  for  a  patent,  was  for 
the  purpose  of  harassing  and  hindering  the  said  Mayger  in  ob- 
taining a  patent  to  his  mining  claim,  and  that  the  bond  was 
given  contrary  to  equity,  good  conscience  and  public  policy. 

The  replication  denies  the  new  matter  contained  in  the  an- 
.swer. 

The  case  was  trie<l  to  the  court  without  a  jury.  The  court 
made  findings  of  fact,  which  are  substantially  as  follows: 

(1)  The  predecessors  in  interest  of  plaintiff,  named  in  the 
complaint,  were  at  the  time  mentioned  in  the  complaint  the 
owners  of,  in  possession,  and  entitled  to  the  possession,  of  the 
Nine  Hour  lode  mining  claim,  described  in  the  complaint;  and 
and  the  strip  of  ground  in  dispute,  called  the  <  'compromise 
ground,"  was  at  the  time,  and  thereafter  continued  to  be,  a 
part  of  the  said  Nine  Hour  lode  mining  claim. 

(2)  That  the  bond  mentioned  in  the  complaint  was  executed 
and  delivered  by  Charles  F.  Mayger  to  the  parties  therein 
named,  by  which  the  said  Mayger  bound  himself  to  convey  to 
them,  or  their  assigns,  the  mining  ground  in  dispute,  when 
the  said  Mayger  had  obtained  a  patent  therefor;  that  said  bond 
was  given  as  a  compromise  and  settlement  of  the  controversy 
as  to  the  land  now  in  dispute,  and  then  in  litigation  between 
the  parties,  as  stated  in  the  complaint;  and  that  said  bond  was 
for  the  purpose  of  compromising  a  suit,  and  fixing  and  de- 
termining the  boundary  line  between  the  Nine  Hour  lode  min- 
ing claim  and  the  St.  Louis  mining  claim,  as  alleged  in  the 
complaint;  and  that  said  Mayger  thereafter  did  obtain  a  pa- 
.tent  to  the  premises  in  dispute. 
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(3)  That  the  plaintiffs  in  said  adverse  mining  suit,  upon  the 
execution  to  them  of  said  bond  by  said  Mayger,  dismissed 
their  suit,  and  performed  all  conditions  of  the  contract  on 
their  part. 

(4)  That  at  the  time  of  the  execution  of  said  bond  the  i>re- 
decessors  of  plaintiff  were  in  the  actual  possession  of  the  min- 
ing ground  in  dispute,  and  that  they  and  this  plaintiff  have 
ever  since  remained  in  the  possession  thereof,  claiming  and 
holding  the  same  as  a  part  of  the  Nine  Hour  lode  mining 
claim. 

(5)  That  at  the  date  of  the  execution  and  delivery  of  the 
said  bond  it  was  expre-sly  agreed  between  the  parties  thereto 
that  all  of  the  ground  lying  to  the  east  of  the  westerly  line  of 
the  compromise  strip  should  be  a  portion  of  the  Nine  Hour 
lode  mining  claim. 

(6)  That  the  plaintiff  herein  is  the  successor  in  interest  of 
the  said  Robinson,  Huggins,  and  Sterling,  the  obligees  named 
in  said  bond,  and  is  also  the  successor  in  interest  of  Warren 
De  Cauip  and  John  W.  Eddy,  who  were  cotenants  with  the 
said  obligees  in  said  premises  at  the  date  of  the  execution  of 
said  bond.  . 

(7)  That  the  mesne  conveyances  introduced  in  evidence  on 
the  part  of  the  plaintiff  embrace,  and  were  intended  to  include, 
the  ground  in  dispute,  and  conveyed  to  the  respective  gran- 
tees therein  named  all  of  the  interest,  legal  and  equitable, 
which  the  grantor  or  grantors  had  in  said  premises  at  the  date 
of  the  execution  thereof;  and  that  it  was  the  intention  of  the 
parties  to  the  deed  to  convey  as  well  their  interest  to  said 
ground  in  dispute  as  every  other  part  and  parcel  of  the  said 
Nine  Hour  lode  mining  claim. 

(8)  That  in  July,  1893,  the  plaintiff,  as  the  assignee  of  the 
said  Robinson,  Huggins  and  Sterling,  duly  demanded  a  deed  to 
the  ground  in  dispute  from  the  said  defendants,  but  the  said  de- 
fendants refused  to  execute  such  deed,  and  that  no  demand 
was  ever  made  from  the  said  Charles  F.  Mayger  by  the  plaint- 
iff, or  any  of  its  predecessors  in  interest,  prior  to  July,  1893. 

(9)  That  on  the  10th  day  of  June,   1893,    the  defendant 
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Charles  F.  Mayger  assumed  to  convey  the  said  ground  in  dis- 
pute to  his  codefendant,  the  St.  Louis  Mining  &  Milling  Com-  ' 
pany  of  Montana,  but  that  at  the  date  of  said  conveyance  the 
said  St.  Louis  Mining  &  Milling  Company  had  full  notice  and 
knowledge  of  the  equities  of  the  plaintiff  in  and  to  the  said 
ground  and  its  possession  thereof. 

(10)  That  the  defendants  wrongfully  assert  title  to  the 
ground  in  c3ntroversy,  and  thereby  cloud  the  title  and  estate 
of  the  plaintiff  therein,  and  that  the  plaintiff  has  a  right  ta 
have  such  cloud  removed  from  its  title  to  the  ground. 

(11)  That  the  court  finds  all  of  the  issues  raised  in  this  case 
in  favor  of  plaintiff  and  against  the  defendants. 

As  conclusions  of  law  the  court  found  that  the  plaintiff  is* 
entitled  to  a  conveyance  from  the  said  defendants  for  the 
premises  described  in  said  bond  and  in  the  complaint  herein^ 
known  as  the  ''com promise  ground;"  that  the  defendants,  and 
each  of  them,  should  be  enjoined  and  perpetually  restrained 
from  asserting  any  right,  title  or  interest  of  any  kind  or  char- 
acter in  or  to  the  ground  in  dispute,  or  any  portion  thereof,, 
and  from  in  any  manner  interfering  with  the  possession  or  en- 
joyment thereof  by  plaintiff. 

In  accordance  with  said  findings  of  fact  and  conclusions  of 
law,  judgment  was  rendered  for  plaintiff,  from  which  judg- 
ment and  an  order  denying  a  new  trial,  the  defendants  ap- 
peal. 

W.    W.  Dixon  J  Mc  Connelly   Clayherg  cfe  Gunn  and  Toole  dr 
Wallace,  for  Appellants. 

The  question  is  fairly  presented,  whether,  under  the  calls 
in  these  deeds  and  patent  of  the  Nine  Hour  lode,  they  could 
include  the  thirty-foot  strip  in  question,  embraced  in  the  pa- 
tent to  the  St.  Louis  lode,  so  as  to  make  them  competent  evi- 
dence on  the  trial  of  this  case.  That  the  objection  to  this  tes- 
timony should  have  been  sustained,  we  cite  the  court  to  the 
following  authorities:  Taylor  v.  Uolter,  1  Mont.  686; 
3  Washburn  R.  P.,  4th  Ed.,  404  and  424;  Alabama  v. 
Montague,  117  U.  S.  611;  Patentee  y.  N.  P.  R.  R.  Co,,   134 
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U.  S.  163;  Waldin  v.  Smith,  39  N.  W.  82;  Thayer  v.  Fin- 
t07i,  15  N.  E.  615;  J^endd  v.  Whiting,  31  N.  E.  431;  Th/ix- 
ter  v.  Turner^  24  Atl.  829;  Young  y.  Cosgrove  et  aJ,^  49  N. 
W.  1040;  Muldoon  v.  Deline,  135  N.  Y,  150.  These  au- 
thorities are  also  conclusive  as  to  the  inadmissibility  of  all  the 
testimony  tending  to  show  an  intention  to  include  the  thirty- 
foot  strip  in  said  deeds,  to  which  we  have  heretofore  referred. 
For  this  manifest  error  in  the  trial  court,  we  insist  this  case 
should  be  reversed.  They  are  also  conclusive  against  all  the 
other  deeds  conveying  the  Nine  Hour  lode  claim.  (Carson 
City,  Etc.,  V.  North  Star,  Etc.,  73  F.  599.)  We  also  call 
attention  to  the  testimony  objected  to  by  appellants,  tending 
to  show  the  location  of  the  Nine  Hour  lode,  the  boundaries, 
etc.,  for  the  reason  that  the  patent  to  the  Nine  Hour  lode  was 
conclusive  of  all  the  antecedent  steps  necessary  to  support  it, 
and  that,  as  the  patent  itself  shows,  the  thirty-foot  strip  is 
not  included  in  it.  That  this  testimony  was  incompetent  we 
refer  the  court  to  the  following  authorities:  Talhott  v. 
King,  6  Mont.  101,  107  and  authorities  therein  cited  from  the 
Supreme  Court  of  the  United  States;  also  Smoke  House  Cases, 
6  Mont.  397;  S.,  B.  M.  <&  M.  Co,  v.  Clark,  5  Mont  378; 
Gwillim,  V.  Donndlan,  115  U.  S.  348;  Belk  v.  Measlier,  104 
U.  S.  286;  and  especially  Bar  den  v.  3"  P.  JR.  B.  Co.,  154 
U.  S.  288.  There  is  another  proposition  presented  by  the 
record  in  this  case,  and  which  appellants  claim  is  fatal  to  a  re- 
covery upon  the  contract  sued  on,  marked  ' 'Exhibit  A,"  and 
made  a  part  of  the  complaint.  We  claim,  under  the  authori- 
ties, that  this  contract  is  illegal  and  against  public  policy.  In 
support  of  this  position  we  cite  the  court  to  the  following  au- 
thorities: Ilannayy.  Eve,  3  Cranch  242;  Dial  v.  I  [air,  54 
Am.  Dec.  176;  Drexler  v.  Tyrrell,  15  Nev.  114;  iSinith  v. 
Applegate,  25  N.  J.  L.  352.  Sfiarp  v.  Tees,  4  Hals.  352; 
Pratt  V.  Adam^,  7  Paige  615;  Tatum  v.  Kelly,  25  Ark.  209; 
De  Groot  v.  Van  Duzer,  ^0  Wend.  390;  Mitchell  v.  Cline, 
84  Cal.  409;  1  Pomeroy  on  Equity  Jurisprudence,  §  40; 
Miller  v.  Ainmon,  145  U.  S.  421;  Grey  v.  Reynolds,  21  N- 
Y.  771;  Swanger  v.  Mayherry,  59  Cal.  91;  Laddaw.  Ilatdey, 
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67  CaL  51;  Mitchell  v.    Smith,   2  Am.    Dec.   417;  £ayd  v. 
Barclay^  34  Am.  Dec.  762;  Bank  of  Michigan  v.   A^ileSj  41 
Am.   Dec.    575;  Bell  v.    Leggett^   7  N.    Y.    176;  Kennel  v. 
Chandler^    14  Hun.   39;  Connolly  v.    Cunninghamy  cited  in 
Greenhood  on  Public  Policy,  446;   George  v.  Proctor ^  66  Led. 
240.     There  are  also  various  other  authorities  bearing  upon 
the  same  propositions  to  which  we  refer  the  court:     Damrell 
V.  Meyer y  40  Cal.  166;  Hvdson  v.  Johnson^  45  Cal.   21;  Aus- 
ton  V.    Walker^  47  Cal.  484;  Bull  v.   Shaw,  58  Cal.  465;  Mc- 
Oregor  v.  DoneHy,  67  Cal.    149;  Spence  v.   Harvey y   22  Cal. 
837;  County  Lodge  v.  G^my,  98  Ind.  288;  i7.  &  v.  Trinidad, 
137  U.  S.  160;  Kreamer  v.  ^aW,  91  Cal.   112.     Besides  this 
is  an  action  to  enforce  the  specific  performance  of  a  contract 
respecting  mining  property  where  laches  should  not  be  toler- 
ated.     ( Wolf  V.  Grreat  Falls  Water  Power  cfe  Townsite  Co. , 
15  Mont.  44.)     Upon  the  general  question  of  the  statutes  of 
limitation  involved  in  this  case,  we  cite  the  court  to  Wood  on 
Limitations,  page   108  and  note;  also   pages  109  and  1J2. 
{PhanevY.  Clark,  19  Conn.  420;  Bank  v.  Daniels,  12  Pet. 
32,  66;  Peters  v.  DeLaplaine,  49  N.  Y.   862.) 

CuUen,  Day  &  CvZlen,  for  Respondent. 

The  effect  of  the  bond  for  a  deed,  among  other  things,  after 
the  conditions  under  which  it  had  been  given  were  performed 
by  Robinson  and  Huggins  by  the  dismissal  of  the  suit  and  the 
withdrawal  of  their  adverse  claim,  was  to  vest  the  bare  legal 
title  to  the  ''compromise  strip"  in  Mayger  while  the  com- 
plete equitable  title  was  in  them.  Under  such  circumstances 
the  vendee  is  looked  upon  and  treated  as  the  owner  of  the 
land  and  a  complete  equitable  estate  has  vested  in  him  com- 
mensurate with  that  provided  by  the  contract,  whether  in  fee 
or  for  life  or  for  years,  and  he  has  all  the  beneficial  interest  in 
it.  (1  Pomeroy's  Equity  Jurisprudence,  Section  368;  De- 
Ouire  v.  St.  Joseph  Lead  Co.,  38  Fed.  65.)  Thid  equitable 
estate  could  be  conveyed  by  deed.  The  provisions  of  the 
statute  in  force  at  the  time  of  the  execution  of  all  of  the  deeds 
of  plaintiff's  chain  of  title,  were  as  follows:     '^Ko estate  or 
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iDterest  in  lands  *  *  *  shall  hereafter  be  created  *  *  * 
unless  by  act  or  operation  of  law,  or  by  deed  or  conv^eyanoe, 
in  writing.  (Fifth  Division  Compiled  Statutes,  §  217.)  ''In- 
terest  in  lands  shall  be  construed  to  embrace  every  estate  and 
interest,  present  and  future,  vested  and  contingent,  as  above 
defined."  (Ibid  Section  234.)  ''Conveyances  of  land  or  of 
any  estate  or  interest  therein  may  be  made  by  deed,  signed  by 
the  person  fropn  whom  the  estate  or  interest  is  intended  to 
pass."  (Ibid  Section  235.)  That  an  equitable  interest  in 
land  can  be  conveyed  by  deed  is  fully  established  by  the  fol- 
lowing authorities  :  1  Devlin  on  Deeds,  Section  29;  Brown 
Statute  of  Frauds,  Section  229;  Sims  v.  KiUian^  12  Ired. 
252;  Holmes  v.  Holmss^  86  N.  C.  205;  Smith  y,  Bumham^ 
3  Sumn.  435;  Hughes  v.  Moore,  7  Cranch  S.  C.  176;  Rich- 
ards w.  Richards,  9  Gray  (Mass.)  313;  citing  also  Greene. 
Clark,  31  Cal.  592;  Hilton  v.  Toung,  73  Cal.  196;  TTamv. 
Doygh€7*iy,  75  Cal.  240;  Allen  v.  Baty,  6  Pick.  460;  Foss^, 
Crisp,  20  Pick.  121;  Stevens  v.  HoUister,  18  Vt.  294—46 
Amer.  Dec.  154.  It  is  then  an  admitted  fact  in  this  case  that 
by  the  agreement  which  placed  the  *<compromise  strip"  in- 
side the  boundaries  of  the  St.  Louis,  the  westerly  line  of  that 
strip  was  to  be  the  boundary  line  between  the  two  claims,  and 
all  east  of  that  line  was  to  remain  as  it  had  hitherto  been,  a 
part  of  the  Nine  Hour  Lode  Mining  Claim.  The  bond  which 
Mr.  Charles  Mayger  executed  in  effect  admits  this,  because  it 
recites  that  the  <  compromise  strip"  comprises  *'A  part  of 
two  certain  quartz  lode  mining  claims,  known  as  the  St 
Louis  Claim  and  the  Nine  Hour  Lode  Claim."  And  this 
compromise  will  be  rigidly  enforced  in  equity.  * 'Compro- 
mises," says  Mr.  Beach  in  his  work  on  Modern  Equity,  ''are 
upheld  by  courts  of  equity  with  a  strong  hand."  (1  Beach  on 
Modern  Equity,  Section  43;  citing  also  McGee  v.  Stone,  9 
Cal.  600;  Richmond  Mining  Co.  v.  Eureka  Mining  Co,,  103 
U.  S.  139;  Voshurgh  v.  Teator,  32  N.  Y.  566.)  ''It  is  the 
policy  of  the  law  to  allow  parties  to  settle  and  adjust  doubt- 
ful  and  disputed  facts  between  themselves,  and  when  such 
matter,  which  before  was  uncertain,  has  b^n  established  by 
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agreement  between  the  parties  upon  good  consideration  pass- 
ing between  them,  they  are  not  permitted  afterwards  to  deny 
it.''  (White  y.  Spreckles^  75  CslI.  612;  ITnowlesY.  Toothaker^ 
58  Maine  172;  3  Washburn  on  Real  Property  87;  Kipp  v. 
Morton^  12  Wend.  127;  Houston  v.  Sneed,  15  Tex.  307; 
Sedgwick  and  Waite  on  Trial  of  Title  to  Land  Section  760;  2 
Devlin  on  Deeds,  Section  1036;  Tyler  on  Ejectment,  page 
572;  Idaho  Lcmd  Company  v.  Parsons,  2  Idaho  1191.) 

Is  the  contract  sought  to  be  enforced  contrary  to  the  pub- 
lic policy  ? 

It  is  not  pretended  that  the  governraent  was  defrauded  in 
any  way  in  this  transaction,  but  it  is  contended  that  the 
patent  for  the  ^^compromise  strip"  should  have  gone  to 
Robinson  and  not  to  Mayger,  and  that  to  this  extent  it  was 
fraudulent.  If  the  result  of  this  settlement  was  to  give  at 
once  the  complete  equitable  title  to  the  strip  to  Robinson,  to 
whom  it  belonged,  and  ultimately  to  vest  in  him  the  complete 
legal  title  to  it,  and  the  government  was  not  defrauded  in  any 
way,  it  is  difficult  to  see  how  the  transaction  involved  any 
such  legal  or  moral  turpitude  as  would  render  it  void.  No 
question  is  raised  on  this  record  as  to  the  validity  of  the  dis- 
covery or  location  of  the  Nine  Hour  Lode  by  Robinson.  If 
then  a  proper  discovery  and  location  of  the  Nine  Hour  was 
made,  the  area  thus  claimed  was  segregated  from  the  public 
domain  and  became  the  property  of  the  locators.  They  could 
bell  it,  mortgage  it  or  give  it  away,  the  whole  or  any  portion 
of  it,  if  they  saw  fit.  {Forbes  v.  Gracey,  94  U.  S.,  762-766; 
Belk  V.  Meagher,  104  U.  S.,  279-283;  Manuel  v.  Wvlff,  162 
U.  S.,  505-510;  Black  v.  Elkhorn  Minino  Co.,  163  U.  S., 
445-449.)  The  question  here  raised  is,  so  far  as  we  are  ad- 
vised, one  of  absolutely  first  impression.  In  actual  practice 
in  obtaining  title  to  mineral  lands,  it  is  a  matter  of  frequent 
occurrence  that  the  applicant  and  the  adverse  claimant  make 
an  arrangement  similar  to  the  one  made  in  this  case,  whereby 
the  applicant  agrees  to  convey  to  the  adverse  claimant  some 
portion  of  the  ground  in  dispute,  after  he  shall  have  made  his 
entry,  but  there  is  no  case  holding  that  such  an  arrangement  is. 
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valid  or  inralid.  It  would  seem  as  if  the  learned  counnel  for 
the  defendants  have  the  honor  of  raising  this  question  for  the 
^rst  time  in  any  court  of  last  resort.  As  a  rule  the  law  up- 
holds  the  adjustment  of  disputed  matters  without  recourse  to 
litigation,  and  settlements  are  favored  in  law.  {Hart  v. 
Govld,  28  N.  W.  831;  WUh  v.  Neff,  14  Oregon,  66;  Central 
Trust  Co.,  V,  Wabash,  St.  L.  cfe  P.  Ry.  Co.,  29  Fed.  546; 
Oatnes  v.  MoUn,  30  Fed.  37.)  Certainly  this  transaction, 
fair  upon  its  face  and  satisfactory  to  the  parties  at  the  time  it 
was  made,  cannot  be  declared  void,  as  being  contrary  to  pub- 
lic policy,  unless  it  is  found  to  contravene  some  express  act  of 
congress  upon  the  subject.  {Meyers  v.  Croft,  13  Wall.  291; 
Davenport  v.  Lamb,  13  Wall.  418;  ThredjUl  v.  Pintard,  12 
How.  24;  Lamb  v.  Da/oenport,  18  Wall.  307.)  The  follow- 
ing cases  are  cited  on  the  question  raised  by  appellant  as  to 
the  Statute  of  Limitations:  Oliver  v.  Hyait,  3  How.  411; 
EiddeUy.  Whitehill,  133  U.  S.  621;  SpeedUl  v.  Henna,  120 
U.  S.  377;  Jones  v.  Throckm.orton,  67  Cal.  388;  Lem/}tney. 
Dunklin  Co.,  38  Fed  667;  DeGuire  v.  St.  Joseph  Lead  Co., 
Ibid.  65;  Love  v.  Watkins,  40  Cal.  564;  OOhert  v.  Sleeper, 
71  Cal.  294;  SpeedUl  v.  Henrici,  120  U.  S.  127-30-718; 
Coulson  V.    Walton,  9  Pet.  60. 

Pemberton,  C.  J. — ^There  are  several  assignments  of  error 
directed  to  the  action  of  the  court  in  admitting  in  evidence  the 
patent  to  the  Nine  Hour  Lode  Claim,  and  the  mesne  convey- 
ances of  the  predecessors  in  interest  of  the  plaintiff  by  which 
they  conveyed  their  interests  in  said  mining  claim  to  the 
plaintiff. 

These  muniments  of  title  are  objected  to  because  they  do 
not  specifically  include,  as  appellants  contend,  the  particular 
piece  of  ground  in  dispute.  The  patent  and  conveyances  above 
mentioned  all  refer  to  the  '^Nine  Hour  Lode  Claim''  as  the 
description  of  the  premises  conveyed.  Appellants  contend 
that,  as  the  particular  strip  of  ground  in  controversy  is  not 
included  in  the  Nine  Hour  Lode  Claim  patent,  and  not 
expressly   included  in  any  of  the  mesne  conveyances  above 
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mentioned,  but  was  included  in  the  St.  Louis  Lode  Mining 
Claim  patent,  it  was  error  to  admit  them  in  evidence. 

We  think  these  muniments  of  title  were  admissible  to  prove 
title  to  the  Nine  Hour  lode  mining  claim  in  the  plaintiff.  Be- 
fore the  plaintiff  could  prove  that  it  was  entitled  to  a  convey- 
ance of  the  strip  of  ground  in  controversy  on  the  ground  that 
it  was  in  equity  a  part  of  the  Nine  Hour  lode  claim,  it  was 
incumbent  on  it  to  prove  its  ownership  of  said  claim.  The 
patent  and  mesne  conveyances  to  the  Nine  Hour  lode  claim 
were  properly  admitted  for  this  purpose. 

Counsel  for  the  appellants  urge  that  it  was  error  on  the 
part  of  the  court  to  admit  in  evidence  the  bond  for  title  to  the 
ground  in  dispute,  executed  by  defendant  Mayger  to  the  prede- 
cessors in  interest  of  the  plaintiff,  for  the  reason  that  said  bond 
is  illegal,  because  against  public  policy.  This  appears  to  be 
the  principal  error  assigned  in  the  estimation  of  counsel  for 
appellants,  and  seems  to  be  the  chief  ground  upon  which 
counsel  base  their  objections  to  the  evidence  admitted  in  the 
case,  and  upon  which  they  insist  that  plaintiff  is  not  entitled 
to  recover  in  this  case. 

Let  us  examine  this  assignment,  for  upon  its  determination 
we  think  the  case  practically  depends.  It  is  not  contended 
that  the  Nine  Hour  and  St.  Louis  lode  mining  claims  were  not 
valid  mining  claims.  They  both  had  valid  discoveries,  and 
were  located  according  to  law.  If  so,  the  owners  thereof  had 
title, — a  grant  to  them  from  the  government.  (Belk  v. 
Meagher^  104  U.  S.  279.)  It  is  conceded  that  Mayger  had 
fully  complied  with  the  law,  and  was  entitled  to  a  patent  to 
the  St.  Louis  lode  claim,  when  he  applied  therefor.  Then,  to 
all  intents  and  purposes,  the  parties  to  the  bond,  at  the  time 
it  was  given,  were  the  owners  of  the  mining  ground  embraced 
within  the  claims  above  named.  If  so,  they  could  dispose  of 
their  title  thereto  in  any  way  they  pleased,  unless  they  were 
prohibited  from  so  doing  by  some  statute.  What  did  the  par- 
ties do?  In  order  to  settle  a  costly  and  troublesome  lawsuit, 
they  entered  into  a  compromise,  by  which  they  settled  the  title 
among  themselves  to  the  ground  in  dispute,  and  fixed  the 
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boundary  line  between  their  two  claims.  We  are  at  an  utter 
loss  to  see  how  such  a  contract  can  be  said  to  be  against  pub- 
lic policy  or  good  morals.  It  seems  to  us  to  be  just  such  a 
compromise  of  difference  between  the  parties  as  is  encouraged 
in  equity.  Our  attention  has  not  been  called  to  any  statute 
of  the  United  States  that  prohibits  such  contracts,  and,  unless 
there  is  some  statutory  prohibition,  we  can  conceive  of  no 
reason  in  law  or  equity  why  the  contract  in  this  case  should 
be  held  to  be  illegal.     (Gaines  v.  Molen,  30  Fed.  27.) 

The  court  found  that  the  plaintiff  wa&  the  owner  of  the 
Nine  Hour  lode  claim,  as  well  as  the  assignee  of  the  bond  of 
defendant  Mayger  for  title  to  the  ground  in  controversy^,  and 
that  the  defendant  company  took  its  deed  to  the  same  from  de- 
fendant Mayger  with  full  notice  of  the  equities  of  the  plaintiff. 
And  we  think  the  finding  amply  supported  by  the  evidence. 
The  evidence  also  amply  supports  the  finding  of  the  lower 
court  that  the  predecessors  in  interest  of  the  plaintiff  were  in 
actual  possession  of  the  ground  in  dispute  at  the  date  pf  the 
bond  for  title,  and  that  the  plaintiff  and  its  predecessors  have 
been  in  possession  ever  since  that  time. 

We  think  there  was  no  error  in  the  action  of  the  court  in 
excluding  or  striking  out  the  evidence  of  Mayger  that  the 
bond  was  executed  to  all  the  obligees  therein  named.  The 
bond  was  in  evidence,  and  spoke  for  itself  in  that  respect.  The 
court  properly  found  that  the  title  of  all  the  obligees  named 
in  the  bond  to  the  ground  in  dispute  had  been  conveyed  to  the 
plaintiff. 

The  appellants  assign  as  error  the  action  of  the  court  in  ad- 
mitting in  evidence  copies  of  certain  conveyances.  We  think 
a  suflScient  foundation  had  been  laid  to  authorize  the  admis- 
sion of  the  copies  by  showing  that  the  originals  were  not 
within  the  control  or  power  of  the  plaintiff. 

We  think  that  the  court  properly  found  that  the  plaintiff 
was  the  owner  in  equity  of  the  ground  in  controversy,  and  was 
entitled  to  have  the  legal  title  conveyed  to  it  by  the  defendants. 

The  judgment  and  order  appealed  from  are  afiSrmed. 

Affirmed, 

Hunt,  J.,  concurs.     Pigott,  J.,  not  sitting. 
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THE  STATE  OF  MONTANA,  Respondent,  v.  WILLIAM 

McMillan,  appellant. 

[Submitted  Jan.  12, 1896.   Decided  Jan.  17, 1888.] 

1.  DsFSKDAKT  was  coDTloted  of  the  crime  of  rape  on  the  pergon  of  a  girl  9  years  of 
age;  the  testimony  of  the  prosecuting  witness  was  to  the  effect,  that  the  assault  was 
made  at  night.  In  defendant's  house.  In  a  room  adjacent  to  the  room  occupied  by  his 
wife  and  boy,  who  were  awake  at  the  time;  that  the  door  between  the  rooms  was 
then  open;  that  she  did  bleed  a  little  at  the  time,  and  that  defendant's  wife  had  to 
wash  her  skirt  (this  was  denied);  that  she  played  aU  the  next  day  at  defendant's 
house  with  other  children,  climbing  roofs  and  swinging,  etc.,  and  not  saying  any- 
thing to  Mrs.  McMillan  about  the  alleged  assault;  that  she  did  not  bleed  any  that 
day,  but  did  the  day  after;  and  that  she  had  had  frequent  conversations  about  the 
matter  with  her  mother  who  had  told  her  what  to  swear  to,  and  that  her  testimony 
was  more  the  result  of  her  mother's  Instructions  than  of  her  own  memory;  the  un- 
contradicted eyldence  was  to  the  effect  that  the  reputation  of  the  girl  and  her 
mother  for  truth  and  veracity  was  bad;  two  physicians  testified  that  In  their  opinion, 
the  vulva  of  the  child  had  been  penetrated  about  three-fourths  of  an  indh  by  the 
organ  of  a  male  person,  but  could  not  account  for  the  slight  penetration;  one  of  the 
physicians  testified  that  the  gin,  if  such  an  assault  had  been  made  upon  her  at 
night,  could  not  have  played  as  she  had  done  the  next  day.  and  that  the  bleeding 
would  have  occurred  within  a  few  hours  after  the  assault,  and  would  probably  have 
ceased  wltliln  86  or  48  hours;  the  defendant  and  his  wife  directly  contradicted  the 
proeecuting  witness;  and  a  hired  man,  sleeping  in  a  room  in  which  he  could  have 
heard  any  disturbance,  testified  that  he  had  heard  nothing  unusual.  Held,  that  the 
evidence  did  not  sustain  a  verdict  of  guilty. 

2.  Cbim iNAii  Cask— inauj^lcient  Enidenct.—lsi  a  criminal  ease,  where  the  testimony  is 
not  only  directly  contradicted,  but  appears  to  be  unnatural,  improbable  and  un- 
reasonable, there  Is  more  than  a  conflict  in  the  evidence— It  must  leave  a  reasonable 
doubt  upon  the  mind  of  an  Impartial  and  intelligent  person,  and  under  such  clrcum' 
stances,  a  verdict  agaUist  the  defendant  should  be  set  aside. 

Appeal  from  District  Cov/rtj  Cascade  county.  C.  H. 
Benton^  Jvdge, 

William  McMillan  was  convicted  of  rape,  and  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  appellant,  William  McMillan,  was  on  the  12th  day  of 
September,  1896,  convicted  of  the  crime  of  rape  in  the  Dis- 
trict Court  of  Cascade  county.  As  appears  from  the  record, 
the  defendant  is  charged  with  committing  said  crime  upon  one 
Mary  Augustine,  a  child  nine  years  of  age,  on  the  23d  day 
of  August  of  said  year.     Between  the  time  of  the  alleged 
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commission  of  the  offense  and  the  conviction  of  the  defendant, 
he  had  an  examination  upon  said  charge  before  a  justice  of  the 
peace  in  Great  Falls,  Cascade  county.  On  the  15th  day  of 
September  of  said  year,  the  court  sentenced  the  defendant  to 
imprisonment  in  the  penitentiary  for  the  term  of  his  natural 
life.  The  conviction  was  had  upon  the  unsupported  evidence 
of  the  girl  upon  whom  the  assault  was  alleged  to  have  been 
committed,  so  far  as  the  principal  offense  was  concerned.  Her 
testimony  is  substantially  as  follows,  omitting  many  of  the 
disgusting  details,  which  we  think  unnecessary  to  put  in  this 
statement : 

She  testified  that  she  lived  with  her  parents  on  a  ranch  in 
Cascade  county,  near  Priest^  s  Crossing,  on  Sun  river  (it  ap- 
pears that  the  river  separates  the  residence  of  the  parents  of 
the  prosecutrix  and  the  defendant,  but  that  it  is  so  narrow 
that  people  can  well  talk  to  one  another  across  the  same);  that 
she  had  never  before  visited  the  home  of  the  defendant  until 
August  23,  1896;  although  she  knew  him  well  before  that 
time,  so  well,  indeed,  that  she  called  him,  familiarly,  '^Billy;" 
that  on  August  23d  she  went  to  his  home,  and  remained  over 
night;  that  she  slept  on  a  cot  in  a  front  room,  by  an  open 
door  leading  into  the  bedroom  occupied  by  the  defendant  and 
his  wife  and  their  little  boy,*  four  years  old;  that  simply  a 
thin  board  partition  separated  the  two  rooms,  and  that  the 
door  between  them  stood  open  during  the  entire  night;  that  in 
the  night  the  defendant  woke  her  up,  and  committed  upon  her 
the  crime  alleged  in  the  information;  that* she  bled  some,  bat 
suffered  very  little,  if  any,  pain;  that  defendant  did  not  say 
anything  when  he  came  to  her  cot;  that  she  knew  he  was  there 
for  something  nasty;  that  she  said  nothing,  made  no  outcry, 
because  defendant,  said  he  would  choke  her  if  she  ''hollered;'^ 
after  the  commission  of  the  offense  charged,  she  says,  she 
went  out  doors  by  the  frontdoor  four  times,  when  Mrs.  McMil- 
lan took  the  cot,  and  put  it  in  her  room,  at  the  foot  of  the 
bed  in  which  she  and  her  husband  (the  defendant)  were  steep- 
ing; that  during  all  this  time  nothing  was  said  by  any  one; 
that,  while  the  offense  was  being  committed,  she  heard  the 
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wife  of  the  defendant  talking  to  her  little  boy,  and  for  thia 
reason  knows  that  she  was  awake;  that,  after  Mrs.  McMillan 
moyed  the  cot  on  which  the  prosecutrix  was  sleeping  into  her 
room,  she  got  up  and  went  out  twice;  that  there  was  bl^^od  on 
her  petticoat,  and  that  Mrs.  McMillan  washed  it  the  next 
morning  (this  is  denied  by  Mrs.  McMillan,  who  swears  that 
she  did  not  wash  the  petticoat,  but  says  she  washed  the  outer 
dress  of  the  prosecutrix,  in  which  she  did  not  sleep,  because 
it  was  very  dirty,  but  not  bloody;  that  there  was  no  blood 
on  it;)  that,  the  morning  after  the  alleged  offense,  she  got  up, 
had  breakfast,  and  went  out  playing  with  the  little  boy^  that 
she  swung  in  a  swing,  climbed  on  top  of  a  shed,  and  ran 
about  on  the  roof  thereof;  that  she  did  not  bleed  any  after  the 
night  of  the  alleged  rape  until  she  was  on  the  way,  the  next 
day,  to  Great  Falls,  to  be  examined  by  doctors.  She  further 
testified  that  after  she  got  up  in  the  morning  after  the  alleged 
offense,  and  was  washing,  she  heard  her  mother  and  a  Mrs, 
Briggs,  a  neighbor,  quarreling  at  the  house  of  her  parents, 
across  the  river  from  the  defendant's  house;  that  she  stood  in 
the  front  door,  and  mimicked  or  mocked  her  mother  and  Mrs. 
Briggs  while  they  quarreled;  and  that  she  never  said  anything 
at  any  time  to  Mrs.  McMillan  or  any  one  else  at  McMillan's 
about  the  offense.  Late  in  the  evening  on  the  day  following 
the  night  on  which  it  is  alleged  this  crime  was  committed, 
and  after  the  prosecutrix  had  spent  the  day  playing  around 
the  house  of  the  defendant  with  his  little  boy,  she  says  she 
saw  her  brother  and  another  little  boy  wading  in  the  river  on 
the  side  next  to  her  own  house;  that,  seeing  them  there,  she 
waded  across  the  river  to  them;  and  that  the  reason  why  she 
did  wade  the  river  was  because  she  wanted  to  go  where  they 
were.  When  she  got  home,  about  dark,  she  states  her  father 
and  mother  were  not  there;  that  they  were  in  Great  l^alls  that 
day;  that,  when  they  came  home,  she  told  them  of  what  had 
occurred  at  McMillan's  the  night  before,  but  they  made  no 
examination  of  her  person,  but  about  noon  the  next  day  took 
her  to  Great  Falls,  to  be  examined  by  a  physician. 

On  arriving  at  Great  Falls,  she  was  taken  to  the  office  of 
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Dr.  Grain,  who,  after  making  a  preliminary  examination  of 
prosecutrix,  called  to  his  assistance  Dr.  Ladd,  and  also  noti- 
fied the  prosecuting  attorney  and  the  sheriff's  office.  The  ex- 
amination by  the  physicians  disclosed  the  fact  that  she  was 
very  considerably  injured  in  and  about  her  genital  organs. 
While  the  physicians  were  of  the  opinion  that  the  injuries 
had  been  inflicted  by  the  organ  of  a  male  person,  yet  they 
admitted  that  it  might  have  been  done  in  some  other  way  or 
by  some  other  instrument.  The  vulva,  it  seems  from  their 
testimony,  had  been  penetrated  about  three-fourths  of  an 
inch,  but  why  there  was  not  a  more  complete  or  further  pene- 
tration if  done  by  the  organ  of  a  male  person  the  doctors 
were  unable  to  explain.  Dr.  Ladd  testified  that  in  hb  opinion, 
after  an  assault  of  the  character  alleged  in  the  information, 
and  shown  by  the  evidence  to  have  been  committed,  upon  a 
child  of  the  age  of  the  prosecutrix,  it  was  highly  improbable 
that  she  would  be  able  the  next  day  to  play  as  she  says  she 
•did,  and  swing  all  during  the  day,  climb  upon  houses,  and 
wade  the  river,  as  it  clearly  appears  she  did.  He  also  testi- 
fied that  the  flow  of  blood  would  occur  after  such  an  assault 
within  the  first  hours,  and  would  probably  entirely  cease  in 
S6  or  48. 

The  prosecutrix  also  testified  that  she  had  frequent  conver- 
sations with  her  mother  about  this  offense,  and  that  her 
mother  told  her  what  to  swear  to,  and  how  to  say  it  on  the 
witness  stand;  that  her  testimony  is  given  in  this  case  more 
from  the  recollection  of  what  her  mother  told  her  to  say  than 
from  her  memory  of  the  actual  occurrences.  She  also  said 
that  she  knew,  what  memory  means. 

Mrs.  Briggs,  a  neighbor,  testified  that  she  was  acquainted 
with  the  reputation  of  the  prosecutrix  and  of  her  mother,  and 
that  the  general  reputation  of  both  for  truth  and  veracity  was 
bad.  There  does  not  seem  to  be  in  the  record  any  evidence 
to  contradict  the  testimony  of  Mrs.  Briggs  in  this  respect. 

The  testimony  of  the  defendant  and  his  wife  consists  of  an 
absolute  denial  of  everything  testified  to  by  the  prosecutrix. 
The  hired  man   of  the  defendant  also  testified  that  he  was 
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sleeping  in  the  house  that  night,  in  a  room  adjoining  that 
in  which  defendant  and  his  wife  slept;  that  the  partitions  be- 
tween the  rooms  in  said  house  are  so  thin  that  an  ordinary 
conversation  could  be  distinctly  heard  from  one  room  to  an- 
other. He  says  he  heard  nothing  unusual  or  out  of  the  or- 
dinary during  the  night;  that  he  saw  nothing  the  next  day  in 
the  condition,  manner,  or  behavior  of  the  little  girl  to  cause 
him  to  suspect  that  any  injury  of  any  kind  had  been  inflicted 
upon  her.  He  says  that  at  the  dinner  table  the  prosecutrix 
had  whimpered  a  little,  and  said  that  she  wanted  to  go  home, 
when  the  defendant  told  her  that  her  father  and  mother  were 
not  home,  had  gone  to  Great  Falls,  and  that  she  had  better 
not  go  home  until  they  returned. 

The  testimony  of  other  witnesses  in  the  case  is  not  directly 
relating  to  the  main  offense. 

It  is  not  disputed  that  the  conviction  of  the  defendant  re- 
sulted from  the  testimony  of  the  prosecutrix  alone,  which 
stands  substantially  in  the  record  without  corroboration.  The 
defendant  appeals  from  the  judgment. 

Stanton  <&  Stanton^  for  Appellant. 

(7.  B.  Nolan^  Attorney  General,  for  the  State. 

Pemberton,  C.  J. — The  principal  assignment  of  error  in 
the  case  is  that  the  ^^verdict  is  not  supported  by  the  evidence, 
and  appears  to  have  been  rendered  under  the  influence  of  pas- 
sion and  prejudice." 

It  is  the  well-settled  general  rule  of  law,  especially  in  this 
jurisdiction,  that  a  verdict  will  not  be  disturbed  when  there 
is  simply  a  conflict  in  the  evidence, — where  there  is  evidence 
suflicient  to  support  the  verdict.  But  this  record  does  not 
present  simply  a  conflict  in  the  evidence.  It  is  insisted  tbat 
the  uncorroborated  evidence  of  the  prosecutrix,  upon  which 
the  conviction  was  had,  is  so  unreasonable,  utisatisfactory, 
and  contradictory  as  to  unavoidably  leave  in  the  mind  of  any 
impartial  person  a  reasonable  doubt,  when  considered  from  a 
legal  standpoint. 
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When  the  testimony  is  flatly  and  positively  contradicted, 
there  may  be  said  to  be  a  conflict  in  the  evidence.  But  when 
the  testimony  is  not  only  flatly  contradicted,  but  appears  to 
be  so  unnatural,  improbable,  and  unreasonable  as  to  render 
belief  impossible,  it  is  more  than  a  simple  conflict,  and  must 
necessarily  leave  in  the  mind  of  an  impartial,  deliberate  and 
intelligent  person  a  reasonable  doubt. 

Viewing  evidence  from  a  legal  standpoint,  we  are  of  the 
opinion  that  we  have  just  this  kind  of  a  case  presented  by 
this  appeal.  We  will  refrain  from  entering  into  any  detail  or 
restatement  of  the  evidence  here.  Enough  of  the  disgusting 
details  may  be  found  in  the  statement.  It  is  conceded  that 
the  evidence  of  the  prosecutrix  is  contradicted  in  many  ma- 
terial particulars,  but  counsel  for  the  state  seek  to  excuse  this 
upon  the  ground  of  age.  But  in  a  case  so  serious  as  this  it 
will  not  do  to  say  that  a  jury  should  believe  unnatural,  un- 
reasonable, or  contradictory  evidence  because  it  is  the  evi- 
dence of  a  child  of  tender  years.  The  testimony  of  the  prose- 
cutrix is  not  only  subject  to  the  criticism  above;  but  she  says 
she  testified  to  what  her  mother  told  her  to  swear  to,  and  that 
she  told  her  story  as  and  in  the  manner  her  mother  directed; 
that  she  testified  from  what  her  mother  told,  rather  than  from 
her  memory  of  the  facts  as  they  occurred. 

In  addition  to  this.  Dr.  Ladd,  a  witness  for  the  state,  who 
examined  the  prosecutrix  after  she  was  injured,  says,  in  effect, 
but  positively,  that  a  child  of  her  age,  after  receiving  such 
injuries  at  night,  could  not  the  next  day  play,  swing,  climb 
on  houses,  and  wade  rivers,  as  the  prosecutrix  swears  she  did. 
According  to  the  testimony  of  Dr.  Ladd,  the  testimony  of  the 
prosecutrix  is  unnatural  and  unreasonable  m  this  respect,  so 
much  so  that  we  believe  that,  in  law,  it*  must  necessarily  leave 
in  the  mind  of  any  fair,  impartial,  and  intelligent  person  what 
the  law  calls  <<a  reasonable  doubt"  of  the  guilt  of  the  de- 
fendant. And  that  such  evidence  did  not  produce  such  a 
doubt  in  the  minds  of  the  jury  that  tried  the  case,  forces  the 
impression  upon  the  minds  of  this  court  that  passion  and  pre- 
judice to  some  extent  may  have  influenced  the  jury  in  render- 


20  Mont.  ] 


State  v.  Woodt. 


413 


ing  their  verdict.  The  verdict  does  not  seem  to  us  to  be 
the  reasonable  result  of  a  calm  and  deliberate  consideration  of 
the  evidence  by  men  uninfluenced  by  passion  and  prejudice. 

Our  attention  is  also  attracted  to  the  fact  that  the  trial  of 
the  defendant  occurred  so  soon  after  the  alleged  commission 
of  the  offense  that  perhaps  the  community  was  not  in  such  a 
calm  and  quiet  condition  as  to  be  free  from  that  bias  and  pre- 
judice which  is  always  aroused  in  any  community  by  the  com- 
mission of  offenses  of  such  enormity  as  the  one  charged  against 
the  defendant. 

W  e  think,  after  a  full  consideration  of  the  evidence,  that  it 
is  not  suflScient  in  law  to  support  the  verdict. 

There  are  other  assignments  of  error  in  the  record;  but  as 
the  case  must  go  back  for  a  new  trial,  and  as  such  errors,  if 
errors  they  be,  are  not  likely  to  occur  again,  we  consider  it 
unnecessary  to  treat  them. 

The  judgment  appealed  from  is  reversed  and  the  cause  re- 
manded for  new  trial. 

Reversed  and  Remanded. 

Hunt  and  Pigott,  JJ.,  concur. 


STATE  OF  MONTANA,  AT  THE  RELATION  OF  J.  W. 

LANCASTER,   Relatob,  v.  FRANK   H.  WOODY, 

DiSTKicrr  Judge  of  the  Fourth  Judicial  Dis- 

tbict  of  the  State  of  Montana,  in  and 

FOB  Ravalli  Countt,  Defendant. 


VS   418 
2i     48 


2. 


[Submitted  January  19, 1888.   Decided  January  24. 1888.] 

DiSTBiCT  CouBT-n/tiri0cKeMon  to  AppcAint  ^dm<n4strafor.— Tlie  District  Court  has 
jurisdiction  to  make  an  order  appoin  ting  the  Public  Administrator  of  an  estate,  al- 
though no  petition  for  his  appointment  has  been  filed.  (S|  4610, 4611  of  the  Political 
Code  and  fi  2448  Code  Oiyll  Procedure  construed.) 

Public  Officbb— Pre«umpt(on.~In  the  absence  of  eyidence  to  the  contrary,  it 
will  not  be  presumed  that  a  public  offlcer  has  been  derelict  in  his  duty. 
AOMIKIBTBATION— AiffJkt  to  jLetttfTs.— A  public  administrator,  by  applying  for  let- 
ters of  administration,  does  not  acquire  a  vested  right,  as  against  his  successor 
in  office,  to  administer  upon  the  estate  or  to  the  fees  pertaining  thereto. 
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4.  8AMR.— It  seems  that »  request  to  baye  *'A.  B.,  pubUc  administrator."  appointed  tlie 
administrator  of  an  estate.  Is  a  designation  of  the  official  and  not  the  individual. 

6.  Sams.— Section  86  of  the  Probate  Act  (Oomp.  8t.  1887)  prohibited  the  appolntmaot 
of  a  non-resident  as  an  administrator;  Section  69  of  the  same  act  permitted  letten  ta 
Issue  to  any  competent  person  upon  a  written  request  of  a  person  entitled  to  letten. 
Held,  that,  under  the  above  sections,  such  a  request  made  by  a  non-resident  had  no 
legal  slKntflcance. 

6.  Sams.— Pending  an  application  made  by  a  public  administrator  for  letters  of  ad- 
ministration, his  term  of  office  expired.  Held,  that  he  was  not  entitled  to  the  ap- 
pointment. 

Application  for  mandamus,  on  the  relation  of  J.  W.  Lan- 
caster, against  Frank  H.  Woody,  district  judge.     Dismissed. 

ff.  D.  Moorey  for  Relator. 

C.   B.  Nolan^  Attorney  General,  for  Respondent. 

PiGOTT,  J. — In  this  case  there  was  issued  an  alternatiire 
writ  of  mandamus  requiring  the  defendant  to  show  cause 
before  this  court  why  he  should  not  issue  letters  of  adminis- 
tration  to  the  relator,  based  upon  an  application  containing 
substantially  the  following  averments  : 

On  April  23,  1895,  the  relator,  being  then  the  public 
administrator  of  Ravalli  County,  Montana,  made  application 
to  the  District  CTourt  of  that  county  for  letters  of  administra- 
tion  upon  the  estate  of  one  Eva  B.  Liter,  allege<l  to  be  dead, 
accompanying  his  petition  with  a  written  request  in  behalf  of 
the  mother  and  sisters  of  the  decedent,  the  mother  and  sisters 
being  nonresidents  of  Montana.  The  relator  paid  the  costs  of 
filing  the  petition  and  of  posting  notices  of  the  hearing,  and 
at  the  instance  of  said  nonresident  heirs  redeemed  the  prop- 
erty of  the  estate  from  a  tax  sale.  Petitioner  diligently 
prosecuted  his  application  for  letters,  but  on  Decem- 
ber 15,  1896,  the  District  Court  denied  his  application. 
From  that  order  relator  appealed  to  this  court.  On 
May  3,  1897,  this  court  reversed  the  order,  with  di- 
rections to  the  court  below  to  act  in  accordance  with  the 
views  expressed  in  the  opinion  in  that  case.  In  re  Liter's 
Estate,  48  Pac.  753.  Thereafter  the  relator  repeatedly 
moved  the  District  Court  to  issue  letters  to  him,  but  this  the 
court  declined  to  do.     On  January  1,  1897,  the  relator  ceased 
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to  be  Public  Administrator,  and  one  Higgins  succeeded  to  the 
office,  and  ever  since  has  been  the  duly  elected  and  qualified 
Public  Administrator.  On  November  13,  1897,  the  District 
Court  appointed  Public  Administrator  Higgins  administrator 
of  the  estate,  and  ordered  letters  to  be  issued  to  him  upon  hi& 
taking  the  oath  of  office  required.  Higgins  had  not  made 
application  for  letters  at  the  time  the  order  last  mentioned  was 
made,  and  relator  was  at  that  time  the  only  applicant.  By 
reason  of  vexatious  delays  of  the  District  Court  in  issuing  let- 
ters to  relator,  the  estate  has  been  subject  to  loss  and  to  dam- 
age, and  will  continue  to  suffer  loss  and  damage  if  letters  be 
not  speedily  issued  to  relator.  It  is  further  stated  in  the 
application  that  the  certificate  issued  upon  the  redemption  from 
taxes  is  in  the  name  of  the  relator  as  Public  Administrator. 

For  answer  to  the  alternative  writ,  the  defendant  sets  up 
that  the  relator  made  application  to  administer  on  the 
estate  in  his  official  capacity  as  Public  Administrator,  and  pur- 
suant to  the  request  of  the  mother  and  sisters  of  the  decedent 
that  he  would,  as  Public  Administrator,  administer  on  the 
estate;  that  these  heirs  were  and  are  nonresidents  of  Mon- 
tana, and  hence  had  no  power  to  make  a  valid  nomination  of 
an  administrator;  that  all  the  moneys  paid  out  by  relator  for 
the  estate  were  provided  by  the  heirs;  and  that,  when  the  re- 
mittitur from  this  court  was  filed  in  the  court  below,  in  May, 
1897,  relator  was  not  Public  Administrator. 

The  replication  states  that  relator  made  the  application  as 
the  nominee  of  the  mother  and  sisters  as  well  as  in  his  capac- 
ity of  Public  Administrator. 

Upon  the  question  whether  or  not  the  relator  was  acting  as 
a  nominee  of  nonresident  heirs  or  solely  in  his  official  capacity 
of  Public  Administrator,  the  written  request  under  which  re- 
lator claimed  to  have  been  empowered  was  received  in  evi- 
dence. This  request  was  addressed  to  "J.  W.  Lancaster, 
Public  Administrator  in  and  for  the  County  of  Ravalli."  His 
petition  for  letters  described  relator  as  such  Public  Adminis- 
trator, and  alleged  that  he  was  <<the  public  administrator,  and 
was  entitled  to  the  letters  prayed  for."     All  the  papers  and 
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notices  required  to  be  filed  or  posted  as  preliminary  to  llie 
hearing  of  the  application  described  relator  as  Public  Admin- 
istrator. In  an  affidavit  made  and  filed  by  his  attorney  is  an 
sverment  that  affiant  represented  at  the  time  the  Public  Ad- 
ministrator, the  relator. 

The  opinion  and  the  judgment  of  this  court  In  re  Liter  9 
£tttatey  supra^  directed  the  District  Court  to  act  in  accordance 
with  the  views  expressed  in  the  opinion  rendered.  Neither  the 
opinion  nor  the  judgment  directed  the  appointment  of  relator. 

In  the  absence  of  any  objection  to  the  form  of  the  remedy 
employed,  this  court  will  in  the  present  case  entertain  the  pro- 
ceeding by  TnandamvSy  without  expressing  an  opinion  whether 
the  remedy  sought  is  the  one  proper  to  be  invoked;  but  the 
fact  that  this  court  passes  the  question  which  might  have  been 
urged  in  that  respect  must  not  serve  as  a  precedent  for  like 
oases  in  the  future. 

1.  Relator  attacks  the  order  appointing  Public  Administra- 
tor Higgins,  asserting  it  to  be  void  upon  the  ground  that  the 
District  Court  was  without  jurisdiction  to  appoint;  the  specific 
reason  urged  being  the  failure  of  the  Public  Administrator  to 
file  a  petition  for  letters,  and  to  proceed  to  procure  them  in 
like  manner  as  letters  are  issued  to  administrators  other  than 
public. 

The  order  was  not  void,  nor  was  the  court  without  juris- 
diction. 

Section  4610  of  the  Political  Code,  provides :  "Every  Pub- 
lic Administrator,  duly  elected,  commissioned  and  qualified, 
must  take  charge  of  estates  of  persons  dying  within  his  county, 
as  follows: 

"(1)  Of  estates  of  decedents  for  which  no  administrators  are 
appointed,  which,  in  consequence  thereof,  are  being  wasted, 
uncared  for  or  lost. 

"(2)  Of  estates  of  decedents  who  have  no  known  heirs. 

"(3)  Of  estates  ordered  into  his  hands  by  the  court,  and  |4) 
of  estates  upon  which  letters  of  administration  have  been  i:^' 
fiued  to  him  by  the  court. ' ' 

Section  4611   of  the  same   code  provides:     "WheneTer  * 
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Public  Administrator  takes  charge  of  an  estate,  under  order  of 
the  court,  he  must,  with  all  convenient  dispatch,  procure 
letters  of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of  administration  are  issued  to  other 
persons.  His  official  bond  and  oath  are  in  lieu  of  the  admin- 
istrator's bond  and  oath,  but  when  real  estate  is  ordered  to  be 
sold,  another  bond  must  be  required  by  the  court. ' ' 

The  facts  admitted  to  exist  show  that  the  court  and  the 
Public  Administrator  acted  under  these  statutes.  The  record 
and  evidence  before  us  is  silent  as  to  whether  or  not  Public 
Administrator  Higgins  has  procured  letters  since  his  appoint- 
ment, as  commanded  by  Section  4511.  We  may  not  presume 
that  he  has  been  derelict.  Relator  urges,  however,  that  Ad- 
minbtrator  Higgins  did  not  file  his  petition  and  give  the  notice 
required  by  section  2443,  Code  of  Civil  Procedure,  for  the 
hearing  of  a  contest  between  applicants  for  letters;  but  in  the 
view,  hereafter  expressed,  which  we  take  of  the  situation  of 
relator,  this  objection  is  without  merit.  It  would  seem,  also, 
that  Subdivision  Three,  Section  1722,  Code  of  Civil  Pro- 
cedure, creates  the  right  of  appeal  from  the  order  of  Novem- 
ber 13,  1897,  granting  letters  to  the  public  administrator; 
and  such  appeal,  for  ought  that  appears,  would  be  plain, 
speedy,  and  adequate,  since  the  allegations  of  relator  in  re- 
spect to  the  injury  claimed  to  be  imminent  from  delay  are 
mere  legal  conclusions,  to  prove  which  no  effort  even  was 
ma^e.  The  taking  of  the  certificate  of  redemption  in  the 
name  of  relator  as  Public  Administrator  is  certainly  not  detri- 
mental  to  the  estate.  Such  redemption  confers  upon  the  per- 
son redeeming  no  interest  in  the  property  redeemed,  the  only 
effect  being  an  extinguishment  of  the  lien  imposed  by  reason 
of  the  sale  for  taxes. 

2.  Relator  bases  his  right  to  administer  upon  three  distinct 
grounds:  First,  that  his  application  while  Public  Administrator 
created  a  right  which,  upon  the  hearing,  became  a  vested  right 
to  administer,  and  to  the  fees  pertaining  thereto;  second, 
that  he  was  the  nominee  of  the  heirs  at  law  of  the  decendant; 
and,  lastly,  that  he  is  entitled,  under  section  2446,  Code  Civ. 

yoi-  XX— 27 
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Proc. .  providing  that  letters  must  be  granted  to  any  appli- 
cant, though  it  appears  there  are  other  persons  having  better 
rights,  when  such  persons  fail  to  ask  for  letters. 

The  first  ground  is  without  merit.  By  filing  his  petition, 
relator  acquired  no  interest  in  the  estate.  Neither  did  he 
thereby  acquire  a  right  to  fees  to  be  thereafter  earned.  {In 
re  Pingree's  Estate,  100  Cal.  79,  34:Pac.  519.  See,  also,  Bank 
V.  Dudley^  2  Pet.  page  492,  and  in  re  Dewar's  Estate,  10 
Mont.  426,  25  Pac.  1026.)  As  to  the  expenses  incurred  by  him 
in  advancing  certain  sums  for  filing  the  petition  and  redeeming 
lands  from  tax  sale,  we  have  the  relator's  admission  (by  fail- 
ure to  deny)  of  reimbursement  by  the  heirs.  But,  apart  from 
this,  we  cannot  subscribe  to  the  doctrine  that  an  applicant 
must  be  granted  letters  because  of  the  fact  he  has  paid  out  his 
own  money  in  an  unsuccessful  attempt  to  obtain  them. 

The  second  ground  on  which  he  relies — that  he  is  the  nomi- 
nee of  the  heirs  at  law — is  equally  devoid  of  merit.  In  our 
opinion,  the  purpose  of  the  mother  and  sisters  of  the  decedent 
was  clear  and  manifest.  They  requested  *'J.  W.  Lancaster, 
Public  Administrator  in  and  for  the  County  of  Ravalli,"  to 
act.  Relator  was  not  requested  to  act  as  J.  W.  Lancaster,  but 
as  Public  Administrator,  who,  for  the  time  being,  happened 
to  be  J.  W.  Lancaster,  was  requested  to  take  such  steps  as 
would  result  in  his  being  appointed  administrator  of  the  estate 
of  Liter.  We  do  not  consider  it  material,  however,  whether 
or  not  he  was  requested  to  act  as  a  private  person  by  the  heirs, 
because  such  request  would  confer  upon  him  no  authority  to 
procure  letters.  At  the  time  his  petition  was  filed,  Sections 
55  and  69  of  the  probate  practice  act  (Compiled  Statutes  1887) 
were  in  force.  Section  55  prohibited  the  appointment  of  a 
nonresident  of  Montana  to  be  administrator,  and  Section  %^ 
permitted  letters  to  issue  to  any  competent  person  upon  a 
written  request  of  a  person  entitled  to  letters.  When  made, 
the  request  was  of  no  legal  significance  in  so  far  as  it  at- 
tempted to  confer  a  right  upon  relator.  (/7i  re  Morganh 
Estate^  53  Cal.  24o.)  We  are  also  convinced  that  relator  ap- 
plied for  letters  as  public  administrator,  and  not  otherwise. 
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The  third  ground  is  really  included  within  the  second. 
When  relator  ceased  to  occupy  the  ofBce  of  public  administra- 
tor, his  application  for  letters  to  issue  to  him  in  that  capacity 
was,  of  necessity,  futile.  It  could  not  properly  be  granted, 
for  he  was  no  longer  such  officer.  He  was  not  entitled  to  ad- 
minister upon  the  estate  as  against  the  incumbent  of  the 
office  at  the  time  of  the  grant  of  letters.  <'It  was  his  status 
at  the  time  of  the  grant  of  administration,  and  not  at  the  time 
of  filing  his  petition,  that  determined  his  competency. ' '  (In 
re  Pingre^B  Estate^  supra,)  And,  as  we  have  seen,  he  was 
not  the  nominee  of  the  heirs.  The  court  therefore  was  right 
in  refusing  to  consider  the  application  as  one  made  by  him  in 
his  private  capacity.  The  appointment  of  Public  Administra- 
tor Higgins  is  not  of  concern  to  relator. 

It  is  ordered  that  judgment  be  entered  dismissing  the  appli- 
cation and  writ  of  relator,  with  costs. 

Pemberton,  C.  J. ,  concurs.     Hunt,  J. ,  not  sitting. 


FIRST  NATIONAL  BANK  OF  BILLINGS,  Appellant,  v. 

E.  O.  CLARK,   AS  Treasurer  of  Sweet 

Grass  County,  Respondent. 

[Submitted  Jan.  20. 1806.     Decided  Jan.  24, 1898.} 
(For  Syllabus,  see  First  National  Bank  v.  Prtivence,  ante.) 

Appeal  from  District  Court,  Sweet  Grass  cmmty.  Frank 
Henry,  Jiidge, 

Action  by  the  First  National  Bank  of  Billings  against  E. 
O.  Clark,  county  treasurer,  to  enjoin  seizure  and  sale  of  sheep 
for  taxes.  There  was  an  order  dissolving  a  preliminary  in- 
junction, and  judgment  for  defendant,  from  which  plaintiff 
appeals.     Reversed. 

O.  F.    Goddard,  for  Appellant. 

C.  B.  Nolan,  Attorney  General,  for  Respondent. 
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Per  Cubiam. — ^Plaintiff  obtained  an  interlocutory  injunc- 
tion restraining  defendant  from  seizing  and  selling  for  taxes 
certain  sheep  owned  by  plaintiff.  Thereafter  the  coUi.t  dis- 
solved the  injunction,  and  taxed  the  costs  of  the  motion  in 
that  behalf  at  $25.  The  parties  then  submitted  an  agreed 
statement,  disclosing  substantially  the  facts  shown  in  £ank 
V.  Province,  ante  (decided  by  this  court  Jan.  17,  1898,)  61 
Pac.  821.  Upon  August  2,  1897,  the  District  Court  ren- 
dered judgment  declaring  the  sheep  subject  to  taxation  under 
the  statutes  of  Montana.  From  the  order  dissolving  the  in- 
junction, and  from  the  judgment  entered,  plaintiff  has  ap- 
pealed. 

Upon  authority  of  JBank  v.  Provmoe,  supra^  the  order  and 
judgment  are  reversed,  and  the  District  Court  of  Sweet  Grass 
county  is  directed  to  perpetually  enjoin  defendant  from  seiz- 
ing or  selling  said  property  for  such  taxes. 

Reversed  and  Remanded. 


THE  STATE  OF  MONTANA,  Respondent,  v.  JOHN 

JUDD,  Appellant. 

[Submitted  Jan.  26.  t898.    Decided  Jan.  a,  1886.] 

La/rceny — JEhndence — Burden  of  Proof- — Instruction. 

1.  Labckkt— JSvidenee.— Byldenoe  of  witnesses  as  to  what  was  told  them  by  the  prose- 
cuting witness  In  conversation  at  which  defendant  was  not  present,  is  clearly  heir- 
say  and  Incompetent. 

2.  Sa  MB— Burden  of  Proof,— In  a  trial  for  larceny  by  a  bailee,  the  burden  is  upon  tb» 
state  to  prove  the  criminal  Intent:  and  an  instruction  which  puts  upon  the  defendsot 
the  burden  of  proving  that  he  had  no  guilty  intent  in  disposing  of  the  money  aUegel 
to  have  been  converted,  is  absolutely  erroneous. 

Appeal  from  District  Court,  Silver  Bow  county,    Willum 
Clancy y  Judge, 

John  Judd  was  convicted  of  grand  larceny,  and  appeals. 
Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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The  defendant  was  convicted  of  the  crime  of  grand  larceny 
in  the  District  Court  of  Silver  Bow  county,  and  appeals  from 
the  judgment.  The  information  charges  him  with  stealing 
$160,  the  money  of  one  Jennie  Wilson;  the  defendant  being, 
as  is  charged,  the  bailee  of  said  Jennie  Wilson;  she  having, 
as  it  seems,  deposited  the  money  with  him,  which  it  is  charged 
he  converted  to  his  own  use.  The  jury,  by  their  verdict, 
fixed  the  punishment  of  the  defendant  at  one  year  in  the  peni- 
tentiary; and  on  the  26th  day  of  June,  1897,  the  court  en- 
tered judgment  sentencing  the  defendant  to  prison  for  that 
term. 

On  the  trial  of  the  case  the  court  permitted,  over  the  ob- 
jection of  the  defendant,  E.  S.  Booth  and  Charles  Mattison, 
Esq. ,  who  were  assistant  county  attorneys  at  the  date  of  the 
alleged  offense,  and  also  M.  L.  Holland,  who  was  then  a 
justice  of  the  peace  in  Butte,  to  testify  in  rebuttal  as  to  what 
Jennie  Wilson,  the  complaining  witness,  said  in  relation  to 
the  defendant's  taking  and  converting  the  moneys  in  question 
to  his  own  use.  These  statements  of  the  prosecuting  witness 
were  all  made  to  the  said  witnesses  in  the  absence  of  the  de- 
fendant. 

The  court,  at  the  instance  of  the  state,  gave  to  the  jury  the 
following  instruction  :  <<If  you  find  that  the  defendant  in 
this  case  took.  Hie  money  and  property  in  question,  intending 
to  return  it  to  the  complaining  witness  in  the  case,  but  did 
not  restore  it  to  her  after  demand  was  made  on  him,  and  be- 
fore complaint  had  been  lodged  with  a  court  or  magistrate, 
charging  the  commission  of  the  offense^  the  fact  that  he  did 
so  intend  to  return  it  is  no  defense  to  this  action.  If  you 
believe  that  he  took  the  money  under  the  circumstances  re- 
lated by  the  witness  Mrs.  Wilson,  and  did  not  return  the  same 
when  he  was  requested  so  to  do,  nor  has  returned  the  money 
to  her,  then  you  are  instructed  that  the  law  presumes  a  guilty 
intent  in  the  appropriation  of  said  money,  and  the  state  does 
not  have  to  prove  such  intent,  but  the  burden  of  the  proof  is 
on  the  defendant  to  show  that  he  had  no  such  intent. ' ' 

At  the  instance  of  the  defendant  the  court  gave  the  follow- 
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ing  instructions  :  No.  7.  ^'You  are  instructed  that  although 
you  may  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  received  the  money  in  question  from 
Jennie  Wilson,  and  converted  it  to  his  own  use,  still,  if  you 
further  believe  from  the  evidence  that  the  defendant  took  the 
money  under  a  claim  of  title,  honestly  entertained,  then  he  is 
not  guilty  of  larceny;  and  in  such  case  it  makes  no  difference 
whether  he  did  in  fact  have  any  legal,  right  to  the  possession 
of  the  property  or  not. ' ' 

No.  8.  '  ^The  intent  in  this  case  is  of  the  essence  of  the  offense 
charged,  and  the  intent  is  necessary  to  complete  the  crime  of 
larceny;  for  if  the  defendant,  under  an  honest  impression  that 
he  had  a  right  to  spend  the  money  in  question,  did  so  appro- 
priate the  same  to  his  own  use,  and  spend  it,  this  would  not 
be  larceny." 

After  the  jury  had  retired  to  consider  of  their  verdict,  it 
seems  that  they  were  of  the  opinion  that  the  instructions  on 
the  part  of  the  state  and  those  given  at  the  instance  of  the  de- 
fendant were  inconsistent  and  conflicting,  whereupon  they  re- 
turned into  court,  and  asked  for  further  instructions. 

Thereupon  the  court  instructed  the  jury  as  follows  :  *«The 
court,  of  its  own  motion,  instructs  the  jury  that  they  are  the 
sole  judges  of  the  evidence  and  the  weight  of  evidence  in 
this  case,  and  must  consider  all  of  the  evidence  or  any  part  of 
the  evidence  of  any  witness,  and  give  it  what  weight  it  de- 


serves. ' ' 


After  this  instruction  the  jury  returned  to  their  room,  and 
afterwards  returned  a  verdict  of  guilty  against  defendant, 
upon  which  the  judgment  in  the  case  was  rendered. 

Stanton  cfe  Stanton,  for  Appellant. 

O.  B.  Nolan,  Attorney  General,  for  the  State. 

Pemberton,  C.  J.  — The  appellant  assigns  as  errors  the  ad- 
mission  of  the  evidence  of  witnesses  Booth,  Mattison,  and 
Holland,  as  to  what  the  complaining  witness  told  them  about 
defendant's  taking  the  money,  and  the  giving  of  the  instruc- 
tions by  the  court  as  shown  and  set  out  in  the  statement 
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The  action  of  the  court  in  admitting  the  objectionable  evi- 
dence, and  in  giving  the  instructions  complained  of,  is  so  pal- 
pably wrong,  in  the  opinion  of  the  Attorney  General,  that  he 
admits  in  his  brief  that  the  case  should  be  reversed  and  re- 
manded for  new  trial.  We  would  therefore  reverse  and  re- 
mand the  case  on  the  Attorney  General's  confession  of  error, 
without  comment,  but  for  the  fact  that  the  case  will  perhaps 
be  tried  ac^ain. 

That  the  evidence  of  the  witnesses  as  to  what  Jennie  Wilson 
told  them  about  the  defendant's  taking  the  money  mentioned 
in  the  information  was  hearsay,  cannot  be  disputed.  Nor  is 
it  anywhere  pretended  that  these  statements  were  made  in  the 
presence  of  the  defendant.  The  statements  were  made  by  the 
complaining  witness  to  the  other  witnesses  in  the  city  of  Butte 
when  it  is  conceded  that  the  defendant  was  out  of  the  city. 
It  is  not  improbable  that  the  complaining  witness  told  her 
grievances  and  version  of  the  case  to  many  other  people,  and, 
if  such  statements  are  competent  evidence  to  establish  the  de- 
fendant's guilt,  the  prosecution  might  have  made  a  stronger 
case  by  putting  such  persons  on  the  witness  stand.  And  this 
objectionable  evidence  was  all  admitted  in  rebuttal.  Its  ad- 
mission was  such  palpably  prejudicial  error  that  we  are  at  a 
loss  to  see  upon  what  theory  the  prosecuting  attorney  could 
have  offered  it,  or  the  court  admitted  it. 

It  only  requires  a  casual  reading  of  the  instructions  com- 
plained of  to  see  that  they  are  irreconcilably  inconsistent  and 
conflicting.  The  instruction  given  at  the  instance  of  the  state 
tells  the  jury,  substantially,  that  if  the  defendant  took  the 
money,  intending  to  return  it,  but  did  not  do  so  after 
demand,  the  fact  that  he  intended  to  return  it  when  he  took 
it,  or  when  it  was  delivered  to  him  by  Jennie  Wilson,  is  no 
defense,  and  that  the  burden  was  on  the  defendant  to  show 
that  he  had  no  guilty  intent.  The  instructions  given  at  the 
instance  of  the  defendant  make  the  intent  the  essence  of  the 
crime,  and  require  the  state  to  prove  a  guilty  intent;  telling 
the  jury,  in  effect,  that,  although  the  defendant  appropriated 
the  money,  yet,  if  he  did  it  under  an  honest  claim  of  right  or 
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title,  he  was  not  guilty,  as  charged,  of  larceny.  These  in- 
structions are  so  conflicting  that  no  jury  could  reconcile  them. 
And  the  additional  instruction  given  by  the  court  at  the  re- 
quest of  the  jury  did  not  relieve  or  remedy  the  conflict.  The 
instruction  given  on  the  part  of  the  state,  placing  the  burden 
of  proving  that  he  had  no  guilty  intent  in  disposing  of  the 
money  in  question  upon  the  defendant,  was  absolutely  errone- 
ous. It  devolved  upon  the  state  to  prove  beyond  a  reason- 
able doabt  that  the  defendant  was  the  bailee  of  the  money, 
and  that  he  unlawfully  and  feloniously  appropriated  it  to  his 
own  use.  The  defendant  was  not  required  to  prove  his  inno- 
cence. 

The  errors  in  this  case  are  so  glaring  that  we  commend  the 
action  of  the  Attorney  General  in  confessing  them  on  an  in- 
spection of  the  record.  The  action  of  the  court,  especially 
in  admitting  the  evidence  complained  of,  would  be  ridiculous, 
but  for  the  expense  imposed  upon  the  taxpayers  by  such  seem- 
ingly farcical  administration  of  the  laws  of  the  state. 

The  judgment  appealed  from  is  reversed,  and  the  case  re- 
manded for  new  trial. 

Severaed  and  Remand^. 

PiGOTT,  J.,  concurs.     Hunt,  J.,  not  sitting. 
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_       Statutes  —  Implied  Repecds — Codes — Interpretation  of — 
ie  Im  Sheriffsj  Appointment  of  Deputies — Title  of  Act. 

f36     Mtt     I  •   St ATUTBS— Implied  JBepeote.— Itopeal  of  a  f  tatute  by  ImpUeatlon  is  not  favored;  aad 
36     I8a[  It  will  not  be  presumed  that  by  a  subsequent  aot  the  legislature  intended  to  repeal  a 

former  law,  unless  the  repugnancy  between  the  two  acts  is  irreconcilable,  or  tbs 

latter  reyises  the  whole  subject  matter  of  the  former. 
2.    CODBS— interpretatton  o/.— The  provisions  of  the  four  codes  as  originally  adopCsd 

are  amended  by  the  Acts  of  the  Third  and  Fourth  Session  of  the  Legislature,  m 
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ter  M  they  conflict  with  tbe  same;  and  the  Acts  of  the  Third  Session  are  amended 
by  the  Acts  of  the  Fourth  Session  so  far  as  they  are  in  conflict.  (Sections  6181-6184 
and  6186,  Cede,  construed . ) 

3^  Shkbiffs— Ajspofntment  qf  DepuUes.—The  Board  of  County  Commissioners  has  the 
power  to  determine,  within  the  maximum  limits  prescribed  by  law,  the  number  and 
compensation  of  deputies  allowed  by  the  sheriff.  (The  Act  of  March  12, 1886,  Laws 
of  1986.  p.  62,  as  amended  by  the  Acts  of  March  2,  and  March  9, 1886,  and  by  Sections 
46»4«  4606, 4007, 4602  and  4606,  construed.) 

4.  TiTLB  OF  ACT.— Act  March  9, 1898,  amending  Act  1881,  entitled  '*An  Act  concerning 
compensation  of  county  *  *  *  oflioerr,"  and  providing  for  the  payment  of  sheriffs 
by  salary,  and  tbat  the  commissioners  shall  flx  the  number  of  deputy  sheriffs,  is  not 
repugnant  to  Const.  Art.  5, 1 28.  providing  that  a  bill  shall  not  embrace  more  than  one 
subject,  which  must  be  clearly  expressed  in  the' title. 

Appeal  from  District  Courts  Meagher  OawrUy.  F.  K. 
Armstrong^  Judge. 

Action  by  L.  B.  Jobb  against  the  County  of  Meagher. 
Judgment  for  defendant,  and  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  brought  to  recover  $225,  claimed  to  be  due 
the  plaintiff  from  defendant  for  services  rendered  by  him  as 
deputy  sheriff  and  jailer  of  Meagher  county,  Montana,  for 
the  three  months  immediately  preceding  September  1,  1897, 
the  facts  being  these : 

Plaintiff  was  on  January  4,  1897,  appointed  by  the  sheriff 
of  Meagher  county  to  the  office  of  deputy  sheriff.  He  quali- 
fied and  performed  the  duties  of  such  officer,  and  those  of 
jailer  of  the  county,  until  the  September  following.  Meagher 
county  was  a  county  of  the  seventh  class,  and  plaintiff  was 
the  only  deputy  sheriff  aside  from  the  undersheriff  of  that 
county.  At  the  June,  1897,  meeting,  the  board  of  county 
commissioners  passed  a  resolution  refusing  to  thereafter  allow 
the  sheriff  any  deputy  other  than  the  undersheriff,  of  which 
resolution  the  sheriff  and  the  plaintiff  were  immediately  noti- 
fied. The  board  disallowed  plaintiff's  claim,  as  not  a  proper 
charge  against  the  county.  From  January  4,  1897,  to  the 
time  of  the  passage  of  the  resolution,  plaintiff  received  from 
defendant  $76  each  month  for  his  services.  No  order  was 
ever  made  by  the  board  fixing  the  amount  of  his  compensa- 
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tion.  It  was  agreed  that,  if  entitled  to  recover,  he  should  re- 
ceive $225.  The  District  Court  rendered  judgment  dismiss- 
ing the  action,  from  which  plaintiff  appeals. 

Smith  i&  Gorynley  and  II.  S.  Hepner^  for  Appellant. 
C.  B,  Nolauj  Attorney  General,  for  Respondent. 

PiGOTT,  J. — By  this  appeal  the  question  is  presented 
whether  the  board  of  county  commissioners  possesses  the 
power  to  determine,  within  the  maximum  limits  prescribed  by 
law,  the  number  and  compensation  of  deputies  allowed  the 
sheriff.  If  the  board  has  such  power,  the  judgment  of  the 
trial  court  was  right.  We  shall  briefly  review  the  legislation 
upon  the  subject. 

The  First  Legislative  Assembly  of  the  Territory  of  Mon- 
tana, by  Section  4  of  Article  4  of  an  act  approved  February 
9,  1865,  entitled  <'An  act  relating  to  counties  and  county 
officers,"  provided  :  '^Each  sheriff  may  appoint  such  and  so 
many  deputies  as  he  may  think  proper,  for  whose  official  acts, 
and  those  of  his  under  sheriff,  he  shall  be  responsible;  and  may 
revoke  such  appointments  at  his  pleasure;  and  persons  may 
also  be  deputized  by  such  sheriff  or  undersheriff,  in  writing, 
to  do  particular  acts;  and  the  sheriff  and  his  sureties  shall  be 
responsible  on  his  official  bond,  for  the  default  or  misconduct 
of  his  undersheriff  and  deputies."     (Bannack's  St.  p.  510.) 

This  section  was  continued  in  force  by  the  succeeding  legis- 
latures until  the  act  of  March  12,  1886  (Laws  1885,  p.  62,) 
went  into  effect.  From  the  act  of  February  9,  1865,  to  that 
of  March  12,  1885,  the  sheriff  was  compensated  by  fees,  and 
not  by  salary,  and  his  deputies  received  nothing  from  the 
county.  The  act  of  March  6,  1891,  was  entitled  '<Anact 
obncerning  compensation  of  county,  district  and  township 
officers,"  and  provided,  among  other  things,  that  all  fees, 
costs,  and  other  perquisites,  except  mileage  and  board  of 
prisoners,  of  the  sheriff,  should  be  received  by  him  for  the 
sole  use  of  the  county;  and,  in  lieu  of  the  fees  to  which  he  had 
been  theretofore  entitled,  he  was  allowed  a  salary,  the  salary 
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being  fixed  by  the  class  in  which  he  belonged.  There  were 
three  classes,  consisting,  respectively,  of  sheriffs  of  counties 
whose  assessed  valuation  was  $8,000,000  or  over,  of  sheriffs 
of  counties  whose  assessed  valuation  was  $4,000,000  and  less 
than  $8,000,000,  and  of  sheriffs  of  counties  whose  assessed 
valuation  was  less  than  $4,000,000.  Section  4  provided  and 
limited  the  maximum  annual  compensation  which  should  be 
allowed  to  any  deputy  sheriff,  and  declared  :  <<Tde  number 
of  deputies  and  their  compensation  allowed  to  county  officers 
within  the  maximum  limits  named  in  this  act  shall  be  de- 
termined by  the  board  of  county  commissioners."  All  acts 
inconsistent  with  the  provisions  of  that  act  were  expressly  re- 
pealed. On  March  2,  1893,  Sections  3  and  4  of  the  act  of 
1891  were  amended  in  particulars  not  material  to  this  case, 
but  the  power  conferi'ed  upon  the  board  of  commissioners  was 
again  expressed;  and  upon  March  9,  1893,  Section  4  of  the 
act  of  1891  was  again  amended,  in  a  matter  not  pertinent  to 
the  subject  before  us,  the  authority  of  the  board  of  commis- 
sioners to  determine  the  number  of  deputies  and  their  com- 
pensation being  again  declared. 

The  Political  Code  was  acted  upon  by  the  legislature  as  it 
had  been  reported  by  the  Code  Commission  in  1892.  It  was 
passed  in  the  form  reported,  and  as  a  whole,  and  was  approved 
February  26,  1896.     Among  its  sections  were  the  following  : 

"Section  3133.  The  county  officers  are  entitled  to  receive 
as  annual  compensation,  or  salary,  for  services,  according  to 
the  following  classification,  to-wit :  First-class  *  *  * 
Sheriff,  four  thousand  dollars.  *  *  *  Second-class. 
*  *  *  Sheriff,  three  thousand  dollars.  *  *  *  Third- 
class.   *  *  *  Sheriff,  twenty-seven  hundred  dollars.     ^  *  *" 

"Section  3136.  If  at  any  time  in  the  judgment  of  the 
board  of  county  commissioners,  the  salary  of  any  county  offi- 
cer provided  in  this  chapter  is  inadequate  for  the  services  re- 
quired of  him,  and  he  is  unable  to  perform  the  duties  of  the 
office,  the  board  may  allow  such  officer  a  deputy  or  such  num- 
ber of  deputies  as  in  its  judgment  may  be  required  to  do  the 
business  and  perform  the  duties  of  the  office,  in  connection 
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with  the  principal,  for  such  time  as  may  be  necessary,  and  at 
a  salary  not  exceeding  the  amount  stated  in  the  next  preced- 
ing sectioq,  subject  to  the  qualifications  prescribed  in  the  fol- 
lowing sections/' 

'^Section  3137.  *  *  *  The  sheriff  in  each  of  the  coun- 
ties must  appoint  one  undersheriff  as  provided  in  Section  2982 
of  this  code,  and  such  appointment  may  be  made  without  the 
consent  of  the  board  of  county  commissioners.  The  whole 
number  of  deputies  allowed  the  sheriff  in  addition  to  the  un- 
dersheriff, must  not  exceed  in  counties  of  the  first-class  where 
there  are  more  than  one  judge  of  the  District  Court,  four, 
otherwise  three;  in  the  counties  of  the  second-class  not  to  ex- 
ceed two,  and  in  counties  of  the  third  class  not  to  exceed  one. 
The  sheriff,  undersheriff  or  one  of  the  deputies  must  act  as 
jailer." 

'^Section  3139.  The  number  of  deputies  allowed  to  county 
officers  and  their  compensation  must  be  determined  by  the 
board  of  county  commissioners,  within  the  maximum  limits 
prescribed  in  this  chapter,  and  no  deputy  must  be  al- 
lowed to  a  county  officer  unless  the  actual  necessities  of  the 
office  require  it.  The  salaries  must  be  allowed  and  paid 
quarterly  upon  the  order  of  the  board  of  county  commission- 
ers and  paid  out  of  the  contingent  fund. ' ' 

In  the  Political  Code,  as  officially  published,  are  the  fol- 
lowing sections,  which  are  also  original  code  provisions,  the 
numbering  having  been  changed  in  compilation  : 

^'Section  991.  All  assistants,  deputies,  and  other  subor- 
dinate officers,  whose  appointments  are  not  otherwise  pro- 
vided for,  must  be  appointed  by  the  officer  or  body  to  whom 
they  are  respectively  subordinate." 

<  ^Section  992.  When  the  number  of  such  deputies  or  sub- 
ordinate officers  is  not  fixed  by  law,  it  is  limited  only  by  the 
discretion  of  the  appointing  power." 

^Section  4318.  Every  county  and  township  officer,  except 
county  commissioner  and  justice  of  the  peace,  may  appoint  as 
many  deputies  as  may  be  necessary  for  the  faithful  and  prompt 
discharge  of  the  duties  of   his  office,  but  no  compensation  or 
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salary  mast  be  allowed  any  deputy  except  as  provided  in  this 
code." 

'^Section  4319.  The  appointment  of  deputies,  clerks  and 
subordinate  officers  of  counties,  districts  and  townships  must 
be  made  in  writing  and  filed  in  the  office  of  the  county  clerk. ' ' 

<  ^Section  4382.  The  sheriff  must,  as  soon  as  may  he  after 
be  enters  upon  the  duties  of  his  office,  appoint  some  person 
undersheriff  to  hold  during  the  pleasure  of  the  sheriff.  Such 
undersheriff  has  the  same  powers  and  duties  as  a  deputy 
sheriff." 

The  act  of  March  13,  1895  (Sections  5181,  51S4,  and  5186), 
provides  that  all  acts  of  the  Third  and  Fourth  sessions  of  the 
assembly  (1891  and  1893)  shall  be  and  remain  in  full  force 
and  effect  in  like  manner  as  if  enacted  after  the  adoption  of 
the  code;  and  that  if  any  acts  or  parts  of  acts  enumerated  are 
in  conflict  with,  or  are  inconsistent  with  any  of  the  provisions 
of  the  code,  the  acts  or  parts  of  acts  so  enumerated  (the  acts 
of  March  2  and  9,  1893,  being  among  them)  are  to  be  con- 
sidered and  construed  as  amendments  to  the  code,  <  <it  being 
intended  hereby  that  all  of  the  acts  or  parts  of  acts  herein 
enumerated  shall  be  the  law  of  the  State  of  Montana,  upon  the 
respective  subjects,  so  far  as  they  are  inconsistent  with  the 
said  codes,  or  any  of  them,  except  as  herein  provided;"  and 
declares  the  acts  of  March  2  and  9,  1893,  to  be  in  full  force 
and  effect,  except  as  in  the  code  otherwise  provided.  The  act 
of  March  13,  1895,  further  declares  : 

^^Section  5185.  That  if  any  of  the  acts  or  parts  of  acts 
herein  enumerated  (those  of  March  2  and  9,  1893,  being 
among  them)  are  in  conflict  with,  or  are  inconsistent  with, 
any  act  or  acts  passed  by  the  Fourth  Legislative  Assembly 
of  the  State  of  Montana,  the  acts  or  parts  of  acts  passed  by 
the  Fourth  Legislative  Assembly  shall  be  considered  and  con- 
strued as  repealing  such  acts  or  parts  of  acts  herein  enumer- 
ated." 

The  act  of  March  18,  1895  (Section  4328),  classified  the 
counties  according  to  assessed  valuation,  there  being  eight 
classes. 


430  JoBB  t>.  CJouNTY  or  Meagher.        [Dec.  T,' 97 

• 

Upon  March  19,  1895,    *<An  act  to  amend  Sections  3133, 

3135,  3137,  3138  and  3139,  and  to  repeal  Section  3136,  of 
the  Political  Code,"  was  approved,  and  appears  in  the  code  as 
Sections  4594,  4596,  4597,  4602,  and  4603.  Section  4594 
fixes  the  salary  of  the  sheriff  according  to  the  class  in  which 
he  belongs.  Section  4596  provides  the  maximum  annual  com- 
pensation  allowed  to  deputies  of  officers  of  the  various 
classes,  the  deputy  sheriff  in  counties  of  the  seventh  class  not 
to  receive  more  than  $1,000.  Sections  4597  and  4603  are  as 
follows  : 

'^Section  4597.  *  *  *  The  whole  number  of  deputies 
allowed  the  sheriff  is  one  undersheriff,  and  in  addition  not  to 
exceed  the  following  number  of  deputies  :  In  counties  of  the 
first  and  second  classes,  six;  in  counties  of  the  third  and 
fourth  classes,  four;  in  counties  of  the  fifth  and  sixth  classes, 
three;  in  counties  of  the  seventh  and  eighth  classes,  one.  The 
sheriff,  undersheriff,  or  one  of  the  deputies,  must  act  as 
jailer;  provided,  that  the  board  of  county  commissioners  may 
allow  jailers  when  in  their  judgment  the  same  are  necessary, 
and  when  so  allowed,  jailers  must  not  be  paid  to  exceed  twelve 
hundred  dollars  per  annum." 

"Section  4603.  The  number  of  deputies  allowed  to  county 
officers  and  their  compensation  must  not  exceed  the  maximum 
limits  prescribed  in  this  chapter.  The  officers  entitled  to 
deputies  must  within  thirty  days  after  this  code  takes  effect 
file  a  certificate  of  appointment  of  the  deputies  in  their  office 
with  the  county  clerk.  The  salaries  must  be  allowed  and 
paid  monthly  upon  the  order  of  the  board  of  county  com- 
missioners and  paid  out  of  the  contingent  fund." 

Counsel  for  appellant  make  an  able  argument,  contending 
that  the  act  of  March  19,  1895,  which  amended  Sections 
3133,   3135,   3137,    3138,    and   3139,    and   repealed    Section 

3136,  of  the  code  as  originally  adopted,  and  now  appearing 
as  Sections  4594,  4596,  4597,  46o2,  and  4603,  conflicts  and 
is  inconsistent  with  the  act  of  March  9,  1893,  and  operates  as 
a  repeal  thereof;  that  even  if  there  be  not  a  conflict  between 
the  act   of   March  19,  1895,  and  that   of  March  9,  1893,  the 
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act  of  later  date  revised  the  whole  subject-matter  of  the  other, 
and  ought  to  be  tak^n  as  a  repeal. 

An  examination  of  the  course  of  legislation  with  reference 
to  the  compensation  of  the  sheriff  and  his  deputies  impels  us 
to  the  conclusion  that  the  people  entertained  no  objection  to 
the  appointment  by  the  sheriff  of  as  many  deputies  as  he  de- 
sired, so  long  as  the  result  of  the  exercise  of  such  power  in  no 
wi^e  entailed  expense  to  the  people;  in  other  words,  the  terri- 
tory, and  afterwards  the  state  granted  permission  to  that 
officer  to  appoint  and  employ,  and  himself  pay,  such  number 
of  deputies  as  he  might  wish.  From  1865  until  1885  neither 
the  territory  or  state,  nor  any  county  within  it,  could  be 
charged  with  the  salary  or  compensation  of  a  deputy  sheriff. 
During  that  time  the  deputy  looked  to  his  principal,  and  the 
rate  and  amount  of  wages  or  compensation  for  his  services,  as 
well  as  the  time  and  manner  of  paying  it,  were  matters  of 
private  agreement  between  the  parties,  and  in  no  wise  con- 
cerned the  public.  Whether  the  sheriff  had  one  deputy,  or 
fifty,  or  any  other  number  of  deputies,  was,  from  a  finan- 
cial point  of  view,  immaterial  to  the  public.  But  the  act  of 
March  12,  1885,  entitled  <«An  act  limiting  the  compensation 
of  certain  officers  herein  named"  (Laws  1885,  p.  62),  worked 
a  radical  change.  It  repealed  all  former  statutes  by  which  the 
sheriff  had  been  entitled  to  fees,  and  provided  salaries  for  him 
and  his  subordinate  officers,  to  be  paid  by  the  county.  If 
there  ever  existed  any  statute  prior  thereto  permitting  sala- 
ries of  deputy  sheriffs  to  be  a  public  charge,  we  have  not 
been  able  to  discover  it.  It  repealed  the  act  of  February  9, 
1865,  in  force  for  20  years,  authorizing  the  sheriff  to  appoint 
as  many  deputies  as  he  might  think  proper.  It  conferred  upon 
the  board  of  county  commissioners  the  exclusive  power  of 
determinii)g,  within  the  bounds  fixed  by  the  act,  the  number 
and  compensation  of  deputies.  The  people  were  now  con- 
cerned with  the  matter  of  such  appointments.  Their  interests 
were  involved,  for  the  burden  of  paying  deputies  had  been 
cast  upon  the  counties.  Be  the  reason  what  it  may,  the  as- 
sembly saw  fit  to  take  from  the  sheriff  the  power  to  appoint 
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as  many  deputies  as  to  him  seemed  proper,  and  to  lodge  the 
power  of  determining  their  number  within  the  limits  permitted 
by  law  with  the  governing  body  of  the  county.  The  acts  of 
1891  and  1893  continued  that  power  in  the  board  of  commis- 
sioners. 

So  the  law  was  on  February  25,  1895,  when  the.  Political 
Code  in  its  origmal  form  was  approved.  Referring  to  Sec- 
tions 3136  to  3139  of  that  Code,  as  originally  adopted,  it  is 
clear  that  the  board  of  county  commissioners  was  still  clothed 
with  the  power  of  determining  the  number  of  deputies  and 
their  compensation.  Section  4318  of  the  code,  as  finally 
adopted,  providing  that  the  sheriff  might  appoint  as  many 
deputies  as  were  necessary  for  the  discharge  of  the  duties  of 
his  office,  but  that  no  compensation  or  salary  must  be  allowed 
any  deputy  except  as  in  the  code  provided,  was  inconsistent 
with  the  act  of  1893,  conferring  upon  the  board  authority  to 
determine  the  number  and  compensation  of  deputies;  and,  hj 
virtue  of  Sections  5181,  5184  and  5186  (Act  March  13,  1895), 
the  act  of  1893  controlled  and  became  law  so  far  as  in  conflict 
with  the  code  provisions.  It  amended  Section  4318,  which 
was  an  original  code  provision,  so  as  to  conform  to  its  pro- 
visions. 

Up  to  this  point,  certainly,  doubt  will  not  exist  in  respect 
of  the  want  of  power  in  the  sheriff  to  appoint  as  many  depu- 
ties as  he  may  deem  proper. 

We  have  now  reached  the  act  of  March  19,  1895,  amending 
Sections  3133,  3135,  3137  and  3139,  and  repealing  Section 
3136.  If  the  act  of  March  9,  1893,  is  in  conflict  with  that  of 
March  19,  1895,  the  latter  act  repAls  so  much  of  the  former 
as  conflicts.  (Section  5185,  supra.)  By  the  provisions  of  the 
act  of  March  19,  1895,  sheriffs,  undersheriffs  and  deputies  are 
entitled  to  certain  salaries,  fixed  by  the  class  of  county  in 
which  they  respectively  serve.  The  number  of  classes  is  eight 
Under  the  act  of  1893  there  were  three  classes,  and  the  sala- 
ries were  somewhat  different.  There  being  a  conflict,  the  act 
of  1895  repealed  the  act  of  1893  in  these  particulars,  it 
further  provides  that  the  whole  number  of  deputies  allowed 
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the  sheriff,  in  addition  to  the  undersheriff,  is  not  to  exceed  one 
in  countieH  of  the  seventh  class,  and  that  the  board  may  allow 
jailers  when,  in  its  judgment,  the  same  are  necessary;  that  the 
number  of  deputies  and  their  compensation  must  not  exceed 
the  maximum  limits  prescribed;  that,  within  30  days  after  the 
code  takes  effect,  the  sheriff  entitled  to  deputies  must  file  a 
certificate  of  appointment  in  the  office  of  the  County  Clerk; 
and  that  the  salaries  must  be  allowed  and  paid  monthly  upon 
order  of  the  board.  We  are  clearly  of  the  opinion  that  there 
is  nothing  in  this  act  of  March,  1895,  so  inconsistent  with  the 
act  of  March  9,  1893,  as  to  repeal  that  part  of  said  act  con- 
ferring authority  on  the  board  to  determine  the  number  of 
deputies.  '^Repeals  by  implication  are  not  favored,  and  there 
is  certainly  much  room  for  both  of  these  statutes  to  operate 
without  conflict."  (Brmim  v.  McCormick^  28  Mich.  216.) 
If  it  be  possible  to  reconcile  two  acts,  there  will  be  no  repeal 
by  implication.     {McCool  v.  Smithy  1  Black,  459.) 

Mr.  Sutherland,  in  Section  152  of  his  valuable  treatise  on 
Statutory  Construction,  dtclares  the  rule:  <<It  is  not  enough 
to  justify  the  inference  of  repeal  that  the  later  law  is  differ- 
ent. It  must  be  contrary  to  the  prior  law.  It  is  not  suffi- 
cient that  the  subsequent  statute  covers  some  or  even  all  the 
cases  provided  for  by  the  former,  for  it  may  be  merely  af- 
firmative, accumulative  or  auxiliary.  There  must  be  positive 
repugnancy,  and  even  then  the  old  law  is  repealed  by  implica- 
tion only  to  the  extent  of  the  repugnancy.  If,  by  fair  and 
reasonable  interpretation,  acts  which  are  seemingly  incompat- 
ible or  contradictory  may  be  enforced  and  made  to  operate  in 
harmony  and  without  absurdity,  both  will  be  upheld,  and  the 
later  one  will  not  be  regarded  as  repealing  the  others  by  con- 
struction or  intendment.  As  laws  are  presumed  to  be  passed 
with  deliberation  and  with  a  full  knowledge  of  all  existmg 
ones  on  the  same  subject,  it  is  but  reasonable  to  conclude  that 
the  legislature,  in  passing  a  statute,  did  not  intend  to  inter- 
fere with  or  abrogate  any  former  law  relating  to  the  same 
matter,  unless  the  repugnancy  between  the  two  is  irreconcila- 
ble." (See,  also,  Cmigdony.  BaUway  Co.^  17  Mont.  481, 
•     Vol.  xx-28 
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43  Pac.  629;  State  v.  Rotwitt,  17  Mont.  41,  41  Pac.  1004; 
Crosby  V.  Patchy  18  Cal.  439,  Gaston  v.  Merriam^  33  Minn. 
285,  22  N.  W.  614:  Kilqore  v.  Commonwealth,  94  Pa.  St. 
495.) 

Appellant  asks  why,  if  the  act  of  1893  was  intended  to  re- 
main  law,  the  act  of  March  19,  1895,  repealed  Section  3136 
and  amended  Section  3139.  The  answer  seems  apparent. 
Section  3136  differed  somewhat  from  either  section  3139  or 
the  act  of  1893,  by  authorizing  the  board  of  commissioners 
to  allow  deputies  when  two  conditions  concurred,  namely,  in- 
adequacy of  salary  of  the  principal  officer  for  the  services  re- 
quired  of  him,  and  his  inability  to  perform  the  duties  of  the 
office.  The  purpose  of  the  legislature  in  repealing  Section 
3136  was  to  prune  the  code  of  this  section,  which  was  not  ia 
harmony  with  that  portion  of  the  act  of  1893  upon  the  sub- 
ject; and,  in  order  to  disencumber  the  code  of  a  redundancy 
or  repetition,  Section  3139,  the  subject-matter  of  which  was 
substantially  embraced  in  the  act  of  1893,  was  amended  by 
omitting  those  provisions  already  incorporated;  and,  as  we 
think,  a  reading  of  Section  4603,  which  is  Section  3136  as 
amended,  discloses  that  intent. 

The  direction  contained  in  section  4603,  requiring  officers 
entitled  to  deputies  to  file  a  certificate  of  their  appointment 
within  30  days  after  the  taking  effect  of  the  code,  is  cited  as 
conclusive  proof  of  the  intent  of  the  legislature  to  permit  the 
sheriff  to  appoint  such  number  of  deputies  as  he  may  think 
proper.  But  to  us  it  seems  that  the  section  is  not  susceptible 
of  such  inference.  There  is  nothing  therein  which  deprives 
the  board  of  the  right  conferred  by  the  law  of  1893  to  fix.  to 
reduce,  and,  indeed,  to  order  an  increase  of,  the  number  of 
deputies.  The  validity  or  efficacy  of  the  appointments  de- 
pended upon  the  condition  subsequent,  to  wit,  the  approval  of 
the  board,  unless  the  determination  of  the  number  to  be  al- 
lowed preceded  the  appointments  or  was  simultaneous  with  it. 

Argument  is  also  advanced  that  by  the  word  <*mu8t,''  used 
in  the  last  paragraph  of  Section  4603,  the  board  is  shorn  of 
any  discretion  it*  might  otherwise  have  in  making  payment  of 
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the  salary  of  a  deputy,  providing  the  ofBoer  has  kept  within 
the  maximum  limits  in  making  the  appointments.  Not  so. 
The  last  paragraph  of  Section  4  of  the  act  of  1893  is  to  the 
same  effect.  Reading  the  various  provisions  of  the  law  as  a 
whole,  the  intent  of  the  provision  is  manifest.  Its  effect  is  to 
require  the  salaries  of  such  deputies  as  the  board  has  allowed 
to  be  paid  monthly. 

Much  argument  has  been  devoted  to  the  meaning  of  the 
word  '  'allowed, ' '  as  used  in  Sections  4697  and  4603,  appel- 
lant contending  that  it  is  employed  in  the  sense  of  a  power 
granted  to  the  sheriff  to  exercise  his  uncontrolled  discretion 
in  making  appointments  within  the  maximum  limits.  We 
think  otherwise.  In  the  acts  of  1891  and  1893  the  same  word 
is  used  to  express  the  exercise  of  authority  or  discretion  by 
the  board  of  commissioners,  or  to  confide  to  the  board  the  de- 
termination of  the  number  and  compensation  of  deputies  within 
the  maximum  limits  permitted  by  law;  and  from  this  as  well 
as  for  other  reasons  apparent  upon  consideration  of  the  legis- 
lation as  a  whole,  we  believe  it  was  intended  to  receive  a  like 
interpretation  when  found  in  the  later  act. 

The  last  paragraph  of  Section  4602  of  the  Political  Code 
(Act  March  19,  1895),  reads:  "The  whole  number  of  depu- 
ties allowed  the  County  Attorney  in  counties  of  the  first  and 
second  classes  must  not  exceed  one  chief  deputy  and  one 
deputy;  and  in  all  other  counties  such  deputies  as  may  be  al- 
lowed by  the  board  of  county  commissioners,  not  to  exceed 
one  chief  deputy  and  one  deputy. ' '  If  (argues  appellant)  the 
board  has  power  to  determine  the  number  of  deputies  the 
various  officers  shall  have,  why  the  necessity  of  the  latter 
clause?  We  are  not  required  to  expound  this  statute.  It  is 
sufficient  to  say  that  the  acts  of  March,  1891  and  1893,  make 
no  provision  for  Deputy  County  Attorneys. 

But  it  is  urged  that,  even  though  there  be  no  conflict  be- 
tween the  act  of  1893  and  that  of  1895,  nevertheless  the  last 
statute  revised  the  whole  subject-matter  of  the  former,  and 
will  therefore  be  taken  as  a  repeal.  Such  is  not  the  case.  We 
adopt  the  language  of  Mr.   Justice  Field  in  Patterson  v.  Ta- 
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turn.     '<Bat  the  implication  (of  repeal)  cannot  arise  when  the 
revisory  statute  itself  prescribes  its  operation  upon  the  pre- 
vious act     When  that  is  done,  no  other  effect  can  be  given 
to  the  revisory  act.     And  such  was  the  case  in  the  revisory 
act  of  1846.     It  repeals  such  provisions  of  the  original  act  ae 
were  inconsistent  with  the  new  act;   none  other."     (3  Sawy. 
164,  18  Fed.  Cas.  1331.)   The  whole  subject-matter  of  the  act 
of  1893  was  not  revised  by  the  subsequent  statute.  The  latter 
did  not  treat  of  the  supervisory  power  of  the  board  in  respect 
of  appointments,   but  left  that  subject  to  be  covered  by  the 
former  act.     The  last  statute  expressly  limited  its  operation 
as  a  repeal  to  such  portions  of  the  earlier  act  as  conflicted 
therewith.     Any  parts  of  the  former  statute  not  inconsistent 
with  the  latter  were  not  repealed.     {Lewis  v.  Stout,   22  Wis. 
225.)     The  opinion  in  Proctor  v.  Cascade  Cd.j  20  Mont.  315, 
50  Pac.  1017,  in  no  wise  announces  a  rule  not  in  harmony 
with  the  one  here  laid  down.  The  later  act  cannot  be  intended 
as  a  revision  of  the  laws  relating  to  the  subjects  within  its 
purview,   unless  it  be  a  complete  substitute  for  the  previous 
statute,  and  contains  the  only  rule  or  all  the  legislation  which 
is  intended  to  have  effect  with  regard  to  those  subjects.   (Suth- 
erland on  Statutory  Construction,  §  154.) 

It  is  thought  not  foreign  to  this  case  to  observe  that  the 
provisions  of  the  Political  Code  of  California  relating  to  sheriffs 
and  their  compensation  seem,  in  a  measure,  to  have  been  the 
model  upon  which  our  code  provisions  were  fashioned.  Many 
of  the  sections  are  identical.  For  example,  Sectioi^  4112 
of  the  California  Code  is  similar  to  section  4318  of  the 
Montana  code,  supra-,  but  in  California  all  deputies  must  be 
paid  by  their  principals  out  of  their  salaries  (Section  164,  Act 
March  14,  1885,  "County  Government  Act"),  thus  rendering 
it  a  matter  of  no  consequence  to  the  county  whether  or  not 
the  officer  has  deputies  in  excess  of  his  needs. 

The  final  attack  consists  of  a  suggestion  that  the  act  of 
1891,  as  amended  in  1893,  is  void  as  to  that  part  which  con- 
ierh  upon  the  board  of  commissioners  the  pov^er  of  determin- 
ing the  number  of  deputies,  for  the  reason  that' it  embraces 
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more  than  one  subject,  and  for  further  reason  that  such  sub- 
ject is  not  clearly  expressed  in  its  title,  and  is  therefore 
within  the  inhibition  of  Section  23  of  Article  5  of  the  Consti- 
tution of  the  state.  The  objects  of  requiring  the  subject  to 
be  expressed  in  the  title  are  stated  by  this  court  in  State  v. 
Mitchell,  17  Mont.  67,  42  Pac.  100.  The  purpose  requiring 
singleness  of  subject  is  <'to  prevent  the  practice,  which  was 
common  in  all  legislative  bodies  where  no  such  restriction 
existed,  of  embracing  in  the  same  bill  incongruous  matters, 
having  no  relation  to  each  other  or  to  the  subject  specified  in  the 
title,  by  which  measures  were  often  adopted  without  attract- 
ing attention."  (Sutherland  on  Statutory  Construction  §  78.) 
< 'Sound  policy  and  legislative  convenience  dictate  a  liberal 
construction  of  the  title  and  subject-matter  of  statutes  to  main- 
tain their  validity.  Infraction  of  this  constitutional  clause  must 
be  plain  and  obvious  to  be  recognized  as  fatal. "  {Id,  §  92; 
BotchMssY.  Marion,  12  Mont.  218,  29  Pac.  821.)  Here  the  sub- 
ject— the  compensation  of  county,  district,  and  township  officers 
— is  single;  and  ^  <all  matters  which  are  naturally  and  reasonably 
connected  with  it,  and  all  measures  which  will  or  may  facilitate 
the  accomplishment  of  the  purpose  so  stated,  are  properly  in- 
cluded in  the  act,  and  are  germane  to  its  title.  ^  ^  * 
Whatever  the  scope  of  the  subject,  it  comprehends,  not  only 
its  constituent  parts,  but  its  general  incidents,  *  ^  *  and 
everything  contributing  to  the  purpose  the  title  expresses  or 
necesarily  implies."  (Sutherland  on  St.  Const.  §  92.)  The 
subject  of  the  statute  under  consideration  is  clearly  expressed  in 
the  title;  and  the  grant  of  power  to  the  board  to  fix  the  number 
and  compensation  of  deputies,  who  act  only  by  virtue  of  their 
principals  and  in  their  names,  and  through  whom  the  principal 
officers  may  act,  contributes  to  the  purpose,  and  is  but  inci- 
dental to  the  subject,  expressed  by  the  title.  The  act  is  free 
from  either  of  the  objections  made. 

The  judgment  of  the  District  Court  will  be  affirmed,  and  it 

is  so  ordered. 

,  Affirmed. 

Pembebton,  C.  J.,  concurs.     Hunt,  J.,  not  sitting. 
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JOHN  F.  HOGAN,    Appellant,  v,  JAMES  SHIELDS, 

Respondent. 

[Submitted  Feb.  2, 1898.    Decided  Feb.  14«  1886.] 

Building  Contract — Award — Bond  of  Contractor. 

OvK  to  whom  a  building  contract  has  been  awarded,  It  being  understood  that  a  written 
contract  was  to  be  executed  by  the  parties  and  that  the  contractor  was  to  give  a 
sufficient  bond  for  the  performance  of  the  contract,  cannot  maintain  an  action  for 
the  breach  of  contract  when  he  has  refused  to  furnish  the  bond  required. 

Appeal  from  Diai/rict  Cov/rt^  Silver  Bow  County.  Theodore 
Branthfy  Judge. 

Action  by  John  F.  Hogan  against  James  Shields  for  breach 
of  contract.  Judgment  of  nonsuit.  Plaintiff  appeals.  Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  for  breach  of  contract.  The  complaint  in 
substance  alleges  that  the  plaintiff  and  the  defendant  on  or 
about  the  3d  day  of  June,  1895,  entered  into  a  contract  by 
which  the  defendant  employed  plaintiff  to  construct  a  brick 
building  in  the  town  of  Anaconda,  for  the  construction  of 
which  the  plaintiff  alleges  the  defendant  agreed  to  pay  him 
the  sum  of  $11,400. 

It  appears  from  the  record  that  the  defendant  had  published 
a  notice  in  the  Anaconda  Standard  that  he  would  receive  pro- 
posals or  bids  for  the  construction  of  said  building  until  6 
o'clock  p.  m..  May  30,  1895.  The  plaintiff  alleges  that  he 
was  a  bidder  for  the  construction  of  such  building  under  such 
advertisement,  and  that  his  bid  was  the  lowest;  and  that,  he 
being  the  lowest  bidder,  defendant  awarded  to  him  the  con- 
tract for  the  erection  of  said  building,  but  that  thereafter  the 
defendant  refused  to  carry  out  the  contract  entered  into  with 
plaintiff  for  the  building  of  such  structure,  to  the  plaintiff 's 
damage  in  the  sum  of  $500,  expended  in  making  preparations 
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to  build  said  building,  and  to  the  further  damage  of  $2, 500  as 
profits,  which  the  plaintiff  alleges  he  could  have  made  out  of 
the  contract  to  construct  the  same. 

The  answer  denies  the  allegations  of  the  complaint.  The 
case  was  tried  to  a  jury,  and,  at  the  close  of  the  testimony  of 
the  plaintiff,  the  defendant  moved  the  court  to  grant  a  nonsuit, 
upon  the  ground  that  the  plaintiff  ^s  evidence  failed  to  show 
that  the  contract  set  up  in  the  complaint  was  ever  entered 
into  between  plaintiff  and  defendant,  or  that  defendant  ever 
entered  into  any  contract  with  the  plaintiff  for  the  construc- 
tion of  the  building,  as  alleged  in  the  complaint.  This  mo- 
tion was  granted,  and  judgment  entered  against  the  plaintiff 
in  favor  of  defendant  for  costs.  From  this  judgment  and  the 
action  of  the  court  in  directing  a  nonsuit,  the  plaintiff  appeals. 

Carroll  dk  Leefiey^  for  Appellant. 

The  errors  upon  which  appellant  relies  are  three.  First, 
the  court  excluded  certain  testimony  offered  by  plaintiff  tend- 
ing to  show  that  at  the  time  the  bid  was  made  plaintiff  had 
some  reason  to  believe  that  defendant  would  give  preference 
to  a  certain  other  bidder.  Second,  the  court  excluded  testi- 
mony offered  by  plaintiff  to  the  effect  < 'that  an  examination 
of  the  plans  and  specifications  revealed  to  him  the  necessity  of 
doing  extra  work;  that  by  the  usages  and  customs  and  the  con- 
tract, that  extra  work  would  go  to  the  contractor;  and  from 
that  source,  as  a  part  of  the  probable  profits  of  this  contract, 
plaintiff  expected  to  realize  about  $1,000,  more  or  less,  proba- 
ble profits."  The  other  error  specified  is  the  court's  ruling 
sustaining  defendant's  motion  for  a  nonsuit. 

Upon  the  first  point,  we  think  it  was  material  to  show  in 
defendant  a  motive  for  favoring  a  certain  bidder,  and  such 
testimony  should  have  gone  to  the  jury,  that,  in  the  light  of 
all  the  circumstances,  they  might  determine  whether  defend- 
ant was  or  was  not  justified  in  his  treatment  of  plaintiff  after 
plaintiff's  bid  had  been  accepted.  We  also  think  it  proper  to 
show  that  plaintiff  relied  upon  the  extra  work,  and  that  by 
the  customs  and  usages  of  the  place,  and  by  the  contract 
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awarded  to  him,  he  was  entitled  to  do  so.  If  his  testimony 
showed  only  a  speculative  or  possible  source  of  profit  from 
the  extra  work,  it  would  have  been  proper  then  to  instruct  the 
jury  that  a  recovery  could  not  be  had  upon  such,  but  the  jury 
were  to  determine  questions  of  fact,  and  whether  this  was  or 
was  not  a  likely  source  of  revenue  or  profit  to  plaintiff  was 
certainly  a  question  of  fact  and  should  have  been  so  de- 
termined. ""Upon  the  third  point  we  think  the  court  erred  be- 
cause the  testimony  showed  that  the  offer  for  bids  was  made 
by  defendant  upon  the  plans  and  specifications,  without  any 
further  reservation  or  limitation;  that  plaintiff's  bid  was  the 
lowest;  and  the  contract  had  been  actually  awarded  to  him 
(transcript,  pages  10-12.)  We  assert  as  fundamental  and  es- 
tablished principles  that  (1)  where,  in  response  to  a  simple, 
unqualified  request  for  the  same,  bids  are  made,  the  lowest 
bidder  has  an  absolute  right  to  have  the  contract  awarded  to 
him,  upon  compliance  with  the  conditions  of  the  offer,  unless 
some  substantial  and  valid  objection  intervene,  and  no  objec- 
tion that  is  not  bona  fide  and  reasonable  can  be  interposed; 
and  further,  (2)  that  the  acceptance  of  a  bid  and  the  award  of 
the  contract  in  accordance  therewith,  however  informal,  is  of 
itself  a  contract  and  binds  both  parties,  even  though  they 
meant  subsequently  to  enter  into  some  more  formal  written 
agreement.  The  testimony  in  this  case  shows  that  plaintiff's 
bid  was  the  lowest,  and  that  no  valid  objection  to  it  or  to  the 
sureties  offered  by  him  on  the  bond  was  raised.  Hence  he 
was  entitled  to  the  contract  according  to  the  principle  first 
stated.  But  not  only  that;  the  testimony  also  shows  that  the 
contract  had  been  actually  awarded  to  plaintiff.  Then,  by  the 
second  principle  stated,  the  contract  was  complete  and  both 
parties  bound,  even  if  its  terms  were  yet  to  be  reduced  to 
writing  and  signed.  Appellant  is  not  compelled,  in  order  to 
prevail,  to  rely  upon  the  first  principle,  but  if  he  were  he 
should  nevertheless  prevail,  for  the  question  as  to  whether  his 
bid  was  the  lowest  and  whether  any  substantial  or  reasonable 
excuse  existed  for  the  refusal  of  defendant,  were  questions  of 
fact  for  the  jury  and  the  motion  for   a  nonsuit  should  have 
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been  overruled.  In  support  of  the  first  stated  principle  we 
cite:  Clark  on  Contracts,  Section  28;  WdUh  v.  St.  Louis 
Exp.  Asm.,  16  Mo.  App,,  602;  2  S.  W.  842;  People  v. 
Campbdlj  72  N.  Y.,  App.  496.  In  the  same  connection, 
that  no  objection  that  is  not  bona  fide^  and  reasonable  can  be 
interposed,  and  that  technical  and  capricious  objections  will 
not  be  allowed^  we  cite  :  SiMe  v.  Commissioners^  29  O.  St. , 
138;  People  y.  Contracting  Boards  46  Barb.,  264;  People  v. 
Contrdcting  Boards  27  N.  Y.  App.,  378;  Talbot  Paving  Co. 
V.  Ccmanon   CoimcU^    61  N.   W.,    933;   Lloyd  on  Buildings, 

• 

Section  22;  Loga/n  v.  Berkshire^  18  N.  Y.  Sup.,  161;  Boiler 
Co,  V.  Garden^  101  N.  Y.  App.  387;  4  N.  E.,  749;  Hawkins 
V.  Graham^  149  Mass.,  284;  21  N.  E.  312.  In  support  of 
the  second  principle  stated  we  cite :  Hudson  on  Building 
Contracts,  p.  114;  Commissioners y.  Rhoades^  26  O.  St.,  411; 
Parsons  on  Contracts,  Fifth  Ed.,  p.  600;  citing  also  Walsh 
V.  School  District  No.  i,  17  Montana,  413,  43  Pac.  180. 

T.    0*Leary^  Attorney  for  Respondent. 

The  first  and  second  assignments  of  error  relate  to  the  ex- 
clusion of  evidence  from  the  jury,  and  in  no  way  effect  the 
question  of  the  granting  of  the  nonsuit  whereby  the  court 
withdrew  the  entire  case  from  the  jury.  We  believe  the  evi- 
dence was  properly  excluded,  but  its  exclusion  could  in  no 
way  prejudice  the  plaintiff  in  view  of  the  result  of  the  trial. 
The  motion  for  a  nonsuit  was  properly  sustained.  The 
plaintiff's  own  evidence  shows  that  the  contract  alleged  in  the 
complaint  was  never  entered  into  between  the  plaintiff  and 
defendant.  Although  it  was  stated  he  was  the  lowest  bidder, 
the  job  was  not  his  until  he  had  complied  with  what  they 
wanted,  the  bond.  Plaintiff's  statement  to  O'Rourke  shows 
this,  wherein  he  says :  ^<He  could  get  a  contract  from  Shields 
to  build  a  house  provided  he  could  get  a  good  bond."  The 
proposal  or  bid  of  the  appellant  was  not  assented  to  by  the 
respondent — ^to  the  same  thing,  and  in  the  same  sense,  hence 
there  was  no  contract  upon  which  to  base  an  action  for  its 
breach.     (1  Parsons  on  Contracts,    476.)     The  contract  was 
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to  be  reduced  to  writing,  and  bad  been  prepared,  and  appel- 
lant asked  to  get  his  bond  and  sign  the  contract  (transcript  p. 
11).  Not  having  been  signed,  there  was  no  contract.  { Mis- 
sissippi and  Dominion  Steamship  Co.  v.  Swifts  56  Me.  248, 
S.  C.  41  Am.  Rep.  645;  Congdon  v.  Dacyy  46  Vt.  478;  Mor- 
rill V.  Tehama^  M,  <&  M.,  10  Nev.,  135;  Methudy  v.  Ross^ 
10  Mo.  App.,  106;  Eads  v.  Caronddet,  42  Mo.,  113;  Grem 
V.  Cole,  103  Mo.,  70;  Hodges  v.  S^^blet,  91  Ala.,  588;  AU€n 
V.   Choteau,  102  Mo.,  369.) 

Pemberton,  C.  J. — The  only  material  question  raised  by  this 
appeal  is  as  to  whether  the  court  erred  in  directing  a  non- 
suit against  the  plaintiff. 

The  appellant  contends  that  there  was  evidence  tending  to 
show  the  existence  of  the  contract  set  out  in  the  complaint,  and 
that  it  was  therefore  error  on  the  part  of  the  court  to  direct  a 
nonsuit,  as  has  been  uniformly  held  in  this  jurisdiction. 

In  order  to  determine  whether  there  was  in  fact  any  contract 
entered  into  between  the  parties  for  the  construction  of  the 
building  mentioned,  we  must  first  ascertain  what  the  plaintiff 
had  to  do  in  order  to  have  the  contract  awarded  to  him.  It  is 
very  evident  that  both  parties  understood  that  the  signing  of 
a  written  contract,  and  the  entering  into  a  sufficient  bond  by 
plaintiff  for  the  performance  of  the  contract  according  to  the 
plans  and  specifications  prepared  by  the  architect  of  the  build- 
ing, were  prerequisites  to  the  final  awarding  of  the  building 
contract  to  plaintiff  by  the  defendant.  The  plaintiff  admits 
this  in  his  testimony.  It  is  not  contended  that  the  defendant 
did  not  so  understand  it.  The  contract,  under  this  under- 
standing of  the  parties,  could  not  have  been  completed  or  fin- 
ally entered  into  without  executing  such  written  contract  and 
bond  by  plaintiff.  The  bid  for  the  contract,  the  awarding  of 
it  to  plaintiff  as  the  lowest  bidder,  the  execution  of  the  written 
contract  to  construct  the  building  according  to  the  plans  and 
specifications  thereof,  and  the  giving  of  the  bond  for  the  faith- 
ful performance  of  the  contract,  were  all  parts  of  one  transac- 
tion, and  were  all  necessary  to  be  done  by  the  party  upon 
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whom  the  doing  of  such  acts  devolved  before  it  could  at  all 
be  claimed  that  any  contract  had  been  entered  into  between 
the  parties  for  the  constuction  of  the  building.  (  Watson  v. 
O'JSreU,  14  Mont.   197,  35  Pac.  1064.) 

It  cannot  be  contended  that  the  defendant  ever  understood, 
or  could  have  understood,  that  he  let  the  contract  to  plaintiff  to 
construct  the  building  simply  because  plaintiff's  bid  was  the 
lowest.  Both  parties  understood  that  other  things  were  to  be 
done  in  order  to  complete  the  contract.  The  plaintiff  himself  tes- 
tifies, in  substance,  that  the  defendant  was  urgent  in  relation  to 
having  him  give  the  bond  at  once,  but  that  he  was  delayed  in  get- 
ting a  particular  bondsman;  that,  when  he  was  requested  to  get 
other  bondsmen,  he  refused  to  do  so,  and  said  to  the  defendant 
that  if  he  would  not  wait  a  few  days  for  the  return  of  the  man 
he  wanted  for  a  bondsman,  he  would  go  no  further  in  endeav- 
oring to  get  a  bond;  and  it  is  clear  that  thereafter  the  plaintiff 
abandoned  all  efforts  to  get  a  bond.  The  plaintiff  having  re- 
fused according  to  his  own  evidence  to  execute  ieuid  deliver  to 
defendant  a  good  bond,  as  he  knew  he  was  required  to  do  in 
order  to  complete  the  contract  for  the  construction  of  the 
buildiug,  we  think  the  evidence  utterly  fails  to  show,  or  even 
tends  to  show,  that  the  contract  sued  on,  or  any  contract  for 
the  construction  of  the  building  mentioned,  was  ever  entered 
into  between  the  parties. 

The  evidence,  we  think,  positively  shows  that  there  never 
was  such  a  contract,  or  any  contract,  entered  into  between  the 
parties  for  the  construction  of  the  building.  There  was  no  error 
in  the  action  of  the  court  in  directing  a  nonsuit. 

The  judgment  appealed  from  is  affirmed. 

Affirmed. 
PiGOTT,  J.,  concurs.     Hunt,  J.,  not  sitting. 
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I4  487      ANNA  L.  BOYD,  Respondent,  v.  AUSTIN  DESROZIER 
a&  193         *  ET  AL.,  Appellants. 

[Submitted  February  2, 1898.    Decided  February  H,  l(96.J 

Mining  Claim — Injunction  Pendente  Lite — Location — Right 
to  Perfect. 

1.  Mining  Claim— Iniunrti'm.— The  granting  or  refusing  Injunction  ptndtnU  Hit  Is  so 
much  within  the  judicial  discretion  of  the  trial  court,  that  the  order  will  not  be  re- 
Tersejl  unless  there  has  been  an  abuse  of  discretion. 

2.  In  an  action  of  ejectment.  In  which  a  preliminary  injunction  Is  applied  for,  a  oontro- 
versy  as  to  title  will  not  defeat  the  application,  and  the  order  is  properly  granted 
although  the  insolyency  of  defendants  Is  not  established,  because  the  Injury  is  to  the 
substance  of  the  estate  and  irreparable. 

8.  SAMLm—LoeaUon—Rlght  to  Perfect— In  such  a  case,  it  appearing  that  plaintiff  had  a 
prior  location,  and  defendants  not  offering  to  indemnify  plaintiff  against  possible  li^ 
Jury  to  her  property  from  defendant's  acts,  it  was  not  an  abuse  of  discretion  to  refuse 
to  allow  defendants  to  perfect  their  alleged  location  of  one  claim  and  to  perform  the 
annual  labor  on  another,  including  the  premises  in  oontroTersy. 

Appeal  from  District  Cou/rty  Silver  Bow  Couni/y,  William 
Clancy y  Judge. 

Action  bj  Anna  L.  Boyd  against  Austin  Desrozier  and 
others.  From  an  order  granting  an  injunction  pendente  lite, 
defendants  appeal.     Affirmed. 

J.   Wi  Cotter,  for  Appellants. 

The  defendants,  in  their  answer,  set  up  a  paramount  title  to 
the  property,  and  deny  plaintiff^  s  title  m  toto.  Under  our 
statutes,  an  injunction  may  be  granted  to  restrain  some  act, 
during  the  litigation,  which  would  produce  great  or  irrepara- 
ble injury.  (Code  of  Civil  Procedure,  §  871.)  '*The  sole  ob- 
ject of  an  interlocutory  injunction  is  to  preserve  the  subject 
in  controversy  in  its  then  condition."  (1  High  on  Injunc- 
tions, §§  4  to  15;  Blue  Bird  Mining  Co.  v.  Murray^  9  Mont 
468,  476.)  Defendants  having  set  up  a  paramount  title,  it 
should  be  judicially  determined  before  its  assertion  is  en- 
joined. {Curtis  V.  Sutter  et  al.,  15  Cal.  260,  264;  1  High  on 
Injunctions,  §  8.)     Where  defendants  were  permitted,  as  in 
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this  case,  to  work  and  expend  money  and  labor  in  developing 
the  claim,  the  court  should  require  a  strong  showing  to  in- 
duce it  to  grant  a  temporary  injunction.  [Real  Del  Monte 
Co,  V.  Pond  Co,,,  23  Cal.  83;  JBigelow  v.  City  of  Los  Angeles, 
%bC9\.  %1^\  Klein  Y.  Dams,  11  Mont  156,  158.)  Citing, 
also,  High  on  Injunctions,  Vol.  1,  Sections  7,  10,  11,  13,  18 
and  22.  ^ 

Darrow  cfe  Zaist,  Attorneys  for  Respondent. 

The  ground  was  located  as  a  placer  claim  on  the  29th  day 
of  May,  1893,  by  Charles  £.  Boyd,  and  the  same  was  not 
subject  to  relocation,  even  if  no  annual  or  other  labor  was 
performed  thereon,  before  the  1st  day  of  January,  1895. 
(Page  555,  Vol.  15  Am.  &  Eng.  Enc.  of  Law  and  cases  there 
cited;  Belk  v.  Meagher  et  al.y  3  Mont,  page  65,  Subdivision 
4,  pages  78,  79,  80  and  81.  Affirmed  by  United  States  Su- 
preme Court  104  U.  S.  279.)  A  writ  of  injunction  will  lie 
to  restrain  trespass  in  entering  upon  a  mining  claim  and  re- 
moving auriferous  quartz  from  it,  where  the  injury  threatens 
to  be  continuous  or  irreparable.  It  comports  more  with  jus- 
tice to  both  parties  to  restrain  the  trespass  than  to  leave  the 
plaintiff  to  his  remedy  at  law.  Moreover  it  would  be  impos- 
sible to  estimate,  with  any  approach  to  accuracy,  the  damage 
done;  and  hence  the  greater  necessity  of  preventing  what  can- 
not  be  adequately  compensated.  The  removal  of  gold  from  a 
mine  is  emphatically  the  taking  away  the  entire  substance 
of  the  estate  and  comes  within  that  class  of  trespass  in  which 
injunctions  are  universally  granted.  {Merced  Mining  Co,  v. 
Fremont,  7  Cal.  317.)  An  injunction  will  lie  to  restrain  tres- 
pass on  and  waste  of  a  quartz  lode  in  a  mining  claim,  the 
remedy  at  law  being  inadequate.  {Allen  et  al,  v.  Dunlap  et 
al,,  33  Pac.  Rep.  675.)  The  granting  of  an  injunction  j9^n- 
clente  lite  is  largely  discretionary  and  will  not  be  interfered 
with  on  appeal,  where  based  on  a  reasonable  showing." 
[Anaconda  Copper  Mining  Co,  v.  Butte  <&  Boston  Mining 
Co,,  43  Pac.  Rep.  924.) 
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PiooTT,  J. — Appeal  by  defendants  from  an  order  of  the 
court  below  granting  an  injunction  pendente  lite. 

Plaintiff  alleged  in  her  complaint  (filed  August  10,  1897) 
ownership  of,  and  right  of  possession  to,  the  Blue  Gulch  placer 
mining  claim,  situate  in  Silver  Bow  county,  the  wrongful  en- 
try and  taking  possession  by  defendants  about  June  1,  1897, 
and  their  continued  possession  and  mining  of  the  same,  and 
extraction  of  gold  dust  therefrom,  and  prayed  for  the  recov 
ery  of  possession  of  the  claim,  and  for  damages.  With  the 
complaint  was  tiled  an  affidavit  of  the  plaintiff,  reiterating  its 
allegations,  and  charging  the  insolvency  of  the  defendants,  de- 
mand by  her  on  them  for  the  delivery  of  possession  and  ces- 
sation of  mining,  and  their  refusal  to  accede  to  her  demand, 
and  alleging  that  defendants  would,  unless  restrained,  con 
tinue  to  work  and  mine  the  claim,  the  effect  of  which  would 
be  the  washing  away  of  the  soil. 

Upon  the  complaint  and  affidavit  the  court  issued  a  restrain- 
ing order,  and  an  order  to  show  cause  why  an  injunction  peti- 
dente  lite  should  not  be  granted.  Prior  to  the  hearing  of  the 
order  to  show  cause,  defendants  filed  an  answer  denying  plaint- 
iff^ s  ownership  and  right  of  possession,  and  wrongful  entry 
and  possession  by  them.  In  the  answer  was  incorporated  a 
counter  affidavit  denying  their  insolvency.  They  alleged  that 
plaintiff  failed  to  perform  upon  the  claim  the  annual  labor  re- 
quired by  law  during  the  years  1893,  1894,  1895  and  1896, 
and  had  failed  to  resume  work  thereon  in  good  faith  prior  to 
the  time  the  defendants  relocated  the  claim,  in  1894  and  1897. 
They  asserted  title,  alleging  that  they  were  in  possession  of 
2,250  feet  in  length  by  600  feet  in  width  of  the  ground  in  dis- 
pute, by  virtue  of  their  locations  of  1894  and  1897  upon  the 
public  domain  of  the  United  States,  followed  by  the  annual 
labor  thereon. 

On  the  hearing  of  the  order  to  show  cause,  August  23, 
1897,  the  plaintiff  introduced  in  evidence  the  notice  of  loca- 
tion of  the  Blue  Gulch  placer  claim,  made  May  29,  1893,  by 
plaintiff's  predecessor  in  interest,  and  introduced  evidence 
tending  to  show  a  valid  location.     Proof  was  also  made  by 
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her  that  a  notice  in  lieu  of  the  annual  labor  for  the  year  1894 
was  filed  on  December  27  of  this  year.  The  court  received 
also  the  duly  filed  aflSdavits  of  two  persons,  showing  perform- 
ance of  the  annual  labor  on  the  claim  for  1896.  There  was 
also  evidence  to  the  effect  that  plaintiff  caused  the  annual  labor 
to  be  performed  for  the  year  1895.  The  plaintiff  testified  that 
in  the  spring  of  1897  she  requested  the  defendants  to  vacate 
the  ground  in  controversy,  and  also  made  the  same  demand  in 
the  August  following,  a  few  days  before  she  commenced  her 
suit. 

In  behalf  of  defendants  some  evidence  was  elicited  from  de- 
fendant McRae  tending  to  show  that  the  Blue  Gulch  placer 
was  not  located  as  required  by  law,  and  that  the  annual  labor 
had  not  been  performed;  that  defendants  in  May,  1894,  lo- 
cated a  portion  of  the  ground  in  controversy,  and  named  it  the 
^*Perry  Clance  Placer^"  that  on  August  2,  1897,  certain  of 
the  defendants  posted  a  notice  of  location,  and  staked  the  Last 
Chance  placer  upon  part  of  the  ground  embraced  within  the 
claim  of  the  plaintiff,  but  had  not  perfected  the  location  when 
the  restraining  order  was  served.  There  was  also  some  testi- 
mony tending  to  show  that  the  plaintiff  in  1894  saw  some  of 
the  defendants  working  the  Perry  Clance  claim,  and  that  she 
said  nothing  with  reference  to  stopping  their  work. 

When  the  testimony  was  all  in,  defendants  requested  the 
couft  that,  in  the  event  plaintiff  was  found  entitled  to  a  tem- 
porary injunction,  defendants  be  permitted  to  perfect  their  lo- 
cation of  the  Last  Chance  placer,  and  be  permitted  to  perform 
the  annual  labor  upon  the  Perry  Clance  claim  in  order  to  pro- 
tect their  rights  in  the  property  until  the  termination  of  the 
suit;  but  the  court  denied  the  request,  the  defendants  except- 
ing. The  court  thereupon  granted  an  injunction  pending  the 
suit,  restraining  the  defendants  from  trespassing  or  mining 
upon,  or  disturbing  the  soil  of,  the  plaintiff's  claim,  and  or- 
dered plaintiff  to  file  an  undertaking,  with  sureties  in  the  sum 
of  $500,  to  indemnify  defendants;  and  from  this  order  the  de- 
fendants appeal. 

While  there  was  some  conflict  in  the  testimony  taken,   sub- 
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stantial  evidence  was  adduced  tending  to  support  the  material 
aUegations  of  plaintiff's  complaint  and  affidavit  for  an  injunc- 
tion, and  it  was  therefore  for  the  lower  court  to  determine 
whether  the  order  should  be  granted.  The  granting  or  refus- 
ing of  injunctions  pendente  lite  is  so  much  within  the  judicial 
discretion  of  the  court  in  which  the  application  is  made  {Ana- 
conda Copper  Min,  Co,  v.  Butte  dk  Boston  Min,  Co.^  17 
Mont.,  519,  43  Pac.  924)  that  this  court  will  not,  on  appeal, 
interfere  with  the  action  of  the  court  below  in  that  behalf, 
unless  there  has  been  an  abuse  of  discretion.  In  this  case  we 
cannot  say  that  the  court  failed  to  exercise  its  judicial  discre- 
tion upon  the  hearing  of  the  order  to  show  cause. 

The  appellants  urge  that  the  paramount  title  set  up  by 
them  should  be  judicially  determined  before  its  assertion  is 
enjoined.  A  controversy  as  to  the  title  was  deemed  sufficient 
in  the  former  equity  practice  to  exclude  the  jurisdiction  of 
the  court  to  issue  an  injunction  to  restrain  the  defendant  from 
using  the  property  pending  suit.  By  that  practice,  plaintiff 
was  left  to  his  remedy  at  law.  (Lindley  on  Mines,  §  872.)  But 
in  modern  practice,  in  cases  of  the  character  of  the  one  at  bar, 
and,  under  such  a  showing  as  that  here  made,  it  may  not  be 
said  by  the  appellate  court  that  the  court  below  erred  in 
granting  an  interlocutory  injunction,  unless  it  appear  that  the 
plaintiff  has  no  title,  or,  at  least,  that  there  is  no  reasonable 
ground  for  assertion  of  title  by  plaintiff. 

Mr.  Lindley,  in  his  recent  and  masterly  treatise  on  the 
American  Law  Relating  to  Mines  and  Mineral  Lands,  says : 
*'This  doctrine  has  been  greatly  modified  in  modern  times, 
and  it  [the  granting  of  injunctions  j^^n^^m^^  lite]  is  now  a  com- 
mon practice  in  cases  where  irremediable  mischief  is  being  done 
or  threatened,  going  to  the  destruction  of  the  substance  of  the 
estate,  such  as  the  extracting  of  ores  from  a  mine,  or  the  cat- 
ting down  of  timber,  though  the  title  to  the  premises  be  in 
litigation.  The  authority  of  the  court  is  exercised  in  sach 
cases,  through  its  preventive  writ,  to  preserve  the  property 
from  destruction  pending  legal  proceedings  for  the  determina- 
tion of   the  legal  title.     It  comports  more  with  substantial 
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justice  to  both  parties  to  restrain  the  trespass,  than  to  leave 
the  plaintiff  to  pursue  his  remedy  at  law.  In  all  cases  of  this 
character  an  injunction  should  be  granted  pending  the  de- 
termination of  the  issue  as  to  ownership,  unless  it  appear  that 
the  plaintiff's  title  is  bad,  or  at  least  that  there  is  no  reason- 
able ground  for  the  assertion  of  the  title  by  the  plaintiff.  The 
mere  existence  of  a  doubt  as  to  the  title  does  not  of  itself  con- 
stitute a  sufficient  ground  for  refusing  an  injunction.  Always, 
in  questions  of  injunction  against  the  working  of  mines,  the 
doubt  should  be  resolved  in  favor  of  granting  the  writ.  A 
denial  of  the  preventive  remedy  by  injunction,  where  the  in- 
juries complained  of  are  of  a  character  calculated  to  destroy 
the  value  of  the  land  for  all  useful  purposes,  would  be  tanta- 
mount to  a  denial  of  all  protection.  The  doctrine  is  well 
settled,  particularly  in  the  mining  states  and  territories  of  the 
West.  In  this  class  of  cases  the  solvency  or  insolvency  of 
the  defendant  is  of  no  nioment.  Therefore  an  allegation  of 
insolvency  is  immaterial.  The  injury  in  itself  is  irreparable. 
It  is  irreparable  by  definition,  and  going,  as  it  does,  to  the 
substance  of  the  estate,  it  is  a  matter  of  indifference  whether 
the  plaintiff  is  in  or  out  of  possession."  (Section  872;  see, 
also,  Pahn^v,  Israel,  13  Mont.  213,  33  Pac.  134.) 

We  think  there  was  no  abuse  of  discretion  in  refusing  de- 
fendants permission  to  perfect  their  alleged  location  of  the 
Perry  Glance  placer,  and  to  perform  annual  labor  on  the  Last 
Chance  placer.  No  sufficient  showing  was  made  to  entitle  ap- 
pellants, as  a  matter  of  right,  to  the  privileges  asked  by  them; 
nor  did  they  suggest  that  they  would  or  could  indenmify 
plaintiff  against  possible  injury  to  her  property  which  might 
have  resulted  from  the  exercise  of  the  privileges  sought.  Ap- 
pellants did  not  place  themselves  in  a  position  to  successfully 
complain  of  the  action  of  the  court  in  refusing  their  request. 

The  order  appealed  from  is  affirmed.  ^ 

Affirmed. 

Pembebtok,  C.  J. ,  concurs.     Hunt,  J. ,  not  sitting. 

Vol.  XX-29 
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^  "^'    FLORA  MEYERS,  Appellant,  v.  MRS.  GREGANS, 

Respondent^ 

[Submitted  Feb.  3. 1896.    Decided  Feb.  14. 1898.  ] 

Justice^ 8    Court — Appeal  from — Dismissal — Discretion. 

SBcnoN  1782  Code  of  CItU  Procedure  relating  to  appeals  from  Justice's  courts,  provides 
that  the  Justice,  upon  recelying  notice  of  appeal  and  the  undertaking  required  by- 
law, must  within  ten  days,  upon  payment  of  the  proper  fees,  transmit  to  the  clerk  of 
the  District  Court,  a  (certified  copy  of  his  docket,  the  pleadings  and  other  papers. 
Held,  that  the  Justice  was  not  obliged  to  make  out  the  papers  until  his  fees  had  been 
paid  or  tendered;  and  that,  where  It  appears  that  appellant,  without  any  excuse  for 
his  delay,  did  not  file  the  transcript  until  82  days  after  Judgment,  and  31  days  after 
giving  notice  of  his  appeal,  an  order  dismissing  the  appeal  was  properly  granted  and 
was  not  an  abuse  of  discretion. 

Appeal  from,  District  Courts  Silver  Bow  County.  John 
Lindsay y  Judge, 

Action  by  Flora  Meyers  against  Mrs.  Gregans,  commenced 
before  a  jastice  of  the  peace,  and  taken  on  appeal  to  the  Dis- 
trict Court.  From  a  judgment  dismissing  the  appeal, 
plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace  in 
Silver  Bow  township,  Silver  Bow  county,  and  on  the  16th 
day  of  July,  1897,  judgment  was  rendered  by  the  justice  in 
favor  of  the  defendant.  From  this  judgment,  the  plaintiff 
appealed  to  the  District  Court. 

The  plaintiff  served  notice  of  her  appeal  on  the  defendant 
on  the  17th  day  of  July,  and  on  the  same  day  executed  an 
appeal  bond.  The  notice  of  appeal  was  filed  with  the  justice 
on  the  19th  day  of  July,  and  the  transcript  of  the  justice  was 
not  filed  in  the  District  Court  until  the  17th  day  of  August 
thereafter,  which  was  32  days  after  the  rendition  of  the  judg- 
ment by  the  justice,  exclusive  of  the  day  of  rendering  the 
same.     No  fees  for  making  out  and  transmitting  the  trans- 
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cript  to  the  District  Court  by  the  justice  were  paid  or  ten- 
dered to  him  until  August  17th,  being  the  day  the  transcript 
was  filed  in  the  District  Court.  After  filing  the  transcript  in 
the  District  Court,  the  defendant  moved  for  a  dismissal  of  the 
appeal,  on  the  ground  that  the  appeal  was  not  taken  or  per- 
fected within  30  days  after  the  rendition  of  the  judgment 
therein  by  the  justice.  The  attorney  for  the  plaintiff  filed  an 
affidavit  in  the  District  Court,  in  which  he  admitted  that  the 
appeal  was  not  taken  and  the  transcript  of  the  justice  filed  in 
the  District  Court  within  30  days  from  the  rendition  of  the 
judgment  by  the  justice,  and  sought  to  excuse  the  failure  to 
file  the  transcript  within  the  30  days  after  the  rendition  of 
said  judgment. 

Upon  the  hearing  of  the  motion,  which  was  opposed  by  the 
affidavit  of  defendant's  counsel,  the  court  sustained  the  same, 
and  the  appeal  from  the  justice's  court  was  thereupon  dis- 
missed. From  the  order  and  the  judgment  of  the  District 
Court  dismissing  the  appeal,  this  appeal  is  taken. 

Miles  Cavanaughy  for  Appellant. 
/).  H,  Kehoe^  for  Respondent. 

Feb  Curiam. — We  would  be  justified  iu  dismissing  this  ap. 
peal  as  there  have  been  no  briefs  filed  by  either  party.  We 
do  not  consider  ourselves  bound  to  treat  cases  which  are  thus 
practically  ignored  by  the  parties  themselves.  By  treating 
this  appeal  we  do  not  intend  to  establish  a  precedent  in  cases 
that  are  presented  in  such  condition. 

The  action  of  the  District  Court  in  dismissing  the  appeal 
from  the  judgment  of  the  justice  of  the  peace  is  the  only 
error  assigned. 

Section  1760,  and  that  portion  of  Section  1762,  Code  of 
Civil  Frocedure,  relating  to  appeals  in  such  oases,  are  as  fol- 
lows : 

' 'Section  1760.  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  civil  action  in  a  police  or  justice's  court,  may 
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appeal  therefrom  to  the  District  Court  of  the  county,  at  any 
time  within  thirty  days  after  the  rendition  of  the  judgment. 
The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justice 
or  judge,  and  serving  a  copy  on  the  adverse  party  or  his 
attorney." 

< 'Section  1762.  Upon  receiving  the  notice  of  appeal,  and 
filing  an  undertaking  as  required  in  the  next  section,  the 
justice  or  judge  must,  within  ten  days,  upon  the  payment  of 
the  fees  therefor,  transmit  to  the  clerk  of  the  District  Court 
a  certified  copy  of  his  docket,  the  pleadings,  all  notices,  mo- 
tions and  other  papers  filed  in  the  cause,  the  notice  of  appeal, 
and  the  undertaking  filed.     *     *     *" 

The  notice  of  appeal  from  the  judgment  of  the  justice  was 
given  the  day  after  judgment  was  rendered, .  and  the  appeal 
bond  given  the  same  day.  It  is  conceded  that  the  transcript 
of  the  justice's  docket  was  not  filed  in  the  District  Court  for 
32  days  after  the  date  of  the  judgment  appealed  from.  It 
was  the  duty  of  the  appellant,  if  he  wanted  the  justice  to  cer- 
tify and  transmit  the  transcript  of  his  docket,  to  pay  or  ten- 
der  the  legal  fees  therefor.  The  justice  was  not  required  to 
perform  this  duty  until  after  his  fees  had  been  paid  or  ten- 
dered. The  appellant,  in  the  affidavit  filed  in  the  District 
Court  in  opposition  to  the  motion  to  dismiss  the  appeal,  ad- 
mits that  no  demand  was  made  upon  the  justice  for  such  trans- 
cript until  the  afternoon  of  the  14rth  day  of  August,  and  that 
the  justice  was  so  busy  then  with  the  trial  of  other  cases  that 
he  could  not  make  it  out.  No  reason  is  shown  why  the  whole 
of  the  time  for  perfecting  the  appeal  and  filing  the  transcript 
in  the  District  Court  was  permitted  to  elapse  without  the  ap- 
pellant's taking  some  steps  to  have  these  things  done.  If  the 
appellant  could  excusably  delay  the  doing  of  these  things  for 
32  days,  why  not  for  100  or  indefinitely  ?  The  affidavit  of 
appellant  shows  laches — negligence  in  perfecting  the  appeal. 
The  District  Court  passed  upon  the  question  as  to  whether  the 
negligence  and  laches  of  appellant  were  excused  or  excusable, 
and  evidently  found  against  the  appellant.  This  was  a  matter 
largely  within  the  discretion  of   the  District  Court,  and  we 
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cannot  say  from  the  record  that  the  court  abused  its  discre- 
tion in  this  respect. 

The  judgment  appealed  from  is  affirmed. 

Ajfirfned. 


B.  F.  LAYTON,  Respondent,  v.  JOHN  M.  TRAPP,        ^^ 
Justice  of  the  Peace,  Appellant.  20  issl 

'  8U    4751 

[Submitted  Feb.  8,  1898.    Decided  Feb.  14  1898.]  j 

Jtutices  of  the  Peace — Jurisdiction — Summons^  JProof  of 
Service. 

1.  JUBTICB  OF  TUX  PBACR—J^urtedtetiofi.— A  Justlce's  court  Is  a  court  of  Inferior 
Jurisdiction ;  and  there  is  no  legal  presumption  In  fayor  of  Its  jurisdiction. 

3.  SuMMOirs,  Proof  of  Sxbyicx.— When  serrioe  of  summons  In  an  action  pending 
In  a  justice's  court  Is  made  by  a  person  appointed  by  the  justice  under  Section  1688, 
Code  of  ClTll  Procedure,  proof  of  serrlce  must  be  made  by  affldaylt;  one  so  ap- 
pointed Is  not  a  constable,  and  cannot  proT?  service  of  process  by  a  certificate  of 
serrlce  under  Section  685,  Code  of  ClTll  Procedure. 

Appeal  from  District  Courts  Silver  Boio  County.  John 
Lindsay^  Jvdge. 

Certiorari  by  B.  F.  Layton  against  John  M.  Trapp,  jus- 
tice  of  the  peace,  to  review  judgment.  The  judgment  was  an- 
nulled,  and  the  justice  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  appeal  from  a  judgment  of  the  District  Court  of 
Silver  Bow  county  annulling,  in  a  certiorari  proceeding,  a 
judgment  rendered  by  a  justice  of  the  peace  of  Silver  Bow 
township,  in  said  county. 

It  appears  from  the  record  that  one  Joseph  Fisher  recov- 
ered judfirment  against  the  relator  in  this  case  before  S.  H. 
Almon,  a  justice  of  the  peace  in  said  township,  on  the  7th  day 
of  December,  1896.  The  summons  issued  by  the  justice,  in 
the  case  in  which  said  judgment  was  rendered,  was  served  by 
one  N.  L.  Almon,  by  appointment  of  the  justice  to  serve  the 
same. 
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The  order  of  appointment  was  as  follows :  <  'I  hereby  ap- 
point N.  L.  Almon  a  special  constable  at  the  request  of  , 

Plff.,  to  serve  and  make  return  on  these  papers,  he  being  a 
discreet  person  of  suitable  age,  and  not  interested  in  this  ac- 
tion, and  I  deeming  it  expedient.     S.  H.  Almon,  J.  P.'^ 

The  return  made  by  said  N.  L.  Almon  is  as  follows  :  ^<Sil- 
ver  Bow  Township,  Silver  Bow  County.  I  do  hereby  certify 
that  I  received  the  within  summons  on  the  1st  day  of  Dec., 
A.  D.  1896,  and  personally  served  the  same  on  the  2d  day  of 
Dec,  A.  D.  1896,  by  delivering  a  true  copy  thereof  to  B.  F. 
Layton,  defendant,  in  the  county  of  Silver  Bow,  State  of 
Moptana;  B.  F.  Layton  being  the  defendant  named  in  said 
summons.  Dated  this  2d  day  of  Dec,  A.  D.  1896.  N.  L. 
Almon,  Constable  Silver  Bow  County." 

The  service  of  the  summons  was  not  proved  by  the  affida- 
vit of  N.  L.  Almon. 

The  relator  did  not  make  any  appearance  in  the  justice^ s 
court  in  response  to  the  summons,  and  judgment  was  rendered 
against  him  by  default.  On  the  22d  day  of  July,  1897,  the 
relator  tiled  his  petition  for  a  writ  of  review  or  certiorari  in 
the  District  Court  of  Silver  Bow  county,  for  the  purpose  of 
havmg  said  justice's  judgment  annulled  and  vacated,  on  the 
ground  that  he  was  never  legally  served  with  summons  in  the 
justice's  court.  The  respondent  in  this  case,  who  is  the  suc- 
cessor of  the  justice  who  rendered  the  judgment,  made  his  re- 
turn to  the  writ  in  the  District  Court;  and,  the  cause  coming 
on  to  be  heard,  the  court  entered  a  judgment  vacating  and  an- 
nulling the  judgment  of  the  justice  in  favor  of  said  Fisher  and 
against  the  relator.  From  this  judgment  of  the  District  Court 
this  appeal  is  prosecuted. 

/).  If.  Kehoey  for  Appellant. 

Booth  A  Cavanaughy  for  Respondent 

Pembebton,  C.  J. — The  District  Court  held  that  the  proof 
of  the  service  of  the  summons  issued  by  the  justice,  and  re- 
turned by  N.  L.  Almon,  the  person  appointed  by  the  justice 
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to  Mxve  the  same,  was  not  sufficient  to  gire  the  justice  juris- 
dieticm  to  render  judgment  by  default  against  the  relator  in 
the  sttit  of  Joseph  Fisher  against  him. 

Section  1688,  Code  of  Civil  Procedure,  is  as  follows  :  '<A 
justice  may,  at  the  request  of  a  party,  and  on  being  satisfied 
that  it  is  expedient,  specially  depute  any  proper  person  of 
suitable  age,  and  not  interested  in  the  action,  to  serve  a  sum- 
mons with  or  without  an  order  to  arrest  the  defendant,  or 
with  or  without  a  writ  of  attachment  or  an  execution.  The 
justice  ^hall  be  liable  on  his  official  bond  for  all  official  acts  of 
the  person  so  depute^.  Such  deputation  shall  be  in  writing 
made  on  the  process,  and  a  note  thereof  made  in  the  justice's 
docket." 

Section  1510  of  the  same  code  provides  that  service  of  sum- 
mons in  justice's  court  may  be  made  <<by  any  male  resident, 
over  the  age  of  twenty -one  years,  not  a  party  to  the  suit, 
within  the  county  where  the  action  is  brought,  and  must  be 
served  and  returned  as  provided  in  Title  5,  Part  2  of  this 
Code." 

Section  635,  Title  5,  Part  2,  same  code,  provides  that  when 
summons  is  served  by  any  other  than  the  sheriff  <<it  must  be 
returned  to  the  same  place,  with  an  affidavit  of  such  person  of 
its  service." 

Counsel  for  appellant  contends  that  sections  1510  and  635, 
9upra,  do  not  apply  in  this  case;  his  contention  being  that  a 
person  appointed  by  a  justice  of  the  peace  to  serve  a  summons, 
under  the  authority  of  Section  1688,  supra^  need  not  make 
proof  of  such  service  by  his  affidavit,  in  order  to  give  the 
justice  jurisdiction. 

This  is  a  question  of  jurisdiction.  If  there  was  no  legal 
service  of  summons  on  the  relator  in  the  suit  before  the  just- 
ice, and  no  appearance  by  the  relator,  then  it  will  not  be  dis- 
puted that  the  judgment  by  default  rendered  in  the  case  was 
void. 

The  justice's  court  is  a  court  of  inferior  jurisdiction,  and 
there  are  no  legal  presumptions  in  favor  of  its  jurisdiction. 
Its  jurisdiction  must  affirmatively  appear  upon  the  face  of  the 
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record.  Proper  proof  of  the  service  of  the  summons  by  a  per- 
son other  than  an  officer  is  a  condition  precedent  to  the  rendi- 
tion of  a  judgment  by  default,  and  without  such  proof  the 
court  has  no  jurisdiction.  {King  v.  jRandletty  33  Cal.  318; 
Jolley  V.  Foltz^  34  Cal.  321;  Barney  v.  Vigoureaux^  75  Cal. 
376,  17  Pac.  433.) 

The  appointment  of  a  private  person  to  serve  a  summons  by 
a  justice  does  not  make  such  person  a  constable.  He  is  all  the 
time  he  is  acting  a  private  person,  and,  being  such,  the  serv- 
ice of  the  summons  should  be  proved  by  his  affidavit  The 
service  of  process  by  an  officer  is  proved  by  his  official  certifi- 
cate. But  the  officer  has  given  an  official  bond  and  taken  an 
official  oath;  a  private  person  is  not  obligated  by  either  bond 
or  oath. 

In  Coffee  v.  Gatea^  28  Ark.  43,  speaking  of  the  service  of 
summons  by  private  persons,  the  court  said:  ''This  law  is  a 
departure  from  the  former  practice  acts,  wherein  it  confers 
upon  the  sheriff  authority  to  cause  an  unofficial  citizen  to  exe- 
cute process  of  the  court,  and  it  cannot  be  presumed  that  the 
legislature  ever  intended  that  the  service  of  a  summons  should 
be  binding  iif  the  party  who  made  such  service  was  bound  by 
neither  oath  nor  bond  for  the  correctness  of  his  return.  {Mc- 
Mill  an  v.  Beynolds^  11  Cal.  378;  FathereeY.  Long^  5  How. 
(Miss.)  664;  Eshridge  v.  Jones^  1  Smedes  &  M.  696;  Ditcfiw 
Edwards^  1  Scam.  127.)  In  Gadshy  v.  Stimer^  79  Mich. 
260,  44  N.  W.  606,  a  similar  case  to  the  one  at  bar,  the  conrt 
said:  ''No  one  can  be  allowed  to  fill  the  room  of  a  public 
officer,  except  under  the  statutory  conditions;  and  it  is  a  gen- 
eral legal  rule  that  exceptional  authority  must  always  be 
shown  in  some  responsible  ^ay.  There  can  be  no  absolute 
presumption  that  a  process  server  appointed  by  a  justice  is 
legally  appointed,  without  some  showing  of  the  necessary 
facts. ' ' 

Passing  the  (juestion  as  to  whether  the  appointment  of  the 
justice  was  sufficient,  in  its  terms,  to  authorize  a  private  per- 
son to  serve  a  summons,  we  are  clearly  of  the  opinion  that  it 
was  absolutely  essential  that  service  of  the  summons  by  such 
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private  person  should  have  been  proved  by  the  affidavit  of  the 
person  making  the  service,  in  order  to  give  the  justice  juris- 
diction to  render  judgment  by  default  in  the  case. 

And  the  authorities  not  only  hold  that  the  service  should  be 
proved  by  the  affidavit  of  the  person  making  it,  but  that  the 
service  is  void,  and  confers  no  jurisdiction  to  render  judg- 
ment by  default  in  such  cases,  unless  it  appears  by  the  affi- 
davit that  the  party  serving  the  summons  was  of  the  pre- 
scribed statutory  age  at  the  time  of  the  service.  {Doerjler  v. 
Schmidt,  64  Cal.  266,  30  Pac.  816;  Horton  v.  Gallardo,  88 
Cal.  581,  26  Pac.   375.) 

We  think  the  District  Court  rightly  held  that  there  was  no 
proof  of  service  of  summons  in  the  case  before  the  justice, 
and  that  the  judgment  by  default  rendered  by  him  in  the  case 
was  void  for  want  of  jurisdiction. 

The  judgment  appealed  from  is  affirmed. 

Affi/nned, 
PiGOTT,  J.,  concurs.     Hunt,  J.,  not  sitting. 


OSCAR  STENBERG,  Appellant,  v.  LOUIS  LIENNE- 
MANN, ET  AL.,  Respondents. 

[Submitted  February  2, 1896.    Decided  February  14. 1886.] 

Mechanic^a   Lien — Leases. 

Tbe  lien  of  a  mechanic  for  material  or  labor  furnished  at  the  request  of  a  lessee  who 
afterwards  forfeited  hts  lease,  embraces  only  such  Improyements  as  the  lessee  him- 
self might  have  removed  durlnghls  lease;  and  does  not  Include  a  doorway  cut  be- 
tween two  buildings,  paper  hanging,  or  other  Improyements  which  cannot  be  re- 
moved wUhout  Injury  to  the  freehold. 

Appeal  from  District  Court,  Silver  Bow  County.    William 
O.  Speer,  Judge. 

Action  by  Oscar  Stenberg  against  Louis  Linnemann  and 
Charles  Schmidt,  co-partners  doing  business  as  Linnemann  & 
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Schmidt,  and  August  Johnson  nod  JuaaB  Byfl^  ea-pu-tsfln 
doing  business  as  Johnson  &  Ryan,  to  enforce  a  mechanic's 
lien.     From  the  judgment,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinkm. 

This  is  an  action  to  foreclose  a  mechanic's  lien.  It  appeacs 
from  the  record  that  the  defendants  Liennemann  &  Schmidt, 
CO- partners,  are  the  owners  of  certain  town  lots  situated  in 
Butte,  upon  which  two  buildings,  used  as  saloons,  were  located; 
one  of  the  buildings  seemingly  being  situated  in  the  rear,  and 
adjoining  the  other.  About  the  1st  of  June,  1895,  it  appears 
that  Lienneman  &  Schmidt  leased  the  two  buildings  to  the  de- 
fendants Johnson  &  Ryan,  to  be  used  by  the  said  lessees  for 
the  purpose  of  carrying  on  the  saloon  business.  Johnson  & 
Ryan  then  employed,  it  seems,  the  plaintiff  and  one  F.  Brit- 
ton  to  do  some  work  upon  the  buildings.  The  work  this 
plaintiff  did  was  that  of  calcimining,  painting,  paper  hanging, 
and  glazing  certain  portions  of  the  saloon  premises.  The 
work  which  Britton  did  consisted  of  cutting  a  doorway  be- 
tween the  two  buildings,  so  as  to  connect  them,  and  make 
them  one  building,  and  also  in  fastening  to  the  wall  and  floor 
a  bar  and  back  bar,  which  were  to  be  used  in  carrying  on  the 
business  in  the  saloon;  the  bar  and  back  bar  being  the  prop- 
erty of  the  lessors.  After  the  lessees  had  occupied  the  build- 
ings and  carried  on  their  business  for  a  short  time,  and  after 
the  work  had  been  done  thereon  by  the  plaintiff  and  Britton, 
certain  creditors  of  the  lessees  brought  suits  by  attachment 
against  them,  and  closed  up  their  business.  The  defendants 
Liennemann  &  Schmidt  were  in  no  wise  interested  in  these 
attachment  proceedings,  which  resulted  in  Johnson  &  Ryan 
forfeiting  their  lease  to  the  premises,  as  they  nfere  unable 
to  thereafter  pay  the  rent.  The  liens  claimed  in  this  case 
were  filed  by  the  plaintiff  after  Johnson  &  Ryan  had  forfeited 
their  lease  to  the  premises.  Britton  assigned  his  account  to 
the  plaintiff,  who  thereafter  filed  a  lien  upon  the  premises  for 
his  own  work,  and  also  as  assignee  of  Britton,  the  pretended 
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lien  of  Britton  for  his  account  for  work  on  the  premises  hav- 
ing been  filed  by  plaintiff,  as  assignee  thereof. 

The  case  was  tried  by  the  court  without  a  jury.  The  court 
found  that  no  contract  had  ever  been  entered  into  by  the 
plaintiff  and  Britton,  or  either  of  them,  with  the  defendants 
Liennemann  &  Schmidt,  the  owners  of  the  property  upon 
which  the  lien  is  sought  to  be  enforced  for  the  work  and  la- 
bor which  they,  or  either  of  them,  did  or  performed  thereon, 
but  that  the  work  and  labor,  and  all  of  it,  performed,  and 
materials  furnished,  by  plaintiff  and  Britton  upon  the  premises, 
was  so  performed  and  furnished  under  a  contract  made  with 
Johnson  &  Ryan,  the  lessees  thereof,  and  the  said  lessees 
were  alone  liable  to  the  plaintiff  upon  the  accounts  sued  upon, 
and  for  which  a  lien  is  claimed;  that  the  only  interest  John- 
son &  Ryan  had  in  the  premises  was  that  of  tenants,  and  that 
the  plaintiff  was  not  entitled  to  any  lien  upon  the  premises  or 
buildings,  or  any  part  thereof,  on  account  of  labor  performed 
by  him  and  materials  furnished  by  him  or  the  said  Britton. 
The  court  rendered  judgment  in  favor  of  the  defendants  Lien- 
nemann &  Schmidt  for  the  costs  against  the  plaintiff,  and 
from  this  judgment  the  plaintiff  appeals. 

CarroU  i&  Leehey^  Attorneys  for  Appellant. 

(Citing  Section  2134  Code  of  Civil  Procedure;  Montana 
Lumber  cfe  M.  Co.  v.  Obelisk  Mining  <&  M,  Co.,  16  Mont.  20, 
37  Pac.  697;  Amer.  &  Eng.  Ency.  of  Law,  vol.  16,  p.  21; 
Merrigany.  English,  9  Mont.  113,  22  Pac.  464;  Blacky. 
Appelonio,  1  Mont.  342.) 

Charles  Mattison,  Attorney  for  Respondents. 

(ating  Sections  2130,  2133  and  2134,  Code  of  Civil  Pro- 
cedure; Phillips'  on  Mechanics'  Liens,  Sections  18,  20,  88, 
89,  166  and  166;  John  Spry  Lumher  Co.  v.  Savlt  Saving 
Bank,  77  Mich.  199;  Jones  on  Liens,  II,  Section  1273;  Gear, 
Landlord  and  Tenant,  Section  187;  Judson  v.  Stevens,  76  111., 
256;  Johnson  v,  Dewey,   36  Cal.    623;  Bloomer  v.  Nolan,  63 
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N.  W.,  1030;  WiUiams  v.  Vande?iiU,  34  N.  E.  Rep.  476. 
40  III.  App.,  298;  Moore  v.  Vaughn,  60  N.  W.,  914;  42 
Nebr.,  686;  JoDes  on  Liens,  II,  Section  1275;  Ph.  Mech. 
Liens,  Section  89;  Bremen  v.  Foreman,  et  al.,  1  Arizona, 
41S;  jRedman  y.  Williamson,  2  Iowa,  488;  see  Williams  y^ 
Vanderhilt,  145  111.,  238,  21  L.  R.  A.  489;  Gear  Landlord* 
Tenant,  187;  Jones  on  Liens,  Section  1287;  Bryam,  v.  WkiX- 
ford,  66  111.  33;  Hoffman  v.  McColgan,  32  Atl.  179;  Masaw 
V.  Fife,  39  Pacific,  140;  Same,  10  Wash.,  528,  and  others 
above  cited;  Church  v.  Griffith,  9  Pa.  St.,  117;  O^Brien 
Boiler  Works  Co.  v.  Haydock,  59  Mo.  App.  653.) 

Pemberton,  C.  J. — Section  2133,  Code  of  Civil  Procedure, 
provides,  as  follows  :  <^The  lien  given  extends  to  the  lot  or 
land  upon  which  any  such  building,  improvements,  or  struct- 
ure is  situated)  to  the  extent  of  one  acre,  if  outside  of  any 
town  or  city,  or  within  any  town  or  city,  then  to  the  extent 
of  the  whole  lot  or  lots  upon  which  the  same  is  situated,  if 
the  land  belonged  to  the  person  who  caused  said  building  to 
be  constructed,  altered  or  repaired;  but  if  such  person  owned 
less  than  a  fee  simple  estate  in  such  land,  then  only  his  inter- 
est therein  is  subject  to  such  lien.'' 

Section  2134  of  the  same  code  provides:  ^^When  the  in- 
terest in  the  land,  building,  structure  or  other  improvem^it, 
is  a  lease-hold  interest,  the  forfeiture  ot  such  lease  does  not 
forfeit  or  impair  such  liens  so  far  as  concerns  the  buildings, 
structures  and  improvements  put  thereon  by  the  person 
charged  with  such  lien,  but  the  same  may  be  sold  to  satisfy 
said  lien,  and  may  be  removed  within  twenty  days  after  the 
sale  thereof  by  the  purchaser. ' ' 

In  deciding  the  case  the  court  evidently  found  and  held  that 
the  work  and  labor  performed  and  materials  furnished  by 
plaintiff  and  his  assignor,  Britton,  did  not  constitute  such 
** buildings,  structures,  and  improvements"  as  could  be  re- 
moved from  the  premises,  or  buildings  on  the  premises,  at  the 
time  and  before  the  plaintiff  and  his  assignor  performed  the 
work  and  furnished  the  materials  for  which  a  lien  is  claimed 
Appellant  assigns  this  decision  of  the  court  as  error. 
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In  a  case  like  this  we  think  our  statute  gives  a  lien  only  upon 
such  ''buildings,  structures  and  improvements"  put  upon  the 
premises  by  the  leaseholder  as  can  be  removed.  Jones,  in  his 
work  on  Liens,  says  :  ''If  the  materials  furnished  are  used 
in  repairs,  and  are  so  merged  in  the  freehold  as  to  be  in- 
c^able  of  severance,  the  contractor  has  no  lien  thereon,  but 
merely  a  lien  on  the  leasehold  estate."  (2  Jones,  Liens, 
Section  1274.) 

The  same  author  says  :  "Lien  not  Extended  Beyond  Les- 
see's Interest.  A  statute  authorizing  a  lien  against  a  building 
erected  by  a  lessee  and  his  interest  under  the  lease  should  not 
be  extended  in  its  operation  by  implication.  It  should  be 
construed  to  embrace  only  such  buildings  as  the  lessee  might 
himself,  at  common  law,  remove  at  any  time  during  his  term, 
before  surrendering  possession."  (Jones  on  Liens^  §  1275  ; 
see,  also,  Roihe  v.  Bellingrath,  71  Ala.  55;  Lothian  v.  Wood^ 
56  Cal..  159.) 

The  facts  in  this  case  are  that  Britton  cut  a  doorway  be- 
tween the  two  buildings,  and  nailed  and  fitted  a  bar  to  the 
floor  and  wall  of  one  of  the  buildings  on  which  a  lien  is  sought 
to  he  enforced.  The  plaintiff  furnished  some  materials,  such 
as  paper,  paint,  etc. ,  which  he  used  in  papering,  painting,  and 
calcimining  parts  of  the  houses.  Now,  how  can  that  sort  of 
work  or  repairs  or  materials  be  removed  from  the  leased 
premises  ?  The  lessees  could  not  do  it.  If  they  had  no  such 
right  or  interest  in  the  premises  as  would  permit  them  to  re- 
move such  repairs,  how  can  the  plaintiff  do  so,  who  only  has 
a  lien,  under  the  statute,  on  the  interest  the  lessees  had  in  the 
premises?  As  a  matter  of  common  sense,  what  did  the 
lessees,  or  the  plaintiff,  or  his  assignor,  Britton,  put  upon  the 
premises  that  can  be  removed  ?  You  cannot  remove  the  hole 
Britton  cut  in  the  wall  to  connect  the  two  buildings.  The 
bar  cannot  be  removed,  for  it  is  the  property  of  the  lessors  of 
the  premises.  The  paper,  paint,  and  calcimine  cannot  be 
taken  from  the  walls. 

There  is  nothing  shown  to  have  been  put  upon  the  premises 
by  the  lessees  that  is  susceptible  or  capable  of  severance  or 


462  Sears  t?.  Gallatin  County.  [Dec,  T.' 97 

removal.     We  think,  therefore,  that  there  was  no  error  in  the 
holding  and  decision  of  the  court  in  this  respect. 

But  the  appellant  insists  that  the  forfeiture  of  the  lease  by 
the  lessees  does  not  aflfect  the  right  of  the  plaintiff  to  a  lien. 
Suppose  we  admit  this  contention.  Suppose  the  lessees  had 
not  forfeited  their  lease,  and  were  now  in  possession  of  the 
premises,  what  is  there  in  the  premises  in  the  way  of  ^'baild- 
ings,  structures,  and  improvements,''  or  anything  else,  placed 
there  by  the  lessees  or  the  plaintiff  and  Britton,  that  could  be 
removed,  and  sold  to  satisfy  the  lien  claimed  by  plaintiff  ? 

The  court  found,  and  rightly,  too,  that  there  was  never  an}*^ 
contract  between  plaintiff  and  Britton  and  the  lessors  by  which 
the  lessors  became  in  any  way  liable  for  the  accounts  for 
which  a  lien  is  claimed  in  this  action.  On  the  contrary,  the 
evidence  shows  that  the  lessors  told  the  plaintiff  and  Britton, 
when  they  commenced  to  do  the  work  and  furnish  the  ma- 
terials sued  for,  that  they  must  look  alone  to  Johnson  &  Ryan, 
the  lessees,  for  their  pay. 

There  is,  in  our  opinion,  no  fact  or  circumstance  disclosed 
by  the  record,  nor  any  rule  of  law  cited  by  counsel,  that 
would  authorize  a  judgment  against  defendants  Lienneman  & 
Schmidt,  the  owners  and  lessors  of  the  premises  in  suit,  or  the 
sale  of  their  property,  to  satisfy  the  claims  of  plaintiff. 

The  judgment  appealed  from  is  affirmed. 

PiGOTT,  J.,  concurs.     Hunt,  J.,  not  sitting. 


^  m     CHARLES  SEARS,  Appellant,  v.  GALLATIN  COUNTY, 

Respondent. 

[Submitted  Feb.  2. 1888.    Decided  Feb.  14, 1898.] 

Posse  Comitatvs — Compensation, 

One  who  serrefl  as  a  member  of  «  sberlff  's  oomltatu,  ia  obedience  to  a  law  requiriBK 
him  to  do  80,  cannot  recoyer  ftom  the  county  for  expensef  or  for  serrices  rendered, 
in  the  absence  of  an  express  or  Implied  proylsion  of  law  authorizing  payment  of  sudi 
serylces;  and  authority  for  such  payment  is  not  given  by  Section  4280,  FoUtieal  Code, 
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proTtdlng  that  the  Board  of  Commissioners  shftU  not  allow  any  account  for  offlclal 
serrloes  for  which  no  specUlc  fees  are  fixed  by  law,  unless  the  time  actually  and 
necessarily  devoted  to  services  is  stated  in  a  yerlfled  bill  for  such  services,  or  in  Sec- 
tion 4681,  Political  Code,  which  provides  that  contingent  expenses  necessarily  in- 
curred for  the  use  and  benefit  of  a  county  shall  be  county  expenses. 

Appeal  from  District  Courts  Gallatin  Cov/nty,  F,  K. 
Armstrong.,  Jvdge, 

Action  by  Charles  Sears  against  Gallatin  county.  From  a 
judgment  in  favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  brought  this  action  to  recover  judgment  for  $25 
on  account  of  services  rendered  and  money  expended  by  him 
as  a  member  of  the  sheriff's  posse  comitatus. 

It  appeared  that  the  sheriff  of  Gallatin  county  attempted  to 
execute  a  warrant  for  the  apprehension  of  one  Morgan, 
charged  with  the  commission  of  a  felony  in  that  county.  Be- 
ing unable  to  take  Morgan,  who  resisted  arrest  and  fled,  the 
sheriff  deemed  it  necessary,  and  the  admission  is  made  that 
it  was  necessary,  to  command  plaintiff  and  certain  other  citi- 
zens of  the  county  to  equip  themselves,  and  accompany  that 
officer,  and  assist  him  in  pursuing  and  arresting  Morgan. 
The  sheriff,  in  the  discharge  of  his  duty,  and  by  virtue  of  the 
power  vested  in  him,  did  so  command  plaintiff  and  others. 
Plaintiff,  believing  that  it  was  necessary  for  him  to  comply 
with  the  demand  of  the  sheriff,  and  that  he  would  be  compen- 
sated by  the  county,  procured,  at  his  own  expense,  arms  am- 
munition, horse,  saddle,  and  other  equipment,  and  then  pro- 
ceeded to  search  for  Morgan,  who  escaped.  While  so  engaged, 
plaintiff  expended  $10.50  for  food.  The  reasonable  value  of 
such  services  of  man  and  horse  was  $14. 50.  The  board  of 
commissioners  of  Gallatin  county  disallowed  plaintiff's  claim. 
Upon  appeal  therefrom  the  District  Court  adjudged  that  the 
claim  was  not  a  legal  charge  against  the  county,  and  plaintiff 
appeals  to  this  court. 

W,  8.  HoUowayj  for  Appellant. 

C.  B.  Nblan^  Attorney  General,  for  Respondent. 
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PiooTT,  J. — The  single  question  presented  in  the  court  be- 
low and  in  this  court  is  whether  or  not  a  county  is  liable  for 
services  rendered  by  members  of  a  sheriff 's  ]!}os8e  comttatus. 

Section  4381  of  the  Political  Code  provides  that  the  sheriff 
must  '^arrest  and  take  before  the  nearest  magistrate  for  ex- 
amination, all  persons  who  attempt  to  commit,  or  have  com- 
mitted, a  public  offense,'^  and  that  he  must  ^'command  the 
aid  of  as  many  male  inhabitants  of  his  county  as  he  may  think 
necessary  in  the  execution  of  these  duties." 

Section  1460  of  the  Penal  Code  provides  :  ^<When  a  sheiiff 
or  other  public  officer  authorized  to  execute  process,  finds,  or 
has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  of  the  process,  he  may  command  as  many  male  in- 
habitants of  his  county  as  he  thinks  proper  to  assist  him  in 
overcoming  the  resistance,  and,  if  necessary,  in  seizing,  ar- 
resting and  confining  the  persons  resisting,  their  aiders  and 
abettors. ' ' 

Section  279  of  the  Penal  Code  is  as  follows  :  "Every 
male  person  above  the  age  of  eighteen  years  who  neglects  or 
refuses  to  join  the  posae  comitatua^  or  power  of  the  county, 
by  neglecting  or  refusing  to  aid  and  assist  in  taking  or  arrest- 
ing any  person  against  whom  there  may  be  issued  any  pro- 
cess, or  by  neglecting  to  aid  or  assist  in  retaking  any  person 
who,  after  being  arrested  or  confined,  may  have  escaped 
from  such  arrest  or  imprisonment,  or  by  neglecting  or  refus- 
ing to  aid  and  assist  in  preventing  any  breach  of  the  peace,  or 
the  commission  of  any  criminal  offense,  being  thereto  law- 
fully required  by  any  sheriff,  deputy  sheriff,  coroner,  con- 
stable, judge  or  justice  of  the  peace,  or  other  officer  con- 
cerned in  the  administration  of  justice,  is  punishable  by  fine 
of  not  less  than  fifty  nor  more  than  one  thousand  dollars.'^ 

Section  4286  of  the  Political  Code  provides,  among  other 
things,  that  the  board  of  commissioners  shall  not  allow  any 
account  for  official  services  for  which  no  specified  fees  are 
fixed  by  law,  unless  the  time  actually  and  necessarily  devoted 
to  such  services  is  stated. 

Section   4681    of  the   same   code  enumerates   the  county 
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charges  other  than  salaries  of  officers  and  fees  of  witnesses 
and  jurors,  and  provides  that  the  contingent  expenses  neces- 
sarily incurred  for  the  use  and  benefit  of  the  county  shall  be 
county  charges. 

The  right  of  appellant  to  recover  depends  upon  the  exist- 
ence of  express  or  implied  authority  of  statute  allowing  com- 
pensation to  members  of  the  posse  comitatvs.  No  express 
provision  is  made  by  statute  for  the  *  compensation  of  such 
persons;  neither  is  there  implied  statutory  authority  warrant- 
ing the  payment  of  such  compensation.  Section  4681,  supra^ 
which  provides  that  the  contingent  expenses  necessarily  in- 
curred for  the  use  and  benefit  of  the  county  shall  be  county 
charges,  manifestly  restricts  the  liability  of  the  county  to  such 
expenses  as  may  be  incurred  under  statutory  authority  directly 
conferred  or  necessarily  implied  from  the  powers  granted  to 
the  county.  Section  4286,  s^ipra,  makes  provision  touching 
the  contents  of  verified  bills  for  services  of  officers  for  which 
specified  fees  are  not  fixed  by  law.  It  does  not  declare  that 
the  county  shall  be  liable  for  any  services,  official  or  other- 
wise. Its  effect,  for  the  purpose  of  this  case,  is  merely  to 
provide  that  the  board  of  commissioners  shall  not  allow  any  ac- 
count for  official  services  chargeable  to  the  county  for  which 
no  fees  are  specified  by  statute,  unless  the  bill  therefor  con- 
tains an  itemized  statement  of  the  time  actually  and  necessarily 
devoted  to  such  service.  Moreover,  members  of  the  sheriff  's 
posse  are  not  officers,  nor  do  they  render  official  services. 
Clearly,  this  section  fails  to  raise  an  implication  of  liability  to 
appellant. 

Appellant  insists,  however,  that  under  the  terms  of  Section 
4681,  supra,  he  is  entitled  to  prevail.  He  argues  that  the 
section  '^furnishes  ample  authority  to  the  board  of  county 
commissioners  of  Gallatin  county  to  allow  and  pay  plaintiff  's 
claim."  We  are  of  the  opinion  that  the  county  is  not  liable 
to  plaintiff  for  his  services  and  expenses  incurred  as  a  mem- 
ber of  the  posse  comitatus.  The  statutes  have  imposed  upon 
counties  certain  duties  and  expenses,  but  have  not  imposed 
the  expense  and  compensation  of  members  of  the  posse  comi- 

VOL.  XX— 80 


466  Seabs  V.  Gallatin  County.  [Dec  T.' 97 

tahu,  '<When  the  statutes  impose  upon  counties  or  other 
municipal  bodies  certain  duties  and  expenses  in  that  behalf, 
they  are  bound  to  assume  them,  but  whatever  is  not  thus  im- 
posed is  not  thus  assumed."  ( Chopin  v.  Ferry  (Wash.)  28 
Pac.  754.) 

Appellant  cannot  recover  upon  the  theory  of  an  implied 
promise  by  the  county  to  reimburse  and  compensate  him,  for 
the  making  of  such  a  contract  is  beyond  the  power  of  a 
county.  Again,  there  was  no  consideration  moving  Irom 
appellant  which  can  support  a  promise,  express  or  implied^ 
by  the  county  to  reimburse  or  compensate  him.  The  legisla- 
ture imposed  on  appellant  the  duty  of  assisting  the  sheriff  in 
his  efforts  to  apprehend  Morgan,  and  denounced  him  as  guilty 
of  a  crime  if  he  refused,  and  this  created  a  promise  from  him 
to  discharge  that  duty;  '*so  that,  being  under  the  obligation, 
he  can  claim  no  pay  for  doing  the  duty,  and  any  pay  given 
him  is  a  mere  gratuity."  (Bishop  on  Contracts,  Section  207, 
an^l  cases  there  cited.)  '*One  who  renders  service  to  the 
state,  for  which  there  is  no  compensation  provided  by  statute, 
cannot,  as  in  the  case  of  services  rendered  a  private  person, 
raise  an  implied  assumpsit  against  the  state,  and  for  such 
services  he  has  no  legal  claim — no  claim  which  can  be  en- 
forced by  process  of  law."  {State  y.  Baldwin^  14  S.  C.  135.) 
Even  an  express  promise  to  reward  a  man  for  doing  that 
which  was  his  duty  without  the  promise  is  void  for  want  of 
consideration. 

The  statutes  of  Montana  with  respect  to  the  posse  comitatus 
are,  in  the  main,  declaratory  of  the  common  law.  Our  atten- 
tion has  not  been  called  to  any  case  holding  that  the  services 
of  a  member  of  the  posse  may  be  compensated  by  the  county. 
The  Supreme  Court  of  Washington,  in  Chapin  v.  Ferry^  su- 
p7*a,  said  :  ''If  they  were  part  of  the  sheriff 's  posse,  we  find 
no  authority  for  making  them  compensation  out  of  the  county 
treasury.  The  services  of  the  citizen  as  a  member  of  the 
posse  comitatus  is  one  which  is  based  purely  on  patriotism  and 
strict  duty,  and  has  never,  so  far  as  an  investigation  goes, 
been  a  compensated  service."     While  these  remarks  of  the 
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court  may  not  have  been  necessary  to  a  decision,  we  are  satis- 
fied that  they  announce  the  correct  rule  of  law. 

Toe  state,  in  consideration  of  its  protection  extended,  may 
impose  upon  its  inhabitants  the  duty  of  rendering  it  services, 
at  least  in  an  emergency  requiring  the  apprehension  of  a 
criminal,  or  one  charged  with  the  commission  of  a  public 
offense;  and  these  services  are,  as  is  well  expressed  by  the 
Supreme  Court  of  Oregon  in  a  case  involving  the  principle 
here  invoked,  of  the  class  of  general  services  which  every 
man  is  '^bound  to  render  for  the  general,  as  well  as  his  own 
individual,  good."     [Morin  v.  Multnomah  Co.^  22  Pac.  490.) 

As  illustrating  the  doctrine  we  announce,  and  as  supporting 
the  reasons  upon  which  it  rests,  we  make  these  additional  cita- 
tions :  (Whart.  Cr.  PL,  note  to  Section  17 — being  the  charge 
to  the  grand  jury  by  Judge  King  on  the  occasion  of  the  Phila- 
delphia riots  in  1844;  Randies y.  Waukeshaw  Co.  (Wis.)  71  N. 
W.  1034;  Kuehn  v.  City  of  Milwaukee  (SNib,)  65  N.  W.  1030; 
Johnston  \.  Lewis  and  Clai^k^  Co,^  2  Montana  159;  County 
of  Washoe  v.  County  of  Humboldt^  14  Nev.  123;  Rowe  v. 
Yuba  Co.^  17  Cal.  62;  Lamont  v.  t^olano  Co.,  49  Cal.  158; 
Frtsby  V.  Klickitat  Co.,  5  Wash.  329,  31  Pac.  876;  People 
v.  Supervisors  of  Albany  Co.,  28  How.  Prac.  Rep.  22;  An- 
derson V.  Board,  25  Ohio  St.  13;  Railroad  Co.  v.  Lee,  37 
Ohio  St.  479.) 

Appellant  urges  that,  if  the  doctrine  laid  down  in  Lloyd  v. 
Board  of  Commissioners,  15  Montana  433,  39  Pac.  457,  be 
followed,  he  will  be  entitled  to  recover.  But  in  the  Lloyd 
case  the  men  for  whose  services  the  sheriff  paid  were  em- 
ployed by  him  to  keep  the  jail  and  prisoners.  A  contract  was 
made  between  the  sheriff  as  master  and  the  men  as  servants. 
They  were  appointed,  not  commanded.  No  duty  was  incum- 
bent upon  them  to  serve  in  their  several  capacities  as  jailer 
and  death  watch  when  commanded  by  the  sheriff.  The  sheriff 
was  not  authorized  to  command  their  services.  The  only  law- 
ful means  which  the  sheriff  could  exercise  was  adopted  by 
him,  namely,  a  hiring,  with  the  necessary  ingredient  of  a 
promise,  express  or  implied,  of   com])ensation.     The  men  so 


Trm 


»   85TI 


468  State  v.  Cave.  [Dec.  T.'97 

hired  were  entitled  to  wages  or  salary  under  the  contract. 
The  sheriff  paid  these  expenses,  and  recovered  from  the 
county  on  the  ground  that  he  had  paid  the  money  for  the 
benefit  of  the  county,  and  at  its  implied  request. 

It  is  further  contended  that  the  case  of  Ya/vapai  Co.  v. 
O^ NeU  (Ariz.)  29  Pac.  430,  is  persuasive  authority  in  appel- 
lant's favor.  Without  expressing  any  opinion  on  the  course 
of  reasoning  or  the  result  reached  in  that  case,  we  think  it 
sufficient  to  say  that  the  doctrine  announced  by  the  court  in 
the  Arizona  case  is  not  pertinent  to  the  question  raised  in  the 
case  at  bar.  There  the  board  of  supervisors  employed  the 
sheriff  of  Yavapai  county  to  go  to  Utah  for  the  purpose  of 
subpoenaing  persons  there  resident  who  were  needed  as  wit- 
nesses in  a  criminal  action  pending  in  Arizona,  and  ordered 
that  he  be  allowed  mileage  therefor.  The  point  decided  by 
the  court  was  that  the  sheriff  acted,  not  as  sheriff,  but  as  a 
mere  messenger,  and,  if  actually  employed  in  that  service,  he 
was  entitled  to  compensation. 

Appellant  is  not  entitled  to  recover  from  the  county  com- 
pensation for  services  rendered,  or  reimbursement  for  ex- 
penses incurred  as  a  member  of  the  sheriff's  posse.  The 
judgment  appealed  from   will  therefore   be  affirmed,  and  it  is 

so  ordered. 

Affirmed. 

Pembbrton,  C.  J.,  concurs.     Hunt,  J.,  not  sitting. 
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1[^l«      STATE  OF   MONTANA,  ex  rel.    E.    C.    KNIGHT,    Re- 
S  8561  8PONDENT,  V.  ALFRED  CAVE,  AS  Treasurer  of 


Missoula  County,  Appellant. 

[Submitted  February  8, 1896.    Decided  February  14, 1898.] 

Special  School  Fvmd — Tedcher^s  Salwry — Statvitory  Oonstntc- 
tion. 

1.  SPBCTAii  School  Fuwd— Teac7i«r'«  Salary.— Moneys  whleh  are  raited  by  a  tax 
levied  UDder  Section  1940  b.  Laws  of  1897,  page  134,  for  the  purpose  of  fumlsblos  a<i- 
ditional  school  facilities,  may  l>e  used  to  pay  the  salary  of  teachers. 
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2.  Statutobt  CoNBTBUcnoN.— The  rule  of  interpretation  that  general  words  are  to 
be  restricted  by  particular  terms  used  in  connection  with  them,  is  subject  to  the 
further  rule  that  the  intent  of  the  legislature  is  to  be  ascertained  from  the  words  of 
the  statute  and  should  be  enforced. 

Appeal  from  District  Court^  Miasovla  County.     Frank  H, 
Woodsy  Jvdge, 

Action  by  the  State  of  Montana,  on  the  relation  of 
£.  C.  Knight,  against  Alfred  Cave,  as  treasurer  of  Missoula 
county,  for  Tnandamus  to  compel  the  payment  of  a  school  war- 
rant. An  alternative  writ  was  issued,  to  which  defendant  de- 
murred, and  the  court,  overruling  the  demurrer,  rendered 
judgment  awarding  a  peremptory  writ,  from  which  defendant 
appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  relator  taught  in  the  public  schools  of  District  No.  1, 
of  Missoula  county,  for  the  month  ending  December  3,  1897, 
for  an  agreed  salary  of  $70.  On  that  day  she  received  a  war- 
rant issued  by  the  trustees  for  the  amount  of  her  salary,  di- 
rected to  the  treasurer  of  Missoula  county,  and  payable  out  of 
moneys  in  the  treasury  to  the  credit  of  the  special  fund  of 
District  No.  1.  The  treasurer  refused  to  pay  the  warrant, 
upon  the  ground  that  it  was  illegally  drawn  on  the  special 
fund^  Relator  thereupon  applied  to  the  District  Court  for  a 
writ  of  mandamvs  directing  the  treasurer  to  pay  the  warrant 
out  of  moneys  in  the  special  fund.  The  affidavit  upon  which 
the  application  was  made  disclosed  that  a  special  election  was 
duly  held  in  said  district  on  September  7,  1897,  for  the  pur- 
pose of  raising  $8,100,  to  be  used  in  furnishing  additional 
school  facilities.  The  election  was  held  under  the  provisions 
of  Section  1940b,  Laws  1897,  page  134.  The  question  sub- 
mitted was:  < 'Shall  a  tax,  not  to  exceed  three  mills,  be  raised 
to  furnish  additional  school  facilities  for  School  District  No. 
1,  Missoula  county,  Montana  ?"  The  tax  was  duly  voted,  and, 
upon  its  collection,  placed  to  the  credit  of  the  district.  On 
December  3,  1897,   there  was  no  money  in  the  treasury  be- 
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longing  to  said  district,  except  that  derived  from  the  tax  men- 
tioned. It  was  further  stated  in  the  affidavit  that  the  trustees 
intended  the  tax  for  the  purpose  of  paying  the  general  ex- 
penses of  the  district,  and  to  the  end  that  the  schools  thereof 
might  continue  during  the  full  school  year;  that,  without  the 
money  derived  from  the  special  tax,  the  trustees  would  not  be 
able  to  employ  more  than  nine  teachers  to  instruct  over  700 
pupils  in  daily  attendance  on  the  public  schools  of  the  district; 
that  there  are  not  sufficient  rooms  to  accommodate  the  pupils; 
and  that,  without  the  money  so  derived,  the  schools  of  the 
district  could  not  be  continued  during  the  full  school  year,  for 
lack  of  money  sufficient  to  pay  the  salaries  of  teachers. 

The  District  Court  issued  an  alternative  writ,  and  the  treas- 
urer showed  cause  by  interposing  a  demurrer  for  insufficiency. 
The  demurrer  was  overruled,  and  the  District  Court  rendered 
judgment  awarding  a  peremptory  writ  of  mandamus Tequiring 
the  treasurer  to  pay  the  warrant  out  of  any  moneys  to  the 
credit  of  the  district.  The  treasurer  appeals  from  the  judg- 
ment. 

A.  Z.  Duncan  and  C  B,  Xolan^  Attorney  General,  for  Ap- 
pellant. 

Bickford^  Stiff  ik  Hershey^  for  Respondent. 

PiGOTT,  J.  — Appellant  concedes  that  the  tax  was  duly  levied 
and  collected  for  the  purpose  specified  in  the  ballot,  and  that 
the  purpose  was  sufficiently  expressed.  The  only  question 
submitted  by  this  appeal  is  whether  money  raised  by  a  tax 
levied  under  the  provisions  of  Section  1940b,  page  134,  Laws 
1897,  for  the  purpose  of  furnishing  additional  school  facilities, 
may  be  used  to  pay  salaries  of  teachers.  The  answer  to  the 
question  depends  upon  the  scope  of  the  expression  <  'additional 
school  facilities,  ^^  as  employed  in  the  section.  Unless  these 
words  are  sufficiently  broad  to  comprehend  teachers,  it  is 
clear  that  the  money  so  raised  cannot  lawfully  be  applied  to 
the  payment  of  salaries  of  teacbers. 
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Following  is  so  much  of  Section  1940b  as  is  pertinent: 
*  'The  hoard  of  trustees  of  any  district  may  at  any  time  when 
in  their  judgment  it  is  advisable  submit  to  the  qualified  elec- 
tors of  the  district  the  ^question  whether  a  tax  not  to  exceed 
ten  mills  on  each  dollar  on  the  taxable  property  in  the  district 
shall  be  raised  to  purchase  lots  and  to  furnish  additional  school 
facilities  for  said  district,  or  for  building  one  or  more  school 
houses,  or  for  removing  or  building  additions  to  one  already 
built,  for  the  purchase  of  globes,  maps,  charts,  books  of  refer- 
ence and  other  appliances  or  apparatus  for  teaching  or  for  any 
or  all  of  these  purposes.  *  *  *  The  notice  (of  election) 
shall  contain  the  time  and  place  of  holding  the  election,  the 
amount  of  moneys  proposed  to  be  raised  and  the  purpose  or 
purposes  for  which  it  is  intended  to  be  used.  At  such  elec- 
tions the  ballot  shall  be  in  form  as  follows:  'Shall  a  tax  not 
to  exceed mills  be  raised  to  furnish  additional  school  fa- 
cilities for  said  district  (or  for  building  a  school  house  or  lor 
improving  a  school  house,  or  for  building  additions  to  one  al- 
ready built,  as  the  case  may  be.)'  " 

Are  teachers  '^school  facilities?"  Is  employing  teachers 
furnishing  < 'school  facilities,"  within  the  meaning  intended  by 
by  the  legislature  to  be  attached  to  these  words  ?  As  an  aid 
to  the  proper  construction  of  the  section,  counsel  for  appellant 
urges  the  consideration  of  certain  constitutional  provisions  and 
of  some  former  legislation  upon  the  subject. 

Sections  2  to  6,  inclusive,  of  Article  11,  of  the  Constitution 
of  Montana,  make  provision  for  the  public  school  fund  of  the 
state,  and  the  sources  from  which  that  fund  shall  be  derived. 
Section  3  declares  that  the  fund  shall  forever  remain  inviolate. 
Section  5  provides  that  the  interest  on  all  invested  school 
funds,  and  all  rents  accruing  from  the  leasing  of  any  school 
lands,  shall  be  apportioned  to  the  several  school  districts  of 
the  state  in  proportion  to  the  number  of  children  and  youths 
between  the  ages  of  6  and  21  years  residing  therein,  respec- 
tively; and  Section  6  imposes  upon  the  Legislative  Assembly 
the  duty  of  providing,  by  taxation  or  otherwise,  sufficient 
means,  in  connection  with  the  amount  received  from  the  gen- 
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eral  school  fund,  to  maintain  a  public,  free,  common  school 
for  each  organized  district  in  the  state  for  at  least  three  months 
each  year. 

Section  1905,  Fifth  Division  of  the  Compiled  Statutes  of 
1887,  was,  with  a  few  changes  not  material  to  the  case  at  bar, 
attempted  to  be  carried  into  the  Political  Code,  where  it  appears 
as  Section  1940.  In  the  translation  it  suffered  loss  of  the 
words  **the  board  of  trustees  of  any  district  may."  The  au- 
thority to  raise  a  special  tax  <<to  furnish  additional  school  fa- 
cilities" and  '<to  maintain  any  school  or  schools"  was  con- 
tinued by  Section  1940.  The  act  of  March  8,  1897,  amended 
Section  1 940  by  eliminating  all  reference  to  a  special  tax,  and 
confined  itself  to  providing  for  the  sources  of  the  state  school 
fund,  and  added  Sections  1940a,  infra^  and  1940b,  supra^  the 
latter  of  which  took  the  place  of  that  portion  of  Political  Code, 
Section  1940,  providing  for  a  special  tax,  but  it  omitted  the 
words  «*or  to  maintain  any  school  or  schools  of  such  dis- 
trict." 

Section  1940a  is  as  follows:  '<In  addition  to  the  provisions 
for  the  support  of  the  common  schools  hereinbefore  provided, 
it  shall  be  the  duty  of  the  county  commissioners  of  each 
county  in  the  state  to  levy  an  annual  tax,  which  levy  shall  be 
made  at  the  time  and  in  the  manner  provided  by  law  for  the 
levying  of  taxes  for  county  purposes,  and  said  levy  shall  not 
be  Ipss  than  three  mills  on  the  dollar,  and  not  more  than  five 
mills  on  a  dollar  of  the  assessed  value  of  all  taxable  property, 
real  and  personal,  within  the  county,  which  tax  shall  be  col- 
lected by  the  County  Treasurer  at  the  same  time  and  in  the 
same  manner  as  state  and  county  taxes  are  collected.  For  the 
further  support  of  common  schools  there  shall  also  be  set 
apart  by  the  County  Treasurer  all  moneys  paid  into  the  county 
treasury  arising  from  all  fines  for  violations  of  law,  unless 
otherwise  specified  by  law.  Such  moneys  shall  be  forthwith 
paid  into  the  county  treasury  by  the  officer  receiving  the  same, 
and  be  added  to  the  yearly  school  fund  raised  by  tax  in  each 
county,  and  divided  in  the  same  manner."  Immediately  fol- 
lowing is  Section  1940b. 
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To  pat  in  force  the  constitutional  provision  contained  in 
Section  5  of  Article  11,  mipra^  and  to  provide  the  instruments 
for  dividing  the  funds  required  to  be  raised  by  the  terms  of 
Section  1940a,  the  superintendent  of  public  instruction  is  re- 
quired by  Section  1714  to  apportion  the  state  school  fund 
among  the  counties  of  the  state  in  proportion  to  the  number 
of  children  of  school  age  in  each  county;  and  by  Sections 
1737  and  1942  the  County  Superintendent  of  Schools  is  re- 
(|uired  to  apportion  all  school  moneys  to  the  several  districts 
of  his  county  in  proportion  to  the  number  of  school  census 
children  at  such  times  as  may  be  deemed  necessary  for  the 
convenience  of  the  school  officers;  and  the  trustees  are  author- 
ized, when  there  is  money  to  the  credit  of  the  district,  to  draw 
warrants  on  the  County  Treasurer,  the  warrants  to  show  the 
purpose  for  which  the  money  is  required. 

It  is  argued  by  the  Attorney  General  that  the  omission  of 
the  words  <  <to  maintain  any  school  or  schools^ '  from  Section 
1940b  is  strongly  suggestive  of  a  legislative  intent,  when 
viewed  in  the  light  of  the  provisions  made  to  meet  the  ex- 
penses of  maintaining  the  public  schools  of  the  state.  He  in- 
sists that  money  raised  by  special  taxation  to  provide  addi- 
tional school  facilities  cannot  be  used  for  the  maintenance  of 
schools,  because  the  legislature  has  expressly  provided  for 
such  maintenance  by  the  tax  required  to  be  levied  under  the 
provisions  of  Section  1940a;  and  he  argues  that  it  was  the  in- 
tention of  the  legislature  that,  with  the  other  funds  available 
for  the  maintenance  of  the  schools,  this  tax,  within  the  limits 
prescribed  would  be  ample  to  meet  all  exigencies. 

We  do  not  think  that,  by  the  omission  from  Section  1940b 
of  the  words  '*to  maintain  any  school  or  schools,"  the  legis- 
lature intended  to  go  to  the  length  claimed  by  the  learned 
counsel.  It  seems  to  us  that  the  words  '^additional  school  fa- 
cilities" embrace  some  at  least  of  the  means  necessary  to  ' 'sup- 
port" or  * 'maintain"  schools.  It  is  not  to  be  inferred,  how- 
ever, from  anything  said  in  this  opinion,  that  the  purchase  of 
lots,  or  building  of  school  houses,  or  the  removing  thereof,  or 
building  additions  thereto,  is  included  within  the  meaning  of 
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^'additional  school  facilities,"  for  the  statute  expressly  dis- 
tinguishes each  of  these  purposes  from  the  other  and  from 
such  ^'school  facilities/'  The  law,  aside  from  Section  1940b, 
makes  general  provision  for  the  support  and  maintenance  of 
schools,  and  this  includes  the  employment  and  payment  of 
teachers.  Section  1940  b  permits  any  district  to  levy  a  special 
tax  with  which  to  furnish  additional  school  facilities.  It  may, 
and  doubtless  often  does,  happen  that  the  money  apportioned 
to  a  district  and  placed  to  the  credit  of  its  general  fund  is,  by 
reason  of  some  extraordinary  or  unexp)ected  outlay,  insuffi- 
cient to  meet  the  needs  of  the  school  for  current  expenses. 
Without  the  authority  conferred  by  Section  1940b,  there 
would  be  no  means  at  hand  for  the  reasonably  expeditious 
liquidation  thereof.  We  think  ^'additional  school  facilities^- 
mean  facilities  in  addition  to  or  beyond  those  already  pos- 
sessed by  the  district,  and  that  the  purpose  provided  for  in 
Section  1940a  is  not  wholly  exclusive  of  the  purposes  speciiied 
in  Section  1940b,  which  employs  a  broad  and  comprehensive 
expression,  including,  as  has  been  said,  some,  at  least,  of  the 
means  whereby  the  schools  may  be  maintained.  The  first  sen- 
tence of  the  section  is  awkwardly  constructed,  and  its  mean- 
ing is  doubtful.  The  legislatui:e,  however,  must  be  presumed 
to  have  used  the  words  quoted  with  deliberation  and  to  accom- 
plish a  purpose.  Charts,  maps,  books  of  reference,  and  other 
appliances  for  teaching  are  plainly  school  facilities;  and  the 
purchase  of  these  conveniences  or  facilities  is  expressly  de- 
clared as  one  of  the  several  purposes  for  which  the  t^x  may  be 
voted.  Unquestionably,  the  phrase  ''school  facilities''  in- 
cludes the  apparatus  and  appliances  for  teaching;  and  it  is 
difficult  to  conceive  why  the  general  term  was  employed,  and 
then,  after  other  purposes  had  been  expressed,  certain  things 
falling  within  its  signification  were  named,  except  upon  the 
theory  that  the  legislature  inserted  the  latter  ex  induatria.  It 
presents  an  example  of  the  careless  legislation  which  is  com- 
mon, and  which  the  courts  are  continually  called  upon  to  in- 
terpret or  construe.  The  words  "additional  school  facilities,  *' 
used  in  the  same  section,  to  furnish  which,  as  a  formally  dis- 
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tiDct  purpose,  a  special  tax  may  be  raised,  certainly  embrace 
more  than  apparatus  or  appliances  for  teaching.  The  conten- 
tion of  the  Attorney  General  would,  if  adopted,  eliminate  from 
the  statute  the  words  <<additional  school  facilities,"  and  com- 
pel us  to  hold  that  the  legislature  had  no  intention  whatever. 
This  we  may  not  do,  for,  in  construing  a  statute,  effect  must, 
if  possible,  be  given  to  all  its  language.  {Hedges  v.  Coinviis- 
sioners,  4  Mont.  280,  1  Pac.  748.) 

Appellant  admits  all  the  issuable  facts  pleaded  in  the  appli- 
cation, which  states,  among  other  things,,  that  more  rooms 
were  needed  for  the  accommodation  of  the  pupils  and  a  ojreater 
number  of  teachers,  and,  inferentially,  that  the  tax  was  levied 
for  the  purpose  of  providing  funds  to  procure  additional  rooms, 
and  to  pay  teachers,  the  general  fund  not  being  sufficient  for 
the  purposes.  It  is  admitted  that  the  tax  was  levied  and  col- 
lected to  furnish  < 'additional  school  facilities."  To  provide, 
when  reasonably  necessary  or  convenient,  more  school  rooms, 
is  to  furnish  additional  school  facilities.  ''Facility"  is  not  a 
technical  word,  but  one  in  common  use,  and  its  meaning  is  to 
be  found  in  the  sense  attached  to  it  by  approved  usage.  (Sec- 
tion 15  of  the  Political  Code;  State  v.  Johnson^  20  Mont.  367, 
51  Pac.  820.)  Roget's  Thesaurus  gives  "aid,"  "assistance," 
and  'help"  as  equivalents  of  "facility."  Webster,  among 
other  definitions  of  the  word,  includes  "the  quality  of  being 
easily  performed;  ease  in  performance;  that  which  promotes 
the  ease  of  any  action;  advantage;  valuable  aid;  assistance." 
The  Century  Dictionary  follows  the  definitions  of  Webster, 
and  adds  "the  means  by  which  the  performance  of  anything  is 
rendered  more  easy;  convenience."  That  which  aids,  assists 
or  makes  more  easy  the  acquisition  of  knowledge  is  a  conveni- 
ence and  an  advantage,  and  is  clearly  a  "facility."  Books, 
maps,  globes  and  charts  are  facilities  to  the  imparting  of 
knowledge.  Through  them  or  by  means  of  them  information 
is  conveyed  to  the  pupil.  But  the  meaning  of  the  word  is  not 
limited  to  inanimate  bodies  or  things.  Men  are  often  facili- 
ties. Without  a  crew  to  man  his  vessel,  the  master  of  a 
ship  would  not  have  the  necessary  facilities.     A  school  with  a 
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complement  of  pupils  in  every  room,  but  lacking  te8<;hers, 
would  certainly  not  have  the  facilities  to  carry  on  educational 
work.  The  question  so  frequently  put,  as  to  whether  the 
school  facilities  of  a  certain  city  or  town  are  good,  is  an  in- 
(|uiry  which  at  once  suggests  the  teachers,  their  sufficiency  in 
number  and  their  ability  to  impart  knowledge.  Parents  often 
remove  their  families  to  a  place  with  good  school  or  educa- 
tional facilities,  the  chief  reason  actuating  them  being  the 
({uality  of  the  teachers,  and  not  the  mere  inanimate  advant- 
ages. Can  it  be  fairly  claimed  that  a  district  equipped  with 
all  necessities  and  conveniences  in  respect  of  buildings  and  ap- 
pliances and  apparatus  for  teaching,  but  lacking  adequate  in- 
structors, has  sufficient  school  facilities  ?  The  labor  performed 
by  the  teacher  is  assistance  and  valuable  aid.  It  renders  the 
acquisition  of  knowledge  by  the  pupils  more  easy,  and  is  a  fa- 
cility. Teachers  are  means  of  imparting  knowledge  to  pupils, 
and  are  therefore  educational  facilities.  We  are  inclined  to 
the  opinion  that  the  legislature  intended  to  include  teachers 
and  their  services  within  the  meaning  of  the  phrase  ^^addi- 
tional school  facilities. ' ' 

Appellant  asks  us  to  apply  to  Section  1940b  the  rule  that 
general  words,  followed  by  an  enumeration  of  particular  cases, 
include  only  cases  of  the  same  kind  and  description;  in  other 
words,  that  the  general  term  '^additional  school  facilities^*  is 
restrained  and  limited  to  ^'globes,  maps,  charts,  books  of 
reference  and  other  appliances  and  apparatus  for  teaching."' 
But  the  section  does  not  present  a  case  for  the  application  of 
this  canon  of  statutory  construction.  The  general  phrase  with 
reference  to  furnishing  school  facilities  was  intended  to  signify 
something  beyond  and  in  addition  to  the  appliances  and  appa- 
ratus afterwaidb  mentioned,  and  is  a  purpose  as  formally  dis- 
tinct in  language  and  respective  position  from  them  as  is  the 
building  of  a  school  house,  authority  for  which  follows  im- 
mediately after  the  general  provision  with  respect  to  facilities. 
The  general  expression  as  to  facilities,  and  the  particular 
words  referring  to  facilities  of  a  certain  kind,  are  not  coupled 
together.     If  this  general  provision  just  mentioned  be  ignored 
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or  be  held   applicable   only   to   apparatus   for  teaching,   the 
phra-^e  no  longer  has  force  or  meaning. 

The  intent  of  the  legislature  is  to  be  discovered  in  the  ordi- 
nary meaning  of  the  words  of  the  statute;  and  the  rule  gov- 
erning the  construction  of  the  one  before  us  is  well  stated  in 
Section  63,  page  143,  Black  on  Interpretation  of  Laws,  which 
reads  as  follows: 

''But  the  rule  of  construction  that  general  and  unlimited 
terms  are  restrained  and  limited  by  particular  recitals  when 
used  in  connection  with  them  does  not  require  the  rejection  of 
general  terms  entirely,  and  it  is  to  be  taken  in  connection 
with  other  rules  of  construction,  not  less  important,  such  as 
that  an  act  should  be  so  construed  as  to  carry  out  the  declared 
intention  of  the  legislature. '^ 

The  case  of  School  District  v.  Perkins,  21  Kan.  389,  does 
not  conflict  with  the  views  here  expressed.  It  was  held  in 
that  case  that  a  statute  requiring  trustees  to  provide  <  'nee  es- 
sary  appendages''  for  a  school  house  did  not  authorize  the 
purchase  by  them  of  a  stereoscope  and  stereoscopic  views, 
which  were  mere  apparatus,  and  not  appendages. 

In  our  opinion  the  judgment  of  the  District  Court  in  this 
case  was  right,  and  should  be  affirmed;  and  it  is  so  ordered. 

Affirmed. 

Pembebton,  C.  J.,  concurs.     Hunt,  J.,  not  sitting. 


'ITS 

WILLIAM  O'KEEFE,  Appellant,  v.  WILLIAM  DYER, "    ^ 

£T  AL.,  Respondents. 

[  Submitted  Feb.  8, 1898.    Decided  Feb.  21 ,  1898.  ] 

Actian  on  Bond — Dmnage%. 

1.  If  Che  sum  meatloned  In  a  bond  giyen  to  secure  the  performance  of  an  agreement, 
to  which  it  is  collateral,  is  a  penalty,  the  obligee  can.  upon  a  breach,  recoyer  only 
his  actual  loss;  and,  unless  proof  be  made  of  the  amount  of  the  injury  sustained,  he 
can  recoyer  nominal  damages  only. 
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2.  IP  the  sum  mentioned  In  the  bond  is  liquidated  damages,  the  obligee  upon  a  breach 
is  entitled  to  the  full  sum  mentioned. 

8.  Thb  sum  mentioned  in  the  bond  is  not  presumed  to  be  liquidated  damages  for  » 
breach  of  the  condition,  unless  the  language  used,  or  the  circumstances  existing  at 
the  time  the  bond  was  made,  show  clearly  that  the  sum  mentioned  was  intended  to 
be  talien  as  liquidated  damages;  and  the  burden  of  proof  is  upon  the  party  alleging 
such  Intention. 

Bond  fob  a  Dbbd.— Defendant  having  applied  for  a  United  States  patent  for  a  mining 
claim,  in  which  application  he  included  premises  claimed  by  plaintiff,  executed  and 
deliyeredto  the  plaintiff  a  bond  in  the  sum  of  Sl.OOO.  conditioned  for  the  conTeyanee 
of  the  premises  in  dispute  to  plaintiff,  upon  demand  after  patent  issued;  held,  that 
the  sum  mentioned  in  the  bond  was,  prima  facie,  a  penalty:  and  that  the  burden 
was  upon  plaintiff  to  show  that  it  was  liquidated  damages. 

4.  Sauk— Mining  Claim,  Damages,— There  is  no  presumption  in  the  law  that  damages 
resulting  from  the  breach  of  an  obligation  to  convey  a  mining  claim,  cannot  be  cal- 
culated on  the  basis  of  the  market  value  of  the  claim  or  that  the  market  value  of 
such  property  is  Incapable,  Impracticable  or  extremely  difficult  of  ascertainment. 

Sam R.— Evidence  to  the  effect  that  it  Is  impossible  to  ascertain  the  value  of  a  quartz  lode 
claim,  where  it  does  not  appear  that  the  witness  had  ever  visited  or  examined  the 
premises,  or  has  any  knowledge  thereof,  does  not  prove  that  the  value  of  the 
claim  cannot  be  ascertained. 

5.  The  right  to  object  to  the  validity  of  the  tender  of  a  deed,  on  the  ground  that  there 
was  no  evidence  that  it  was  executed  by  the  successor  of  defendant,  or  that  the  sig- 
natures therein  were  genuine,  or  that  the  officers  of  the  successor  were  authorized 
to  execute  it,  is  waived  by  objecting  on  the  sole  ground  that  the  deed  tendered  was 
executed  by  the  successor,  when  it  should  have  been  thd  deed  of  defendant. 

6.  Whbbs  a  deed  is,  by  stipulation,  incorporated  into  the  transcript,  and  referred  to 
as  being  on  file  with  the  clerk,  and  the  court  below  and  the  parties  treated  the  instru- 
ment as  in  evidence,  the  objection  that  it  was  not  In  evidence  is  without  merit. 

7.  Where  defendant,  who  had  given  his  bond  to  plaintiff  to  quitclaim  certain  minhig 
property,  tendered  a  deed  of  the  successor  of  all  his  rights,  which  purported  to 
grant,  bargain,  and  sell,  as  well  as  quitclaim,  the  property  to  plaintiff,  the  tender 
wait  sufficient  under  the  bond,  where  it  was  not  shown  that  plaintiff  could  suffer  any 
damage  by  the  change,  or  that  he  would  not  thereby  obtain  a  full  title. 

Appeal  from  District  Court^  Leioia  and  Clarke  County;  IL 
N.   BlaJcey  Judge, 

Action  by  William  O'Keefe  against  .William  Dyer  and 
others  to  recover  on  a  bond.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  brought  to  recover  the  sum  named  in  a  cer- 
tain written  contract,  dated  November  1,  1892,  executed  by 
defendant  Dyer  as  principal,  and  by  the  other  defendants  as 
sureties,  by  the  terms  of  which  the  defendants  acknowleged 
themselves  bound  to  plaintiff  for  $1,000,  the  condition  being: 
< 'Whereas,  the  above-bounden  Wm.  Dyer  is  about  to  apply 
for  a  United  States  patent  for  certain  quartz  loc'es  situated  in 
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a 

Deer  Lodge  county;  and  whereas,  in  the  survey  of  the  Glad- 
stone lode  some  ground  claimed  by  the  said  O'Keefe  has  been 
included,  described  as  follows  [description]:  Now,  therefore, 
if  the  said  William  Dyer  shall  execute  to  the  said  Will  O'Keefe 
a  deed  of  quit-claim  to  the  portion  of  claim  above  described, 
at  any  time  when  called  upon  so  to  do,  after  the  securing  of 
United  States  patent  therefor,  then  this  obligation  shall  be 
null  and  void;  otherwise,  be  and  remain  in  full  force  and 
effect. ' ' 

The  complaint  alleged  that  in  January,  1893,  Dyer  conveyed 
the  property  to  the  Ontario  Mining  Company,  and  that  in  Dec- 
em  ber,  1894,  he  secured  the  patent  therefor,  which  inured  to 
the  benefit  of  the  mining  company,  and  that  in  May,  1895, 

■ 

the  plaintiff  demanded  a  conveyance  from  Dyer,  who  refused 
to  make  it. 

The  answer  admitted  the  making  of  the  contract  the  con- 
veyance to  the  mining  company,  and  the  issuance  of  the  pat- 
ent, and  averred  that  Dyer's  conveyance  to  the  mining  com- 
pany was  expressly  made  subject  to  all  claims  existing  against 
him  at  the  time  of  the  transfer  with  reference  to  the  property, 
and  that  the  company  had  always  recognized  the  obligation 
entered  into  by  Dyer,  and  ever  since  receipt  of  the  patent  had 
been  ready  and  willing  to  execute  the  conveyance  to  plaintiff, 
when  demanded,  and  denied  that  any-  demand  was  ever  made 
for  a  conveyance,  or  that  Dyer  refused  to  .convey,  and  stated 
that  the  plaintiff  applied  to  the  company  in  1895  for  a  convey- 
ance, and  was  informed  by  its  officers  that  on  presentation  of  the 
bond,  from  which  the  description  could  be  obtained,  the  com- 
pany would  convey  to  plaintiff.  The  answer  tendered,  and 
offered  to  deliver  on  behalf  of  the  defendants,  a  deed  of 
bargain  and  sale  from  the  mining  company,  conveying  to 
plaintiff  the  property  described  in  the  contract,  and  the  deed 
was  filed  with  the  answer. 

The  case  was  tried  without  a  jury.  Upon  the  trial  the 
plaintiff  testified:  "With  reference  to  the  value  of  this  piece 
of  ground,  it  is  impossible  to  tell  what  the  value  is.  It  is  a 
quartz  claim,  and  there  is  no  rule  by  which  you  can  ascertain 
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its  value.  The  Ontario  Mining  Company  is  putting  in  its  de- 
velopments at  that  point,  and  I  donH  know  anything  about 
their  workings.  1  don't  know  anything  about  the  value  of 
the  ground."  No  other  testimony  whatever  was  given  upon 
this  subject.  The  plaintiff  testified  also  that  in  April,  1894, 
before  the  patent  w^as  issued,  he  requested  Dyer  to  "settle  this 
matter  up,"  Dyer  responding,  *'You  need  not  fear;  I'll  settle 
it." 

For  the  defense  evidence  was  received  tending  to  show  that 
no  demand  was  ever  made  on  Dyer  for  a  deed.  Defendant 
Hedges  testified  that  in  October,  1895,  while  he  was  president 
of  the  mining  company,  plaintiff  asked  him  when  the  com- 
pany intended  to  give  plaintiff  a  deed  for  the  ground;  and 
witness  told  him  that  he  could  have  a  deed  from  the  company 
whenever  he  would  present  the  bond,  so  that  witness  could  get 
a  description  of  the  property  to  be  conveyed.  This  wit- 
ness also  stated,  in  effect,  that  the  mining  company  took  title 
to  the  ground  from  Dyer  subject  to  the  rights  of  O'Keefe 
therein,  but  did  not  buy  it.  The  tender  of  the  deed  executed 
by  the  mining  company  to  plaintiff  was  objected  to  upon  the 
ground  that  the  contract  called  for  a  deed  from  Dyer,  while 
the  deed  offered  was  that  of  a  stranger  to  the  contract;  but  the 
objection  was  overruled.  The  deed  mentioned  purports  to 
grant,  bargain  and  sell,  as  iwell  as  quitclaim,  the  premises  to 
plaintiff. 

The  court  found  that  the  mining  company,  since  the  com- 
mencement of  the  suit,  had  made  and  tendered  to  the  plain- 
tiff a  deed  of  the  property;  that  the  property  is  mining  ground, 
and  that  there  was  no  evidence  of  its  value;  that  there  was 
no  evidence  to  show  that  plaintiff  had  suffered  any  damages 
by  reason  of  the  technical  breach  of  the  bond;  and  that  the 
sum  named  in  the  instrument  sued  upon  was  intended  at  the 
time  it  was  executed  as  a  penalty,  and  not  as  liquidated  dam- 
ages; and  that  plaintiff  had  suffered  nominal  damages  only. 
From  these  findings  of  fact  the  court  drew  the  conclusions  of 
law  that  plaintiff  was  entitled  to  have  the  deed  of  the  mining 
company  delivered  to  him;  that  he  should  have  judgment  for 


20  Mont.]  O'Keefe  v.  Dyer.  481 

one  dollar  damages  and  costs;  and  that  the  sum  named  in  the 
obligation  was  a  penalty,  and  not  liquidated  damages.  From 
this  judgment,   plaintiff  appeals. 

Z.  P.  Sanders  and  C.  H.    Cooper^  for  Appellant. 
H,  X.  Blake^    for  Respondents. 

PiGOTT,  J. — 1.  The  second  assignment  of  erroi  is  directed 
to  the  finding  that  plaintiff  suffered  nominal  damages  only  by 
reason  of  the  breach  of  the  condition  of  the  bond,  plaintiff 
asserting  that  the  pleadings  and  propf  show  the  breach  to  have 
been  substantial,'  and  that  no  title  whatever  was  offered  to 
him.  The  fourth  assignment  is  that  the  court  erred  in  find- 
ing, as  a  conclusion  of  law,  that  the  sum  named  in  the  con- 
tract is  a  penalty,  and  not  liquidated  damages.  These  assign- 
ments will  be  considered  together. 

If,  as  defendants  claim  and  the  trial  court  found,  the  sum 
named  in  the  bond  is  a  penalty,  plaintiff  can,  upon  a  breach, 
recover  nothing  beyond  that  which  will  compensate  him  for 
his  actual  loss.  Unless  proof  be  made  of  the  amount  of  in- 
jury suffered,  he  cannot  recover  more  than  nominal  damages; 
and,  again,  if  the  sum  be  penal,  doubtless  plaintiff  might 
bring  an  action  upon  the  promise  implied  from  the  condition, 
and,  by  laying  damages  beyond  that  sum,  recover,  as  against 
the  principal,  his  actual  damages,  though  in  excess  of  the  pen- 
alty expressed.  {Noyes  v.  Phillips^  60  N.  Y.  408;  13  Am. 
&  Eng.  £nc.  Law,  867,  and  cases  cited. )  On  the  other  hand, 
if  the  sum  be  for  liquidated  damages,  as  plaintiff  claims,  no 
controversy  can  arise  in  respect  of  the  quantum  of  damages, 
for  the  reason  that  the  parties  have  agreed  in  advance  upon  a 
definite  sum  as  that  which  shall  be  paid  in  compensation  by 
the  party  committing  a  substantial  breach  of  the  condition. 
(Sedg.  Dam.  Section  394.) 

The  great  principle  underlying  the  law  of  damages  is  that 
of  compensation — exact  reimbursement  for  loss  sustained; 
and  hence,  while  within  limits  not  easily  defined  in  practice, 
the  law  will  enforce  an  agreement  made  between  parties  to  a 
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contract  by  which  they  fix  in  advance  a  certain  amount  as  the 
damages  which  will  result  from  a  breach  of  the  contract;  yet 
it  requires,  as  the  condition  of  enforcement,  that  the  ioten- 
tion  of  the  parties  to  that  effect  clearly  appear  by  their  words, 
or  be  manifestly  deducible  from  the  circumstances  or  subject 
matter  of  the  contract. 

Upon  this  principle,  a  bond  by  which  the  obligor  binds 
himself  in  a  sum  of  money  for  the  performance  of  the  condi- 
tion thereof  is  prfTna  facie  a  penal  obligation;  and  the  bur- 
den of  proving  that  the  sum  named  was  intended  as  liquidated 
damages  rests  upon  the  party  alleging  such  intention.  {Tay- 
loe  V.  bandit ord^  7  Wheat.  13  j;  in  other  words,  the  sum  is 
not  treated  as  liquidated  damages  unless  the  language  used  in 
the  instrument,  or  the  circumstances  existing  at  the  time  it 
was  made,  show  that  such  was  clearly  the  intention  of  the 
parties.  (Turck  v.  Marshall  Silver  Mining  Co.^  8  Colo. 
113,  5  Pac.  838.)  Resting  upon  this  principle  is  the  farther 
rule,  which  is  a  corollary  of  the  doctrine  just  stated,  that,  if 
doubt  exist  as  to  the  real  intention  of  the  parties,  it  will  be 
resolved  by  treating  the  sum  as  a  penalty,  ''for  the  leaning  of 
the  court  in  case  of  doubt  will  be  towards  the  construction 
that  the  provision  is  a  penalty"  (Sutherland  on  Damages,  Sec- 
tion 286;  Sedgwick  on  Damages,  Section  408);  preferring  that 
construction  which  will  give  just  and  full  compensation  rather 
than  adopt  that  which,  without  reference  to  the  actual  dam- 
age, is  arbitrarily  settled  before  a  breach  is  committed. 
{Bearden  v.  Smithy  11  Rich.  So.  Car.,  Law  654.)  Another 
general  rule  growing  out  of  the  principle  of  compensation  is 
that  where  the  sum  mentioned  is  wholly  collateral  to  the  ob- 
ject of  the  contract,  being  inserted  merely  as  a  security  for 
the  performance,  it  is  a  penalty,  and  will  not  be  allowed  as 
liquidated  damages  (Sedgwick  on  Damages,  Section  410);  or, 
to  state  the  rule  more  fully,  where  a  sum  of  money  is  men- 
tioned in  a  covenant  or  agreement  merely  to  secure  the  enjoy- 
ment of  a  collateral  object,  the  enjoyment  of  the  object  is  con- 
sidered as  the  principal  intent  of  the  contract  or  covenant,  and 
the  sum  of  money  but  as  accessory,  and  therefore  only  to 
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secure    the   damages   really    incurred.     (Barton   v.     Glover^ 
Holt,  iTm  Priua  48,  note.) 

Applying  these  principles  to  the  contract  before  us,  we  dis- 
cover nothing  in  its  terms  warranting  the  inference  that  the 
parties  intended  $1,000  as  the  exact  amount  of  damages 
which  plaintiff  would  suffer^  from  a  breach  of  its  condition. 
The  language  used  does  not  include  any  expression  indicating 
such  intention.  The  sum  mentioned  is  not  designated  as 
stipulated  c'amages,  nor  is  any  similar  term  employed;  and, 
while  its  absence  does  not  in  all  cases  preclude  the  court  from 
treating  the  sum  as  liquidated  damages,  still  such  omission  is, 
ordinarily,  significant  of  the  understanding  of  the  parties  at 
the  time  the  contract  was  made.  There  is  no  presumption  in 
the  law  that  damages,  resulting  from  the  breach  of  an  obliga- 
tion to  convey  a  mining  claim,  cannot  be  calculated  by  market 
value,  or  estimated  by  reference  to  pecuniary  standards;  nor 
is  there  a  presumption  that  it  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage  in  such  case  It  is 
not  to  be  presumed  that  the  value  of  a  mining  claim  is  inca- 
pable, impracticable,  or  extremely  difficult  of  ascertainment. 
True,  evidence  of  a  character  different  from  that  adduced  to 
show  the  value  of  lands  used  for  purposes  other  than  mining 
may  be  required,  and  its  procurement  may  be  attended  with 
difficulty  and  expense;  but,  nevertheless,  the  law  does  not 
raise,  and  the  courts  do  not  indulge,  the  presumption  that 
proof  of  the  value  of  such  a  claim  is  impracticable.  In  the 
absence  of  exceptional  circumstances,  a  promise  to  pay  a  cer- 
tain sum  of  money  if  the  promisor  fail  to  perform  his  agree- 
ment to  C(mvey  land  is  mere  security  and  a  penalty  [Dooley  v. 
Watson^  1  Gray,  416);  and  this  rule  is  applicable  to  mines  as 
well. 

The  question  as  to  what  the  rule  would  be  in  the  case  of  a 
contract  to  buy  and  sell  such  property  is  not  before  us;  for 
here  there  was  no  agreement  for  a  sale,  nor  had  there  been  a 
purchase  bv  Dyer  from  plaintiff,  followed  by  a  promise  on  the 
part  of  Dyer  to  reconvey.  The  main  object  of  the  parties 
was  to  obtain  a  patent  for  certain  mineral  lands,  then  held  by 
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defeasible  title.  Dyer  was  about  to  apply  for  a  patent  for 
certain  lode  claims,  and  had  included  in  the  survey  some 
ground  claimed  by  plaintiff.  The  execution  of  the  contract 
avoided  the  delay  necessarily  incident  to  proceedings  in  the 
land  office  and  to  suits  in  the  courts.  That  neither  party  con- 
templated the  purchase  by  Dyer  of  the  plaintiff's  interest  in 
the  property  is  evident.  Dyer  promised  to  quitclaim  the 
ground  of  the  plaintiff  after  patent  issued;  and,  as  mere  se- 
curity for  the  performance  of  his  promise.  Dyer  and  the 
other  defendants  bound  themselves  in  the  sum  of  $1,000. 
The  contract  was  made  as  a  matter  of  convenience  in  obtain- 
ing patent,  and  to  serve  as  evidence  of  the  right  of  plaintiff 
to  certain  of  the  ground  to  be  included  in  that  instrument 
In  Turck  v.  Mining  Co, ,  supra^  the  Supreme  Court  of  Colo- 
rado interpreted  a  similar  bond  with  reference  to  the  convey- 
ance of  a  quartz  claim,  and  reached  the  conclusion — which  we 
believe  correct — ^that  the  sum  mentioned  therein  was  a  penalty. 
Is  there  anything  extraneous  to  the  contract  which  would 
indicate  the  intention  of  the  parties  to  agree  in  advance  upon 
the  amount  of  damages?  Counsel  for  plaintiff,  in  briefs 
which  exhibit  great  industry,  assume  that  the  evidence  estab- 
lished the  difficulty  of  estimating  the  damages.  The  only  tes- 
timony touching  the  subject  upon  which  the  assumption  of 
plaintiff  is  based  is  his  own  testimony,  as  follows:  '^Itis 
impossible  to  tell  what  the  value  is.  It  is  a  quartz  claim,  and 
there  is  no  rule  by  which  you  can  ascertain  its  value.  *  *  * 
I  don't  know  anything  about  the  value  of  the  ground.''  We 
discover  nothing  in  this  which  tends  to  .support  the  contention 
that  the  value  of  the  particular  quartz  claim  owned  by  plaintiff 
is  impossible  or  difficult  of  ascertainment.  The  plain  mean- 
ing and  obvious  effect  of  his  testimony  is  :  <'It  is  impossible 
to  ascertain  the  value  of  any  quartz  mining  claim  whatever. 
The  ground  described  in  the  contract  is  such  a  claim.  There- 
fore its  value  cannot  be  ascertained."  He  failed  to  state  any 
fact  from  which  the  court  could  determine  whether  the  opinion 
or  conclusion  of  the  witness  was  warranted.  It  was  not  the 
duty  of  the  court  to  believe  the  bald  assertion  of  the  plaintiff 
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to  the  effect  that  the  value  of  all  quartz  mines,  and  of  every 
one  of  them,  is  impossible  of  ascertainment.  The  inherent 
improbability  of  the  statement  may  well  deny  to  it  credence. 
It  did  not  appear  that  he  had  ever  visited  or  inspected  the 
claim,  or  caused  it  to  be  examined,  nor  was  there  any  evidence 
of  its  condition  as  to  development  or  its  character  otherwise. 
Nothing  was  shown  which  tended  to  prove  that  the  value  of 
the  mine  was  difficult  or  impracticable  of  estimation. 

To  illustrate  the  unsoundness  of  plaintiff's  contention  in 
respect  of  damages,  we  may  suppose  that  Dyer  had  violated 
the  condition  of  the  contract  by  conveying  the  mine  to  a  pur- 
chaser for  value  and  without  notice,  thus  preventing  the  en- 
forcement of  specific  performance;  that  afterwards  the  mine  was 
ascertained  to  be  worth  many  thousands  of  dollars;  that  in  an 
action  brought  by  plaintiff  against  Dyer  alone  to  recover,  for 
failure  to  perform  the  promise  implied  from  the  condition, 
damages  equal  to  the  value  of  the  property,  defendant  in- 
sisted that  the  (1,000  mentioned  in  the  contract  was  for 
liquidated  damages,  while  plaintiff  contended  that  the  sum 
stated  was  a  penalty;  and  that  upon  the  trial  defendant  testi- 
fied that  it  was  impossible  to  ascertain  the  value  which  the 
mine  possessed  at  the  time  the  contract  was  made,  because  it 
was  a  quartz  mining  claim.  Would  the  plaintiff  under  these 
circumstances  be  entitled  to  recover  the  value  of  the  property, 
or  merely  the  $1,000?  It  would  seem  that  the  recovery 
ought  to  be  measured  by  the  value  of  the  mine,  irrespective 
of  the  sum  mentioned  in  the  contract  as  security  for  per- 
formance of  the  condition. 

For  these  reasons,  we  are  of  the  opinion  that  the  sum  men- 
tioned in  the  contract  is  a  penalty. 

2.  The  first  and  third  assignments  of  error  are  to  the  effect 
that  there  was  no  evidence  to  prove  that  the  Ontario  Mining 
Company  executed  or  tendered  to  plaintiff  the  deed  filed  with 
the  answer,  or  that  the  signatures  thereon  were  genuine,  or 
that  the  officers  were  authorized  to  execute  it;  that  the  de- 
fense of  novation  was  not  proved;  and  that  the  deed  mentioned 
was  not  offered  in  evidence. 
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The  answer  did  not  present  the  defense  of,  nor  did  the  evi- 
dence tend  to  prove  novation.  We  shall  therefore  proceed  to 
examine  the  assignments  in  other  particulars. 

Turning  to  the  record,  we  find  that  during  the  trial  the 
court  said  to  counsel  for  plaintiff  :     ^^You  have  produced  the 
contract.     The  defense  is  that  they  are   ready  to  execute  the 
deed  called  for  by  that  bond,  and  you  claim  that  you  are  en- 
titled to  the  monev  instead  of  the  deed.''     To  this  counsel  for 
plaintiff  made  the  answer  :     <  <The  bond  calls  for  a  deed  from 
William  Dyer.     They  offer   one   from   the  Ontario  Mining 
Company.' '     And  counsel  objected  upon  that  ground  to  the 
tender  made  in  the  answer.     The  deed  was  tendered  in  the 
manner  permitted  by  Section  3110,   Code  of  Civil  Procedure. 
These  objections  now  urged  for  the  first  time  by  the  assign- 
ments of  error  cannot  avail  plaintiff,  for  he  failed  to  s[)ecify 
them  when  objecting  to  the  tender  made  in  the  court  below. 
The  stating  of  one  objection  to  the  tender  operates,  under  the 
facts  of   this  case,  as  a  waiver  of   all  others.     (Code  of   Civil 
Procedure,  Section  3412;   Schu/tz  v.   CT  Rourke^  18  Montana, 
431,  46  Pac.  634;  Carmany.   Piiitz,  21  N.  Y.  651.) 

The  objection  that  the  deed  was  not  offered  in  evidence  is 
without  merit,  for  the  transcript  fairly  discloses  that  the  |)ar- 
ties  and  the  court  below  treated  the  instrument  as  offered  and 
received.  Indeed,  by  stipulation  incorporated  into  the  tran- 
script, the  deed,  referred  to  as  being  on  file  with  the  clerk, 
may  be  used  in  this  court. 

The  Ontario  Mining  Company  accepted  a  deed  from  Dyer 
to  the  land  of  plaintiff,  subject  to  plaintiff's  rights  therein. 
It  dill  not  buy  the  property.  Afterwards  the  plaintiff  applied 
to  the  company,  as  the  successor  of  Dyer,  for  its  deed,  which 
was  tendered  by  Dyer  with  his  answer.  There  was  a  breach 
of  the  obligation,  but  was  it  substantial  ?  As  we  have  said, 
the  object  of  the  contract  between  Dyer  and  plaintiff  was  to 
obtain  title  to  land  then  owned  by  the  United  States,  and  to 
provide  for  the  transmission  of  title  to  plaintiff  for  the  por- 
tion thereof  equitably  owned  by  him.  In  the  absence  of  any 
showing  that  plaintiff   has  sustained  damage,   we  are  of  the 
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opinion  that,  under  the  circumstances  of  this  case,  the  tender 
was  not  open  to  the  objection  urged  in  the  trial  court;  for  the 
purpose  of  the  parties  was  clearly  manifested  by  the  terms  of 
the  contract,  and  was  further  evidenced  by  the  failure  of 
plaintiff  to  demand  a  deed  of  Dyer  after  patent,  and  the  re- 
quest made  by  plaintiff  that  the  company  convey  to  him. 
That  purpose  was  to  secure  to  the  plaintiff  the  legal  title  in 
addition  to  his  equitable  ownership.  The  company  was  the 
holder  of  the  naked  legal  title  to  the  property  owned  by 
plaintiff.  It  was  the  successor  to,  and  in  privity  with  Dyer. 
There  is  an  utter  lack  of  evidence  to  show  that  the  object  of 
the  parties  would  not  be  as  well  subserved  by  a  deed  from  the 
company,  as  the  medium  of  transmitting  title,  as  it  would  by 
one  irom  Dyer.  There  was  no  pretense  that  the  conveyance 
from  the  company  will  not  grant  full  title  to  plaintiff,  or,  at 
least,  all  that  Dyer  could  have  granted  had  he  made  the  con- 
veyance to  plaintiff  at  the  time  it  became  his  duty  to  do  so. 
There  was  no  actual  damage  sustained  on  account  of  delay,  or 
by  reason  of  the  substitution  of  the  name  of  the  grantor; 
and  there  is  nothing  to  show  that  the  rights  of  the  plaintiff 
have  been  or  will  be  affected  by  the  change  in  such  name. 
The  breach  was  merely  technical. 

It  follows,  therefore,  that  plaintiff  was  not  entitled  to  re- 
cover more  than  nominal  damages,  even  though  the  $1,000 
were  intended  as  liquidated  damages  to  be  paid  for  a  substan- 
tial violation  of  the  condition  expressed  in  the  contract. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed, 
Pembebton,  C.  J.,  concurs. 
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STATE  OF  MONTANA,  Respondent,  v.  JULIUS  RECH- 
NITZ, Appellant. 

[  Submitted  January  lO,  1896.    Decided  February  21, 1896. 1 

La/rceny — Instructions — Recevoing  Stolen  Goods. 

1 .  Larcen Y— Jn^trucf fon«.— An  Instruction  defining  larceny  la  erroneous.  If  It  omits  to 
state  the  criminal  mtent  which  is  necessary  to  constitute  the  crime;  it  Is  not  neces- 
sary to  use  the  word  "feloniously"  in  describing  the  crime,— it  is  enough  if  the  crim- 
inal intent,  included  in  that  technical  word,  is  included  in  appropriate  terms. 

2.  Saicb— Aeceiviriff  StoUm.  (Toodt.— The  crime  of  larceny,  as  defined  in  Section  880  of 
the  Penal  Code,  is  distinct  from  the  crime  of  receiving  stolen  property,  as  defined 
in  Section  899,  Id.,  the  two  crimes  are  not  merged,  and  one  cannot  be  conyleted  of 
larceny  as  an  accessory,  when  he  did  not  participate  in  the  commission  of  that  erirae, 
although  he  may  have  been  guilty  of  receiving  stolen  goods. 

Appeal  from  District  Courts  Lewis  wnd  Clarke  County. 
S.  II,  Mclntire^  Judge, 

Julius  Rechnitz  was  convicted  of  larceny,  and  appeals. 
Reversed  and  remanded. 

//  N.  Blake  and  •/.  M,   Clements^  for  Appellant. 

C  B,  Nblan^  Attorney  General,  for  the  State. 

Hunt,  J. — Julius  Rechnitz,  the  defendant,  and  appellant 
here,  and  Lottie  Kennedy,  were  accused  of  the  crime  of  grand 
larceny.  The  information  charged  that  on  the  14th  day  of 
November,  1896,  the  said  defendants  willfully  and  feloniously 
took,  stole  and  carried  away  certain  moneys  of  the  value  of 
J125.  the  property  of  one  Anthony  W.  Good.  The  defend- 
ants were  tried  separately,  and  defendant  Rechnitz  was  con- 
victed of  grand  larceny,  and  sentenced  to  the  penitentiary.  He 
filed  a  motion  for  a  new  trial,  which  was  overruled.  The  ap- 
peal to  this  court  is  from  the  final  judgment  of  conviction. 

The  court  gave  to  the  jury  'the  statutory  definition  of  lar- 
ceny in  part  as  follows:  <'The  Penal  Code  of  Montana  (Sec- 
tion 880)  defines  larceny  as  follows:  *£very  person  who, 
with  the  intent  to  deprive  or  defraud  the  true  owner  of  his 
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property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  use  of  the  taker,  or  of  any  other  person,  takes 
from  the  possession  of  the  true  owner,  or,  of  any  other  per- 
son, or  obtains  from  such  possession  by  color  or  aid  or  fraud- 
ulent or  false  representation  or  pretense,  or  of  any  f albe  token 
or  writing,  or  secretes,  withholds  or  appropriates  to  his  own 
use,  or  that  of  any  other  person  than  the  true  owner,  any 
money,  personal  property,  thing  in  action,  evidence  of  debt 
or  contract,  or  article  of  value  of  any  kind,  is  guilty  of  lar- 
ceny.' " 

It  also  charged  that  there  must  exist  a  union  or  joint  opera- 
tion of  act  and  intent,  or  of  act  and  criminal  negligence,  and 
then  gave  the  following  instruction: 

*'ln  order  to  find  the  defendant  guilty  of  the  crime  of  grand 
larceny  as  charged  in  the  information,  the  jury  must  be  satis- 
fied from  the  evidence  beyond  a  reasonable  doubt  that  Lottie 
Kennedy  took  the  money  described  in  the  information  from 
the  i)ossession  of  the  owner  thereof,  with  intent  to  deprive  or 
defraud  such  owner  of  his  property,  and  that  the  defendant 
Rechnitz  either  aided  or  abetted  the  said  Lottie  Kennedy  in 
taking  the  said  money,  or  in  secreting,  withholding,  or  ap- 
propriating the  same  to  his  own  use,  or  to  the  use  of  the  said 
Lottie  Kennedy,  with  intent  to  deprive  the  owner  of  his  prop- 
erty; and,  unless  the  jury  are  so  satisfied,  they  should  acquit 
the  defendant." 

The  appellant  now  insists  that  this  latter  instruction  was  an 
erroneous  statement  of  the  law  of  larceny,  inasmuch  as  the 
charge  omitted  the  term  "feloniously,"  or  any  other  equiva- 
lent words,  which  would  indicate  to  the  jury  that  in  larceny  a 
felonious  intent  is  necessary  to  authorize  a  conviction. 

Tnere  is  a  fundamental  principle  of  the  law  of  larceny  that 
an  act  of  trespass  and  a  superadded  intent  to  steal  are  essential 
to  constitute  the  crime.  And,  generally  speaking,  as  crime 
proceeds  alone  from  a  criminal  mind,  there  can  be  no  crime 
without  such  evil  mind.  (Bishop's  New  Criminal  Law, 
Vol.  1,  §  288.) 

The  wisdom  of  the  law  upon  this  subject  finds  its  place  in 
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our  Penal  Code,  which  expressly  declares  that  in  every  crime 
there  must  be  a  joint  operation  of  act  and  intention,  or  of  act 
snd  criminal  negligence.  ''^ Actus  non  facit  reum  nisi  mens 
sit  rea^^"  is  the  maxim,  as  given  by  Broom  (301),  that  has 
iound  approval  in  law  from  ancient  to  modern  times.  And 
while  this  rale  on  mens  rea  has  been  pronounced  by  so  learned 
JL  judge  as  Sir  James  Fitzjames  Stephen  in  an  opinion  recently 
rendered  by  him  in  The  Queen  v.  Tolson,  23  Q.  B.  Div.  184, 
ss  'Hoo  short  and  antithetical  to  be  of  much  practical  value,'' 
yet  the  principle  involved  is  tenaciously  upheld,  and  he  thus 
states  it:  '^The  full  definition  of  every  crime  contains  ex- 
pressly or  by  implication  a  propobition  as  to  a  state  of  mind. 
Tnerefore,  if  the  mental  element  of  any  conduct  alleged  to  be 
a  crime  is  proved  to  have  been  absent  in  any  given  case,  the 
crime  so  defined  is  not  committed;  or,  again,  if  a  crime  is 
fully  defined,  nothing  amounts  to  that  crime  which  does  not 
satisfy  that  definition.''  Under  the  common  law,  to  make  a 
taking  larceny,  it  must  have  been  felonious.  A  wrongful 
taking  of  another's  property  did  not  necessarily  constitute  lar- 
ceny. By  larceny  was  meant  an  intentional  taking,  a  taking 
without  claim  of  right,  a  taking  in  knowing  disregard  of  the 
rights  of  the  owner,  a  taking  with  the  intention  of  stealing. 
(2  Russell  on  Crimes,  146.) 

Larceny,  a  word  derived  from  the  Norman  French  *«larcyn," 
*< 'signifies  a  felonious,  wrongful  and  fraudulent  taking  and 
carrying  away  by  any  person,  of  the  personal  goods  of  an- 
other, with  the  felonious  intent  to  convert  them  to  his  own 
use,  and  make  them  his  own  property,  without  the  consent  of 
the  owner."     (Rapalje  on  Larceny,  §  1.) 

These  older  views  of  what  was  a  larceny  have,  to  some  ex- 
tent, been  modified  by  accurate  statutory  definitions,  so  that 
now  several  of  the  elements  that  were  once  essential  to  com- 
plete the  crime  need  not  be  proven.  But  the  mental  element 
of  any  larceny  must,  we  think,  be  still  marked  by  using  the 
word  ''feloniously,"  or  by  equivalent  words.  There  must  be 
accompanying  the  taking  an  evil  intention.  It  has  been  long 
settled  that  in  an  indictment  for  a  common  law  felony  it  is 
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necessary  to  aver  that  the  act  charged  to  have  been  done  was 
done  '^feloniously."  (Hawkins"  Pleas  of  the  Crown,  Book  2, 
C.  25,  §  56.)  The  word  * 'feloniously"  is  descriptive  of  the 
act  charged.  It  means  that  the  act  was  done  with  a  mind  bent 
on  doing  that  which  is  wrong,  or,  ''as  it  has  been  sometimes 
said,  with  a  guilty  mind."  (Hawkins,  J.,  in  The  Queen  y,  Tol- 
sarij  suf/ra.)  And,  after  fully  considering  the  statute  of  this 
state  defining  larceny,  we  have  found  ourselves  unable  to  con- 
strue it  without  importing  into  its  meaning  the  qualification 
ordinarily  imported  in  the  construction  of  criminal  s.atutes, 
namely,  that  there  must  be  a  guilty  mind,  as  well  as  a  guilty 
act,  to  constitute  a  crime.  '  'A  statute, '  ^  says  Bishop  on  Crim- 
inal Law,  §  291,  "is  simply  a  fresh  particle  of  legal  niatter 
dropped  into  the  previously  existing  ocean  of  law.*'  The 
principles  which  controlled  before  the  adoption  of  a  statutory 
rule  should  be  applied  afterwards  as  before,  that  the  reason  of 
the  enactment  may  be  correctly  arrived  at,  and  rational  con- 
structions obtain. 

Under  these  rules  we  have  arrived  at  the  conclusion  that 
there  must  be  a  mind  at  fault  before  there  can  be  the  crime  of 
larceny.  Any  other  construction  would  authorize  a  conviction 
of  a  sheriff  who  takes  under  process  of  a  court,  and  intends  to 
deprive  the  owner  of  his  property;  or  the  conviction  of  any 
one  who  takes  under  honafide  claim  of  right,  if  yet  with  in- 
tent to  deprive  the  owner  of  his  property. 

We  do  not  lose  sight  of  the  fact  that  the  rule  above  dis- 
cussed is  not  inflexible,  and  that  many  acts  may  become  crimes 
by  violation  of  statutes  relating  to  certain  subject-matters,  and 
that  a  statute  may  be  so  worded  as  to  make  an  act  criminal 
without  regard  to  the  question  of  the  intent  of  the  person  do- 
ing such  act.  But  as  to  such  acts  which  are  not  maia  in  se^ 
but  mcda  prohibita^  a  different  rule  prevails,  and  it  is  the  duty 
of  a  person  to  take  care  that  he  obeys  the  statute  or  ordinance, 
lest  he  be  punished,  for  the  penalty  is  imposed  if  the  act  is 
done  even  so  innocently.  {Leggatt  v.  Pndeaux^  16  Mont. 
207,  40  Pac.  377.) 

Let  it  not  be  taken  that  we  hold  that  the  common- law  rule 
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prevails,  and  that  the  technical  word  ' 'feloniously"  is  neces- 
sary to  be  used  in  describing  the  taking  in  larceny,  but  that, 
as  it  is  essential  that  there  must  be  a  taking  with  an  evil  in- 
tent to  constitute  larceny,  such  an  intent  should  be  included  in 
the  definition  laid  down  in  the  charge  by  proper  words  con- 
veying the  meaning  of  that  technical  word.  {Gardner  v. 
State,  55  N.  J.  Law  17,  26  Atl.  30;  People  v.  WUlett,  102 
N.  Y.  252,  6  N.  E.  301.) 

In  McCourt  v.  People^  64  N.  Y.  583,  the  court  said: 
* 'Every  taking  by  one  person  of  the  personal  property  of  an- 
other, without  his  consent,  is  not  larceny;  and  this,  although 
it  was  taken  without  right,  or  claim  of  right,  and  for  the  pur- 
pose of  appropriating  it  to  the  use  of  the  taker.  Superadded 
to  this  there  must  have  been  a  felonious  intent,  for  without  it 
there  was  no  crime.  It  would,  in  the  absence  of  such  an  in- 
tent, be  a  bare  trespass,  which,  however  aggravated  would 
not  be  crime.  It  is  the  criminal  mind  and  purpose  going  with 
the  act  which  distinguishes  a  criminal  trespass  from  a  mere 
civil  injury.     (1  Hale  on  Pleas  of  the  Court,  509.)" 

McClain,  a  very  late  and  learned  author  on  Criminal  Law, 
says  of  larceny :  '  'This  oifense  is  the  most  technical  in  its 
distinctions  of  all  the  common-law  felonies.  *  *  *  It  has 
been  found  by  writers  on  the  subject  to  be  impossible  to  give 
any  short  description  of  the  offense  which  shall  be  accurate, 
and  at  the  same  time  embody  the  various  technical  distinctions 
which  have  been  recognized  in  administering  the  law  with 
reference  to  this  crime;"  and  he  then  proceeds  to  build  upon 
the  definition  of  Blackstone  that  larceny  is  "the  felonious 
taking  and  carrying  away  of  the  personal  goods  of  another." 
(McClain  on  Criminal  Law,  Vol.  1,  §  535.) 

In  our  examination  of  very  many  decisions  bearing  upon 
the  law  of  larceny,  we  find  that  it  is  almost  universally  held 
that  a  felonious  intention  is  necessary  in  the  taking.  While 
any  definition  of  the  crime  is  somewhat  unsatisfactory,  that 
approved  by  McClain,  mpra^  impresses  us  as  sufficiently  clear, 
so  far  as  it  goes  in  respect  to  a  felonious  intent;  while  that  of 
Wharton  (Section  862,  Wharton's  Criminal  Law)  is  more  com- 
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plete  generally  in  explaining  larceny  to  be  the  taking  and 
carrying  away  of  a  thing  unlawfully  and  without  claim  or 
right,  with  the  intention  of  converting  it  to  a  use  other  than 
that  of  the  owner. 

It  is  plain  now  that  the  instruction  assailed  by  the  appellant 
in  this  case  was  fatally  incomplete.  The  element  of  felonious 
intent  or  animus  furandi — that  vitally  important  distinction 
between  a  larceny  and  a  trespass — was  not  included  in  the 
definition  given  in  any  way.  The  defendant  could  have  taken 
the  ])roperty  described  in  the  information  under  a  claim  of 
right,  with  intent  to  deprive  the  owner  of  his  property,  or 
could  have  aided  Lottie  Kennedy  in  appropriating  the  same  so 
taken  by  her  under  an  honest  belief  that  he  or  she  was  the 
owner,  and  yet  have  been  declared  guilty  of  grand  larceny. 
The  omission  was,  therefore,  an  error  for  which  the  judgment 
must  be  reversed,  and  a  new  trial  awarded. 

The  following  authorities  are  in  point :  State  v.  Moorey 
101  Mo.  316,  14  S.  W.  182;  People  v.  Devine,  95  Cal.  227, 
30  Pac.  378;  McCmirt  v.  People,  64  N.  Y.  583;  Masfm  v. 
State,  32  Ark.  238;  Miller  v.  People,  4  Colo.  182;  People  v. 
Baschke  (Cal.)  15  Pac.  13;  Witt  v.  State,  9  Mo.  671;  Clark 
on  Criminal  Procedure  p.  199. 

That  portion  of  the  statute  which  declares  that  every  per- 
son who,  '*with  intent  to  deprive  the  true  owner  of  his  prop- 
erty, *  *  *  secretes,  withholds  or  appropriates  to  his 
own  use  or  that  of  any  other  person  than  the  true  owner,  any 
money,  personal  property  *  *  *  or  article  of  value  is 
guilty  of  larceny"  (Penal  Code,  Section  880),  is  subject  to 
the  same  qualifications  that  we  have  imported  into  that  por- 
tion of  the  statute  referring  directly  to  a  taking;  that  is  to 
say,  there  can  be  no  secretion,  withholding,  or  appropriation 
which  will  warrant  a  conviction  of  larceny  unless  it  be  accom- 
panied by  a  felonious  intent,  or  guilty  mind. 

The  appellant  has  argued  that  the  court  should  have  sus- 
tained his  motion  to  instruct  the  jury  to  acquit  because  of  in- 
sufficiency of  the  evidence.  Without  discussing  the  testi- 
mony, we  think  that  the  court  properly  overruled  l^his  motion. 
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But  we  are  satisfied   from  reading  the  evidence  that  the  case 
was  one  where  the  defendant  was   justified  in  interposing  the 
defense  that,  if  he  was  guilty  of  any  offense  at  all,  it  was  not 
that  of  larceny,  but  receiving  stolen  property,  which  is  a  dis- 
tinct crime,   under   Section   899  of    the  Penal   Code.     And 
under  this  theory  of   the  case  the  court  ought  to  have  given 
the  instruction  prayed  for  by  defendant's  counsel,  to  the  effect 
that,  if   the   jury  found  from  the  evidence  that  Rechnitz  had 
nothing  to  do  with  the  taking  of   the  money  from  the  person 
of   the  prosecuting  witness,   and   only  received  it  from  the 
hands  of  the  woman   who   did  take  it  after  she  had  taken  it, 
although  defendant  may  have  known  that  it  was  or  had  been 
stolen  from  the   prosecuting  witness,  these  facts  would  not 
justify  a  conviction  of   larceny.     It  is  important  to  not  allow 
the  two  offenses  of  larceny  and  of  receiving  stolen  goods  to  be 
merged.      ' 'Receiving  of  stolen  goods  is  no  longer  to  be  con- 
sidered as  an  accessory  offense. '^     (Wharton's  Cr.  Law,  Sec- 
tion 982.)     If,   therefore,     Rechnitz  was  not  guilty  of   the 
larceny,  whether  as  principal  actor  or  as  aider  or  abettor,  yet 
was  guilty  of  the  statutory  crime  of  receiving  the  goods  when 
stolen,  the  jury  should  have  acquitted  him  under  the  informa- 
tion for  larceny.     The  defendants  had   a  right  to  have  this 
distinction   properly   laid   before  the  jury.     The   secreting, 
withholding,  or  appropriation  of  property   with  intent  to  de- 
prive the  owner  thereof,  as  defined  under  the  larceny  statute, 
does  not  embrace  the   substantive  offense  of   receiving  stolen 
property  knowing  the  same  to  have  •  been  stolen.     The  proof 
in  both  crimes  may  \ye  alike  to  some  extent,  but  elements  en- 
ter into  the  latter  that  have  nothing:   to  do  with  the  former. 
Recognizing  this  distinction,  the  statutes  have  preserved  the 
identity  of   the  two  ofi'enses,   and  the  court  ought  to  have 
granted  defendant's  request. 

The  judgment  is  reversed,  and  the  cause  remanded  with  di- 
rection to  award  the  defendant  a  new  trial. 

Reversed  and  Remanded, 
Pemberton,  C.  J.,  and  Pigott,  J.,  concur. 


20  Mont]  HoRSFALL  Estate  v.  Rotles.  495 


IN  RE   ESTATE    OF   CHARLES    HORSFALL— HENRY 

RQYLES,  Petitioner,  Appellant. 
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Administrators — Scde  of  Mortgaged    Chattda — Distribution  I  ao  495 
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of  Proceeds. 

Undbk  Section  2810,  Code  of  CIyU  Procedure,  wbiob  provides  tbe  order  of  preference 
In  which  debts  of  the  estate  must  be  paid,  an  administrator,  upon  a  sale  by  him  of  a 
chattel  belonging  to  the  estate  and  mortgaged  by  the  decedent,  must  apply  the  pro- 
ceeds to  the  payment  of  the  mortgaged  debt,  before  he  can  use  any  thereof  In  pay- 
ment of  expenses  ef  administration. 

Appeal  from  District  Courts  Silver  Bow  County.  John 
Lindsay^  Judge. 

In  re  estate  of  Charles  Horsfall.  Petition  by  Henry 
Royles  for  the  payment  of  a  claim.  Denied,  and  claimant  ap- 
peals.    Reversed. 

«/.    W.    Cotter^  for  Appellant. 

Ptgott,  J. — ^The  only  question  presented  by  this  appeal  is 
whether  the  proceeds  of  an  administrator's  sale  of  mortgaged 
chattels  may  be  applied  towards  paying  the  expenses  of  ad- 
ministration aside  from  those  incident  to  such  sale. 

The  petitioner  is  the  owner  of  a  note  made  by  Horsfall,  the 
payment  of  which  was  secured  by  a  chattel  mortgage.  After 
Horsf all's  death,  the  note  and  mortgage  were  duly  allowed  by 
his  administrator  and  approved  by  the  judge  below.  Under 
order  of  the  court,  the  administrator  sold  these  chattels  for 
$350.  The  expenses  of  the  sale  seem  to  have  been  $3.50, 
but  did  not  exceed  $10.  The  assets  of  the  estate  consisted  of 
$34  in  addition  to  the  property  subject  to  the  mortgage.  The 
total  amount  received  by  the  administrator  was  therefore 
$384.  The  petitioner's  claim  amounted  to  $350,  and  he  de- 
manded of  the  administrator  payment  of  that  sum,  less  the 
expenses  of  the  sale.     The  administrator  refused  the  demand^ 
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upon  the  ground  that  he  did  not  have  sufficient  money  in  his 
hands,  after  paying  the  general  expenses  of  administration, 
to  discbarge  petitioner's  mortgage  debt,  the  general  expenses 
having  been  incurred  (with  the  exception  of  the  $3.50)  for 
items  having  no  immediate  relation  to  the  sale,  and  aggre- 
gating $89.38,  leaving  a  balance  of  |)294.62;  and  from  this 
sum,  as  the  administrator  alleges,  taxes  for  1897  must  be  de- 
ducted. It  appears  that  the  administrator  offered  to  pay  to 
petitioner  $294.62,  the  balance  remaining  after  deducting  the 
$89.38.  The  District  Court  refused  to  direct  the  adminis- 
trator* to  pay  the  petitioner;  and,  from  the  order  dismissing 
the  citation,  petitioner  appeals. 

It  is  conceded  by  the  appellant  that  the  expenses  of  the  ad- 
ministrator's sale  should  be  deducted  from  the  $350,  the  pro- 
ceeds of  the  sale.  The  question  whether  the  taxes  should 
likewise  be  deducted  is  not  clearly  raised,  and  we  shall  leave 
its  determination  to  the  trial  court.  It  is  insisted  by  appel- 
lant that  he  is  entitled  to  the  $350,  less  the  expenses  of  sale. 
Respondent  contended  in  the  court  below  that  the  general  ex- 
penses of  administration,  which  have  been  referred  to,  mast 
be  subtracted  from  the  total  receipts  of  $384;  and  we  must 
assume  that  he  still  so  contends,  although  he  has  not  favored 
this  court  with  brief  or  argument.  After  giving  the  question 
such  consideration  as  it  deserves,  we  entertain  no  doubt  that 
appellant  is  entitled  to  be  paid  the  avails  of  the  sale,  less  only 
the  expenses  attending  it,  and,  perhaps,  the  taxes  on  the  prop- 
erty so  sold  or  the  money  which  took  its  place.  It  seems  im- 
possible to  find  any  principle  upon  which  the  contention  of 
respondent  can  be  sustained. 

Section  2810  of  the  Code  of  Civil  Procedure  provides  that 
the  debts  of  the  estate  must  be  paid  in  the  order  following : 
(1)  Funeral  expenses;  (2)  the  expenses  of  the  last  illness;  (3) 
debts  having  preference  by  law;  (4)  judgments  rendered  in 
the  lifetime  of  the  decedent,  and  mortgages  in  the  order  of 
their  date;  and  (5)  all  other  demands  against  the  estate. 

Debts  of  the  estate  are  such  debts  only  as  were  contracted 
by  or  on  behalf  of  the  decedent.     Manifestly,  these  demands 
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do  not  include  the  expenses  of  administration.  Were  there 
nothing  further  in  the  statutes,  it  must,  we  think,  be  conceded 
that  the  entii'e  debt  secured  by  chattel  mortgage,  including 
that  part  remaining  after  exhausting  the  property  mortgaged 
to  secure  its  payment,  would  be  entitled  to  preference  over 
any  demand  falling  within  Subdivision  5. 

But  Section  2811  declares:  *«The  preference  given  in  the 
preceding  section  to  a  mortgage  only  extends  to  the  proceeds 
of  the  property  mortgaged.  If  the  proceeds  of  such  prop- 
erty is  insufficient  to  pay  the  mortgage,  the  part  remaining 
unsatisfied  must  be  classed  with  the  other  demands  against  the 
estate." 

Here  we  find  a  limitation.  The  preference  given  by  Sub- 
division 4  of  Section  2810  is  restricted  to  the  proceeds  of  the 
property  mortgaged;  and,  if  the  proceeds  are  insufficient  to 
pay  the  mortgage,  the  part  of  the  mortgage  debt  remaining 
unsatisfied  must  be  classed  with  <<the  other  demands"  of  Sub- 
division 5;  and  the  amount  which  the  holder  of  such  remain- 
ing debt  would  otherwise  be  entitled  to  receive  in  payment, 
may,  in  case  of  insolvency,  be  diminished  by  contribution  to- 
wards the  general  expenses  of  administration. 

r  rom  what  sources  are  the  moneys  necessary  to  pay  the 
costs  and  expenses  of  administration  derived  ?  Certainly, 
from  the  assets  of  the  estate.  The  administrator  is  not  em- 
powered to  resort  to  the  property  of  another  for  the  purpose 
mentioned.  While  living,  decedent  owned  the  chattels  sub- 
ject to  the  lien  or  charge  of  appellant's  mortgage.  The  prop- 
erty of  appellant  was  the  lien  or  charge  created  by  the  mort- 
gage. Decedent's  property  was  one  thing,  and  appellant's 
was  another  and  a  different  thing.  Decedent's  ownership  was 
subordinate  to  appellant's  lien.  The  chattels  under  mortgage 
constituted  assets  of  the  estate,  subject  to  the  preferential 
claim  of  the  mortgagee,  and  the  devolution  of  the  decedent's 
title  in  no  wise  affected  or  impaired  the  right  of  appellant. 
His  right  and  property  remained  as  distinct  and  as  sacred  as 
theretofore,  and  was  and  is  a  lien,  which  cannot  be  lessened 
or  impaired  by  reason  of  the  incurring  of  general  expenses  in 
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the  course  of  administration.  His  ri^ht  extends  and  attaches 
to  the  moneys  derived  from  the  sale  of  the  chattels  upon 
which  he  had  a  lien  by  mortgage,  and  this  right  is  exclusive  of 
that  claimed  by  respondent. 

The  order  dismissing  the  citation  is  reversed,  with  costs, 
and  the  cause  is  remanded,  with  directions  to  the  District 
Court  to  hear  and  determine  the  application  in  conformity 
with  the  views  expressed  in  this  opinion. 

Reversed  and  Remanded. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


so  496 
21  581 


20  4981 
faO  18, 


20  498 
680  62S 


STATE  OF  MONTANA,  Respondent,  v.  JAMES 

CLANCY,   Appellant. 

[SubmUte<l  Jed.  il,  1898.    Decided  Feb.  28, 1898. 


20    498 
20    276 

2P  388      Criminal  Practice — InformMion^   Verijication  of- — Robbery- 
^    .««.        Plea — Reasonable   Dovht — Instructions, 

20 
f88 


20 
37 


498 
80i 


1.  Criminal  Practicb— VerOlcaNon  ctf  In/orriuition.— The  requirements  of  Section 
7,  Article  8  of  the  State  Constitution  that  no  warriint  shall  issue  without  probable 
cause,  reduced  to  writing,  and  supported  by  oath  or  affirmation,  is,  ipf^nya^  facU, 
complied  with  when  the  information  is  slg;ned  and  filed  by  the  County  Attorney. 

9.  Under  Section  890  of  the  Penal  Code  defining  rob1)ery  to  be  "the  felonious  taking 
of  personal  property  in  the  possession  of  another,  from  his  person  or  Immediate 
presence,  and  against  his  will,  accomplished  by  means  of  force  or  fear;"  fteM,  that 
an  indictment  which  charges  that  the  def^idant  committed  the  robbery  by  force  and 
mtimidatlon  and  by  putting  one  Carroll  in  fear  is  sufficient— for,  eren  if  it  was  ne- 
cessary (which  the  court  refused  to  decide)  to  allege  the  kind  of  fear  by  which  the 
talcing  was  accomplished,  still  the  allegation  that  the  taking  was  accomplished  by 
force  and  Intimidation  is  sufficient. 

8,  Plea  in  Behalp  of  Defendant.— Where  the  record  discloses  that  the  defend- 
ant refused  to  plead  to  any  charge  cent  alned  in  the  indictment,  and  that  the  court 
thereupon  ordered  a  plea  of  "not  guilty  to  all  charges  contained  In  the  Indictment,*' 
there  is  a  sufficient  compliance  with  Section  1498  of  the  Penal  Code,  which  provides 
that  "If  the  defendant  refused  to  answer  the  indictment  or  information  by  demurrer 
or  plea,  a  plea  of  not  guilty  must  be  entered." 

4.  Instructions— lieasonable  Doub^— Immediately  following  an  instruction  defining 
"reasonable  doubt"  which  has  been  approyed  in  the  Supreme  Court,  the  court  below 
added  the  following,  "that  such  a  doubt,  to  authorize  an  acquittal,  must  be  a  real, 
substantial  doubt  of  defendant's  guilt  upon  the  whole  evidence,  and  not  a  mere  pos- 
sibility of  his  innocence.   A  reasonable  doubt  Is  said  to  exist  where  tlie  f  jury  do  not 
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feel  an  abidlns  eooTiction,  to  a  moral  certainty,  of  the  trath  of  the  charge,  or  where 
the  evidence  does  not  satisfy  the  Judgment  of  the  truth  of  the  charge  with  such 
certainty  that  a  prudent  man  feels  safe  In  acting  upon  it  in  his  own  most  important 
affairs  and  dearest  personal  interests;  or  unless  the  eyidence  convinces  the  under- 
standing and  satisfies  the  Judgment,  so  that  there  is  an  abiding  coDTiction,  to  a 
moral  certainty,  of  the  truth  of  the  charge,  there  Is  reasonable  doubt  of  the  guilt. 
The  evidence  need  not  exclude  every  possible  hypothesis  but  the  guilt  of  the  de- 
fendant;'' held,  that  the  rights  of  the  defendant  were  not  prejudiced  by  the  instruc- 
tion, when  the  whole  charge  is  considered. 
Sauk.— 1  he  court  suggests  that  it  is  a  matter  of  regret  that  trial  courts  do  not  adopt 
such  instructions  upon  the  subject  of  reasonable  doubt  as  have  already  received  the 
approval  of  the  Supreme  Court. 

Appeal  /rom  District  Courts  Silver  Bow  County.  William 
Ciancy^  Jvdge, 

Jamf.s  Clancy  was  convicted  of  robbery,  and  appeals. 
Affirmed. 

B.  S.  Thresher  and  0,  Z.  Bishop^  for  Appellant. 

C.  B,  Nolan^  Attorney  General,  for  the  State. 

PiGOTT,  J. — The  defendant  was  convicted  upon  an  informa- 
tion accusing  him  of  the  crime  of  robbery,  and  charging  his 
prior  conviction  of  a  like  offense  as  the  ground  for  a  heavier 
punibhment.  By  the  judgment  of  the  court  he  was  sentenced 
to  im()risonment  at  hard  labor  for  31  years.  He  appeals  from 
the  judgment,  and  from  an  order  denying  a  new  trial. 

1.  Defendant  moved  the  court  below  to  set  aside  the  in- 
formation, for  the  reason  that  it  was  not  verified;  his  conten- 
tion being  that  such  an  information  does  not  satisfy  the  re- 
quirements of  Section  7  of  Article  3  of  the  Constitution  of 
Montana,  to  the  effect  that  no  warrant  to  seize  any  person 
shall  issue  without  probable  cause,  reduced  to  writing,  and 
supported  by  oath  or  affirmation.  The  refusal  of  the  trial 
court  to  grant  this  motion  is  the  basis  of  the  assignments  of 
error  upon  which  defendant  chiefly  relies. 

For  the  purposes  of  this  case,  we  shall  assume,  without  de- 
ciding, that  the  question  was  properly  raised  by  motion,  and 
that  the  action  of  the  lower  court  is  presented  to  us  for  re- 
view. We  have  given  the  question,  which  is  one  of  first  im- 
pression in  this  court,  the  most  careful  consideration.     No 
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useful  purpose  would  be  served  by  a  detailed  statemeut  of  the 
reasons  which  constrain  us  to  the  decision  reached.  Some 
cases  are  to  be  found  which  seem  to  conflict  with  the  conclu- 
sion at  which  we  have  arrived,  and  of  these  we  have  not  been 
unmindful.  The  statute  law  of  the  state,  while  making  pro- 
vision in  regard  to  the  contents  of  an  information  as  well  as 
to  its  formal  parts,  and  requiring  it  to  be  signed  by  the  county 
attorney,  is  silent  with  respect  to  verification.  It  is  not  upon 
slight  or  doubtful  considerations  that  a  court  will  declare  that 
the  legislature  has  disobeyed  the  constitution.  {State  v. 
Camp  Sinffy  18  Montana  129,  44  Pac.  616.)  And  this  argu- 
ment would  be  entitled  to  some  weight  were  it  doubtful 
whether  the  constitutional  provision  here  invoked  required  a 
specific  oath  in  verification  of  an  information,  upon  the  prin- 
ciple that  it  is  not  to  be  presumed  that  the  legislative  assem- 
bly has  deliberately  omitted  to  provide  for  an  essential  and 
indispensable  requisite  to  the  validity  of  an  information ;  in 
other  words,  if  the  matter  were  involved  in  doubt,  the  mean- 
ing given  to  the  constitutional  provision,  and  its  interpreta- 
tion  by  the  lawmaking  power,  would  not  be  without  weight. 
But  we  do  not  think  such  doubt  exists,  and  hence  the  prin- 
ciple referred  to  has  not  been  a  reason  aiding  us  in  reaching  a 
conclusion. 

That  portion  of  Section  7  which  is  pertinent  to  the  ques- 
tion before  us  prohibits  the  issuance  of  a  warrant  to  seize  any 
person  unless  probable  cause  therefor  be  reduced  to  writing, 
and  be  supported  by  oath.  The  duties  of  the  County  Attorney 
are  prescribed  by  law.  Among  other  duties,  he  is,  under  cer- 
tain circumstances,  required  to  file  informations.  He  has 
taken  and  subscribed  an  oath  to  perform  the  duties  imposed 
upon  him.  All  the  acts  of  such  officers  are  performed  under 
his  oath  of  office,  and  every  duty  he  discharges  is  pursuant 
to,  and  in  conformity  with,  the  mandates  of  this  oath.  He 
cannot,  in  anything  he  does,  escape  from  the  force  of  its  obli- 
gation. The  probable  cause  which  is  required  by  the  consti- 
tution  is  made  to  appear  by  the  information  in  writing  filed 
by  him.     This  probable  cause  is  necessarily  supported  by  bis 
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official  oath,  which  attends  upon  and  accompanies  all  his  acts, 
each  of  which  is  performed  under  the  sanction  of  that  oath. 
We  are  of  the  opinion,  upon  reason  as  well  as  upon  the 
authority  of  adjudicated  cases,  that  the  requirement  of  the 
constitution  that  no  warrant  shall  issue  without  probable 
cause,  reduced  to  writing,  and  supported  by  oath  or  affirma- 
tion, is.  prima  Jacie^  satisfied  and  complied  with  when  an  in- 
formation charging  a  public  offense  is  filed  by  the  County 
Attorney;  and  we  are  entirely  satisfied  that  such  an  informa- 
tion is,  prima  facie,  the  statement  of  probable  cause  under 
oath,  equally  with  an  indictment  presented  upon  the  oath  of 
grand  jurors.  In  the  one  case  the  probable  cause  is  reduced 
to  a  written  information  supported  by  the  official  oath  of  the 
County  Attorney;  in  the  other,  to  an  indictment,  supported  by 
the  oath  of  the  jurors.  In  the  following  citation  of  cases  and 
text- books  will  be  found  countenance  for  the  conclusion  an- 
nounced, although  we  thiij^k  reason  is  so  manifestly  in  accord 
with  the  doctrine  that  the  added  weight  of  authority  is  not 
needful.  {State  v.  Ransherger,  106  Mo.  135,  17  S.  W.  290; 
Tef-rltory  v.  Cutinola,  4  N.  M.  160,  14  Pac.  809;  State  v. 
SicUe,  Brayt.  (Vt.)  132;  Peoples,  Graney,  91  Mich.  646,  52 
N.  W.  %%',  Boydy.  TL  S.,  116  U.  S.  625  ^^5^^^.,  6  Sup.  Ct. 
524;  Gallagher  v.  People,  120  111.  179,  11  N.  E.  335;  1 
Bishop's  New  Criminal  Procedure,  Sections  142-144,  713;  10 
Am.  and  Eng.  Enc.  Law,  702,  703.) 

Some  complaint  is  made  of  the  action  of  the  court  in  order- 
ing defendant  into  custody  upon  the  filing  of  the  information; 
but  it  does  not  appear  from  the  record  that  he  was  seized 
either  unlawfully  or  without  a  warrant. 

2.  Defendant  next  contends  that  the  information  is  insuffi- 
cient, because  it  does  not  define  the  kind  of  fear  by  which  the 
taking  was  accomplished.  The  information  charges  the  rob- 
bery to  have  been  committed  by  force  and  intimidation,  and 
by  putting  one  Carroll  in  fear.  By  Section  390  of  the  Penal 
Code,  robbery  is  defined  as  *  *the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by  means 
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of  force  or  fear."  The  section  following  defines  the  fear 
necessary,  which  may  be  either  ^*the  fear  of  an  unlawful  in- 
jury to  the  person  or  property  of  the  person  robbed,  or  any 
relative  of  his,  or  member  of  his  family;  or  the  fear  of  an 
immediate  and  unlawful  injury  to  the  person  or  property  of 
any  one  in  the  company  of  the  person  robbed  at  the  time  of 
the  robbery."  Without  deciding  whether  the  allegation  with 
res{)ect  to  fear  is  insufficient,  because  it  omits  to  describe  the 
kind  of  fear  entertained  by  Carroll,  we  think  the  allegation  of 
force,  which  is  the  alternative  element  in  the  offense,  rendered 
the  information  sufficient  in  this  regard;  fear  being  essential 
only  in  the  absence  of  force.  Eliminating  the  allegation  of 
fear,  the  information  would  be  good.  (See  Bishop^  s  New 
Criminal  Law,  Sections  1166-1174;  Bishop's  Directions  and 
Forms,  Section  936.) 

o.  Claim  is  made  that  the  record  does  not  affirmatively 
show  that  a  plea  to  the  information  was  entered.  The  record 
discloses  that  the  defendant  < 'refuses  to  plead  to  any  charge 
contained  in  the  information  on  file  herein,  whereupon  the 
court  orders  a  plea  of  not  guilty  to  be  entered  to  all  charges 
contained  in  said  information."  This  entry  shows  the  facts, 
and  is  in  substantial  compliance  with  Section  1948,  Penal 
Code,  providing  that,  '4f  the  defendant  refuses  to  answer  the 
indictment  or  information  by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  be  entered."  Upon  thi^  plea  he  was  tried  and 
convicted.  We  think  the  issue  was  made,  and  that  no  right 
of  defendant  was  invaded  or  disregarded. 

4.  After  giving  the  instruction  upon  the  subject  of  reason- 
able doubt,  approved  in  Territory  v,  JdcAndrews^  3  Montana 
158,  and  in  jState  v.  Gibbs,  10  Montana  213,  25Pac.  289,  the 
court  charged  :  "You  are  further  instructed  that  if  you  have 
a  reasonable  doubt  of  the  guilt  of  the  defendant,  James 
Clancy,  then  you  must  find  him  not  guilty;  that  such  a  doubt, 
to  authorize  an  acquittal,  must  be  a  real,  substantial  doubt  of 
defendant's  guilt  U(X)n  the  whole  evidence,  and  not  a  mere 
possibility  of  his  innocence.  A  reasonable  doubt  is  said  to 
exist  when  the  jury  do  not  feel  an  abiding  conviction,  to  a 
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moral  certainty,  of  the  truth  of  the  charge,  or  where  the 
evidence  does  not  satisfy  the  judgment  of  the  truth  of  the 
charge  with  such  certainty  that  a  prudent  man  would  feel 
safe  in  acting  upon  it  in  his  own  most  important  affairs  and 
dearest  pei'sonal  interests;  or  unless  the  evidence  convinces 
the  understanding  and  satisfies  the  judgment,  so  that  there  is 
an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of 
the  charge,  there  is  a  reasonable  doubt  of  guilt.  The  evi- 
dence need  not  exclude  every  possible  hypothesis  but  the  guilt 
of  the  defendant. ' ' 

The  rights  of  the  defendant  were  not  prejudiced  by  this  in- 
struction, when  the  whole  charge  is  considered.  (Ablate  v. 
Gibbsy  supra. )  It  is  a  matter  of  regret,  however,  that  cer- 
tain trial  courts  continue  to  seek  instructions  upon  the  subject 
of  ' 'reasonable  doubt"  other  than  those  which  have  received 
the  approval  of  the  Supreme  Court,  and  this  practice  was  ad- 
verted to  in  the  case  last  cited. 

We  have  now  considered  all  the  assignments  of  error  re- 
quiring comment.  In  respect  to  the  other  assignments,  it  is 
sufficient  to  say  that  they  involve  mere  technicalities,  which 
did  not  affect  the  substantial  rights  of  the  defendant,  or  are 
otherwise  devoid  of  merit. 

The  judgment  and  order  appealed  from  are  affirmed. 

Pemberton,  C.  eT.,  and  Hunt,  J.,  concur. 


HUGH  J.    ROGAN,    Respondent,    v.    MONTANA   CEN- 
TRAL RAILWAY  COMPANY,  Appellant. 

[Submitted  Noyember  19, 1887.    Decided  February  28, 1896.] 

Compromise  and  Settlement — Personal  Injury — Damages, 

1 .  CoMPBOMiBB  AHD  SETTLEMENT.— While  pUlotlff  was  rldlug  train  of  defendant,  sev- 
eral of  the  cars  Including  the  one  occupied  by  defendant  became  detached  from  the 
others  and  ran  away;  plaintiff  was  thrown  against  the  side  of  the  car  and  injured, 
but  set  the  breaks  and  stopped  the  train;  he  wrote  for  a  pass,  "as  a  recompense  for 
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stopping"  the  cars,  and  **for  Uttmr"  rendered  the  company:  the  defendant's  sapertn- 
tendent  In  reply  thanked  the  plaintiff  for  his  "services/'  and  wrote  across  plaintiff's 
letter  a  direction  to  Issue  the  pass  on  accoont  **of  serrloes  rendered;  account,  stop* 
ping  train  broken  In  two."   Held,  that  the  lower  court  did  not  err,  to  prejudice.  In 
submitting  to  the  Jury  the  question  of  whether  or  not  plaintiff  accepted  the  pass  as 
full  settlement  of  his  cUUm  for  damages. 
2.    PKB80NAL  INJURY— Damoires.— Where  the  evidence  shows  that  plaintiff  by  reasoa 
of  the  Injuries  he  had  received  from  defendant's  negligence  would  be  permanently 
preveuted  from  superintending  and  giving  his  personal  attention  to  his  business  as  a 
ranchman  and  farmer,  as  he  had  done  before,  that  his  services  were  worth  Sioo  per 
month,  it  was  no  error  to  charge  the  Jury  that  the  amount  of  which  he  might  recover 
was  a  matter  to  be  left  to  the  sound  discretion  of  the  Jury  under  the  evidence. 

Appeal   from  Duitrict   Courts   Leicis  and  Clarke   County, 
11.  N.  Blake^  Judge, 

Action  by  Hugh  J.  Rogan  against  the  Montana  Central 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     AJ9Srmed. 

Statement  of  the  case  by  the  justice  delivering  the  oi)inion. 

Action  to  recover  $10,000,  damages  for  personal  injuries 
sustained  by  plaintiff  and  respondent  while  traveling  as  a  pas- 
senger upon  one  of  the  cabooses  of  defendant  and  appellant 
railroad,  between  Craig,  and  Helena,  Mont.  The  res{x>ndent 
recovered  a  verdict  for  $1,000.  Appellant  appeals  to  this 
court  from  the  judgment  and  an  order  overruling  a  motion 
for  a  new  trial.  The  evidence  of  the  respondent  was  very 
briefly  stated,  to  the  effect  that  upon  the  night  of  March  9, 
1895,  he  got  into  a  caboose  attached  to  a  freight  train,  and 
was  coming  from  Craig  to  Helena;  that  he  was  sleeping  on 
the  seat  of  the  caboose,  when  he  was  suddenly  thrown  violently 
to  the  floor;  that  in  getting  up  he  was  again  thrown  to  the 
side  of  the  car,  and  had  difficulty  to  keep  his  feet;  that  he 
realized  then  that  the  train  had  parted,  and  the  part  he  was  in 
was  running  a\vay  down  grade  towards  Prickly  Pear  Canyon; 
that  he  was  thrown  on  the  edge  of  a  box  in  the  car,  and 
against  a  bucket,  hitting  his  chest  upon  the  bucket,  w^hicb 
caused  him  a  great  deal  of  pain;  that  he  finally  got  out  of  the 
caboose,  and  set  six  brakes  upon  the  runaway  cars,  which 
were  going  at  a  tremendous  rate  of  speed,  and  finally  stopped 
the  train  after  it  had  run  about  15  or  20  miles.     Respondent 
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said  he  was  in  bed  for  three  or  four  days  after  the  accident 
and  was  terribly  sick;  that  the  injury  to  his  breast  was  the 
worst,  and  continued  to  hurt  him  from  the  time  of  the  acci- 
dent up  to  the  time  of  the  trial;  that  both  his  legs  and  shoul- 
ders were  skinned,  and  his  arms  and  shoulders  were  black  and 
blue;  his  head  was  bruised,  and  his  back  was  hurt;  he  did  not 
sleep  well  for  some  time  after  the  accident;  had  plasters  put 
upon  his  body,  and  for  three  weeks  after  he  was  injured  could 
not  lift  anything  without  suffering  pain;  his  legs  were  also 
affected  so  that  he  could  not  swing  his  foot  or  move  as  freely 
as  he  had  been  accustomed  to.  In  relation  to  the  permanent 
injuries,  respondent  said  that  he  could  not  do  any  heavy  work 
at  all;  that  the  pain  in  his  breast  prevented  his  lifting  any- 
thing; that  he  was  affected  by  changes  in  the  weather;  that 
his  appetite  was  not  as  good  as  before  the  accident;  that  he 
did  not  sleep  as  well  as  he  did  before  he  was  hurt;  that  he  had 
not  been  able  to  perform  half  of  his  duties  since  the  accident^ 
by  reason  of  the  pain  in  the  breast;  that  he  never  had  suffered 
from  such  pains  before  he  was  injured.  He  also  testified  that 
he  was  a  ranchman,  and  managed  his  fruit,  vegetable  and 
nursery  ranch  of  212  acres;  that  he  did  most  of  the  principal 
work  in  nursing  shade  trees  and  strawberries  and  looking 
after  the  dairy  department  and  vegetables  on  the  ranch;  that 
he  employed  two  men;  that  he  considered  his  time  worth  $100 
a  month  before  his  injuries,  and  that  it  was  as  necessary  for 
the  duties  which  he  had  performed  to  be  done  after  he  was 
hurt  as  before;  and  that  when  he  tried  to  do  work  he  became 
exhausted  by  the  pains  in  the  breast,  and  had  to  go  to  the 
bouse.  Upon  cross-examination  appellant  sought  to  prove 
that  the  respondent  had  asked  for  and  received  a  pass  from 
the  superintendent  of  the  road  for  all  damages  that  he  might 
have  suffered  in  the  accident  referred  to.  Certain  letters  were 
introduced  wherein  the  respondent  notified  the  superintendent 
of  the  appellant  railroad  of  how  he  had  stopped  the  runaway 
cars,  and  how  he  had  saved  the  company  from  great  damage 
by  preventing  the  destruction  of  freight,  the  burning  of  cars, 
and  in  preventing  the  road  from  being  advertised  in  a  way 
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which  ** would  have  been  detrimental  to  if  The  *  •reward"' 
asked  was  a  time  pass.  To  this  letter  the  superintendent  re- 
plied to  the  effect  that  the  respondent's  letter  was  received  re- 
questing a  time  pass  ''as  a  recompense  for  stopping  some  cars 
that  started  down  hill  from  Silver/'  The  company  declined 
to  issue  a  time  pass,  but  did  offer  to  respondent  a  round-trip 
pass  t()  any  point  between  Butte  and  Havre.  In  closing  the 
letter  referred  to,  the  superintendent  thanked  plaintiff  for  his 
''service:*. "  After  the  receipt  of  this  letter,  the  respondent 
notified  the  superintendent  that  he  did  not  think  a  round-trip 
ticket  was  a  reasonable  compensation  for  the  "labor''  ren- 
dered the  company,  but  stated  that  he  would  be  glad  to  have 
a  pass  to  Great  Falls  from  Helena  and  return.  Across  this 
letter  was  a  notation  by  the  company's  representatives  to  issue 
a  round-trip  pass  on  account  of  'services  rendered;  account, 
stopping  train  broken  in  two  at  Silver."  Subsequently  re- 
spondent told  the  superintendent  that  he  considered  himself 
recoiii))en8ed  by  the  pass  issued  to  him  for  the  services  ren- 
dered, but  that  he  had  been  injured,  and  desired  a  settlement 
on  that  account.  The  superintendent,  although  he  prom- 
ised to  write  to  the  respondent  in  relation  to  his  claim  for  in- 
juries received,  did  not  do  so.  Respondent  then  brought  suit. 
A  physician  testified  in  respondent's  behalf  that  respondent 
was  suffering  from  an  injury  about  the  pectoral  muscle  on  the 
left  side;  that  he  considered  the  injury  reasonably  likely  to 
be  permanent,  and  to  increase  with  age;  that  the  left  side  of 
the  breast  was  sensitive;  and  that  such  an  injury  prevents  a 
man  from  working,  for,  if  he  works,  he  is  apt  to  suffer  a 
great  deal,  because  the  particular  muscle  injured  is  one  needed 
very  much  in  working,  the  arm  depending  largely  upon  it. 
The  appellant  offered  no  testimony  beyond  the  fact  that  Mr. 
McLaren  was  no  longer  the  superintendent  of  its  railway,  and 
was  out  of  the  state  at  the  time  of  the  trial. 

A.  J.  Shores^  for  Appellant. 

R.  li,  PuTcell  and  George  M.  Bourquinn^  for  Respondent. 
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Hunt,  J. — The  first  assiganient  of  error  is  based  upon  the 
insufficiency  of  the  evidence  to  justify  the  verdict.  This  is 
founded  upon  the  argument  that  the  evidence  discloses  that 
Rogan  accepted  the  pass  given  to  him  as  full  compensation  for 
damages  sustained  as  well  as  for  services  rendered.  We  can- 
not take  this  view  of  the  testimony.  Respondent  only  asked 
for  a  reward  for  performing  certain  services,  the  items  of 
which  he  enumerated  in  his  letter.  Evidently  the  appellant 
so  understood  his  request,  for  its  superintendent  replied  by 
thanking  respondent  for  his  "services,"  saying  he  had  received 
respondent's  letter  requesting  a  pass  "as  a  recompense  for 
stopping  some  cars  that  started  down  hill  from  Silver. ' '  Re- 
spondent thereafter  wrote  that  he  would  take  a  pass  as  com- 
pensation for  "labor"  performed,  and  it  was  accordingly  is- 
sued to  him  on  account  of  "services  rendered"  in  stopping  the 
runaway  train.  A  careful  study  of  the  correspondence  be- 
tween the  respondent  and  appellant  satisfies  us  there  is  noth- 
ing to  warrant  the  court  in  holding  that  the  lower  court  erred 
to  appellant^ s  prejudice  in  submitting  to  the  jury  the  question 
of  whether  or  not  the  respondent  accepted  the  pass  given  as  a 
full  acquittance  of  every  claim  he  had  against  the  appellant 
company.  It  rather  looks  as  if  both  parties  had  construed 
the  claim  in  like  manner,  as  one  for  services  performed.  At 
all  events,  the  issue  was  one  for  the  jury  to  pass  upon,  and, 
as  there  is  ample  evidence  to  support  their  verdict,  we  cannot 
disturb  it. 

We  therefore  pass  to  the  instruction  complained  of.  This 
was  as  follows:  "If  you  are  satisfied  by  the  preponderance 
of  the  evidence  that  the  plaintiif  received  any  of  the  injuries 
through  the  causes  specified  in  the  complaint,  you  will  find 
for  the  plaintiff  for  damages  in  such  sum  as  will  compensate 
him  for  the  injuries,  if  any,  he  has  sustained,  not  exceeding, 
however,  the  sum  of  $10,100.  The  elements  entering  into 
damages  are  the  following:  (1)  Such  as  will  compensate  him 
for  the  expense,  if  any,  he  has  paid  or  incurred  for  care  and 
medical  attendance  in  consequence  of  such  injuries,  not  exceed- 
ing the  sum  of  $100.     (2)  If  you  are  satisfied  by  a  preponder- 
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ance  of  the  evidence  that  such  injuries  have  impaired  the 
plaintiff's  power  to  earn  money  in  the  future,  such  sum  as  will 
compensate  him  for  such  loss  of  power.  (3)  Such  reasonable 
sum  as  will  compensate  him  on  account  of  the  pain  and  an- 
guish he  has  suffered  by  reason  of  such  injuries.  (4)  Such 
sum  as  will  compensate  him  for  time  lost,  if  any,  through  any 
of  said  injuries.  The  first  of  these  elements  is  the  subject  of 
direct  proof,  and  is  to  be  determined  by  the  jury  on  the  evi- 
dence they  have  before  them.  The  second,  third,  and  fourth 
elements  are,  from  necessity,  left  to  the  sound  discretion  of 
the  jury  under  the  evidence." 

The  appellant  urges   that   it   was   erroneous    to  leave  the 
amount  of  compensation  for  time  lost  to  the  <*sound  discretion 
of  the  jury,   under   the  evidence."     The    question  of    what 
amount  of  damages  may  be  awarded  for  time  lost  in  certain 
cases  often  becomes  very  difficult,  owing  to  the  nature  and 
extent  of   the  business   of  the  person  who  seeks  a  recovery. 
Take  the  case  before  us  for  an   example.     Respondent  is  a 
ranchman,    making    his    living  by  selling  shade  trees,  small 
fruits,  vegetables,  and  dairy  products.     He  lays  out  the  work, 
oversees  his  farm  and  the  labor  thereof,  and  otherwise  gives 
his  personal  attention  to  such  details  as  go  to  make  his  ranch 
business  successful,  and  which,  if  not  carefully  watched,  would 
result  in  a  serious  loss  to  the  proprietor  or  owner.     Now,  if 
the  person  who  was  injured  had  been  at  the  time  of  the  injury 
an  employe  of  respondent,   the  matter  of  compensation  would 
be  easily  inquired  into,  for  the  value  of  his  labor  m  wages  as 
a  farm  hand  would  be  the  standard  by  which  time  lost  could 
be  readily  ascertained.     But  here  the  earnings  depended  largely 
upon  the  individual  abilities  of  the  respondent,  and  it  was  im- 
practicable to  accurately  measure  the  value  of  his  services  by 
any  general  pecuniary  scale  of  remuneration.     He  offered  his 
own  estimate  of  the  value  of  his  time,  placing  it  at  $100  per 
month.     This  testimony  was  not  objected  to  by  appellant  on 
the  trial,  and  went  to  the  jury  as  evidence  under  which  they 
were  directed  to  consider  the  element  of  damages  for  lost  time, 
if  they  found  respondent  was  injured  by  reason  of  the  acts  of 
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appellant  company.  Of  course,  the  jury  were  not  bound  by 
the  amount  at  which  the  respondent  valued  his  services,  as  a 
necessary  and  legal  measure  of  damages,  and  it  may  be  they 
awarded  respondent  nothing  under  this  particular  head;  but, 
with  the  evidence  before  them,  it  was  proper  for  them  to  con- 
sider it  and  give  it  such  weight  as,  <  4n  the  exercise  of  good 
sense  and  sound  discretion,"  they  thought  it  entitled  to. 
(Sedgwick  on  Damages,  §  180;  iV^  e/.  ExpTe%B  Go.  v.  NichoU^ 
33  N.  J.  Law  434.)  The  judgment  of  the  jury,  under  the 
evidence,  was  the  proper  way  to  arrive  at  just  compensation, 
if  the  issues  were  found  for  the  respondent.  {Loewer  v.  City 
of  Sedaliay  77  Mo.  431;  Feinatein  v.  Jacobs  (City  Ct.  N.  Y.) 
37  N.  Y.  Sup.  346;  Sutherland  on  Damages,  §  1249.) 

Nor  can  we  say  that  the  instruction  was  prejudicial  to  ap- 
pellant's rights  because  it  impliedly  told  the  jury  that  any 
comi^ensation  allowed  to  respondent  for  lost  time  was  not  the 
subject  of  direct  proof,  but  was,  of  necessity,  left  to  their 
sound  discretion.  The  jury  were  to  award  such  damages, 
under  the  evidence,  as  in  their  judgment  seemed  proper.  The 
evidence  admitted,  which  we  treat  as  competent,  merely  dis- 
closed the  somewhat  peculiar  nature  and  extent  of  ifespond- 
ent's  duties,  which  could  not  be  remunerated  by  any  fixed 
standard,  together  with  respondent's  estimate  or  opinion  valu- 
ation of  his  own  services.  Inasmuch  as  the  jury  were  not 
bound  by  this  opinion,  it  follows  that  their  finding  must 
have  been  based  upon  certain  inferences  and  common  knowl- 
edge, rather  than  upon  purely  direct  evidence,  which  proved 
the  fact  of  an  exact  value  of  respondent's  time  without  any 
inference.  As  said  before,  there  was  no  way,  under  the  cir- 
cumstances of  this  case,  of  exactly  measuring  the  value  of  re- 
spondent's time  lost.  It  was  a  fact  to  be  established  by  prov- 
ing other  facts.  Included  among  these  other  facts  were  the 
nature  of  his  duties,  his  position,  his  injuries  and  the  time  he 
lost,  and,  perhaps,  opinions  of  the  value  of  the  services.  All 
such  other  facts,  when  proven,  tended  to  establish  the  fact 
that  respondent's  time  was  worth  something,  and,  although 
this  latter  fact  was  true,  it  still  did   not  conclusively  establish 
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what  amount  his  services  were  worth,  yet  did  afford  an  infer- 
ence that  it  was  worth  a  reasonable  amount,  which  was  neces- 
sarily to  be  found  by  the  jury  in  the  exercise  of  their  best 
judgment.  Thus,  when  analyzed,  the  court  did  not  err  in 
charging  that  the  value  of  the  respondent's  time  was  to  l>e  ar- 
rived at  by  the  exercise  of  the  jury's  best  judgment,  under 
the  evidence  before  them.  Upon  the  whole  case,  we  tind  no 
error,  and  must  affirm  the  judgment. 

Affirmed. 

Pembeuton,  C.  J.,  and  Pigott,  J.,  concur. 


THE   STATE   OF   MONTANA,  ex   rel.    C.  B.   NOLAN, 
Attorney  General,    Plaintiff,    v,    T.  C.  MAR- 
SHALL,   ET   AL.,  AS  Members   of    the 
State  Arid   Land  Grant  Com- 
mission, Defendants. 

[  Submitted  Feb.  14, 1898.    Decided  Feb.  28, 1888.  ] 

Arid  Land  Commission — Powers — HaUroad  Grant — Con- 
tracts— Bonds — District  lumbers* 

1.  By  tbe  Carey  act  and  acts  amendatory  (Acts  Aug.  18. 1894,  and  June  ii,  1896),  tbe 
United  States  conditionally  granted  arid  lands  to  Montana.  To  make  the  gnuit 
ayallable,  the  arid  land  act  (Sess.  Acts  1897,  p.  180),  amending  Political  Code,  pC  s. 
Art.  2,  tit.  8,  created  the  state  arid  land  commission.  Section  3532  authorizes  the 
commission  to  enact  such  rules  for  Its  goyemment,  and;the  carrying  into  effect  of  the 
act,  as  may  seem  Just;  and  Section  8638  authorizes  it  to  take  all  steps  necessary  to 
comply  with  the  conditions  of  the  act,  "to  the  end  that  the  state  may  receiye  the 
full  benefit  and  advantage  accruing  through  or  by  the  terms  of  any  congresskNial 
action."  Held,  that  the  only  limitation  imposed  on  the  commission  Is  that  Its  acts 
must  be  for  the  benefit  of  the  state. 

2.  The  commission  selected  a  large  body  of  land  for  the  purpose  of  reclaiming  It  under 
the  Carey  act.  and  designated  it  as  "District  No.  l."  The  district  was  within  the 
limits  of  the  grant  of  the  Northern  Pacific  Railroad  Company,  the  company  owDlng 
each  alternate  section,  to  which  the  state  could  not  acquire  title.  The  lands  were  all 
arid.  The  commission  had  adopted  a  resolution  that,  where  there  was  morethaa 
enough  water  to  Irrigate  tbe  lands  selected,  any  person  might  contract,  wtth 
the  party  selected  by  the  commission  to  construct  the  state  canal,  to  ex- 
tend such  canal  for  conTeylng  to  his  lands  such  excess  water,  the  addi- 
tional expense  being  borne  by  such  party.  The  commission  proposed  to  contract 
for  a  canal  of  sufficient  capacity  to  Irrigate  tbe  lands  to  which  tlie  state  could  sc- 
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qDire  title,  and  to  contract  with  tbe  Nortbern  Pacific  Railroad  Company,  that  that 
company  would  contract  with  th«  commissioners'  contractor  to  so  enlarge  the  canal 
as  to  furnish  enough  water  to  irrigate  the  whole  district.  Held,  that  the  commission 
was  authorized  to  make  the  proposed  contract  with  the  railroad  company,  if  by  its 
terms  the  rights  of  the  state  to  construct,  control  and  maintain  ditches  and  canals, 
and  a  lien  on  all  the  property  allowed  by  law,  were  fully  preserved. 

t.  The  Carey  act  and  the  arid  land  act  haying  been  enacted  with  full  knowledge  that  the 
fe>tate  could  only  acquire  title  to  each  alternate  section  of  the  arid  lands  in  the  state 
which  lie  within  the  limits  of  the  Northern  Pacific  land  grant,  it  must  have  been 
contemplated  that  the  state  might  reclaim  the  alternate  sections. 

4.  SBGTiox  8686  'Arid  Land  Act)  provides  for  the  issuing  of  bonds  in  series,  **each 
series  to  be  used  to  reclaim  the  lands  of  a  certain  district,"  each  district  and  its  bonds 
to  bear  a  distinct  number.  Section  8641  provides  that  such  bonds  shall  be  made  **a 
lien  upon  and  charged  against  all  lands  embraced  in  the  district  for  the  reclamation 
of  which  such  bonds  are  Issued,  "*  *  *  a  first  Hen  upon  all  water  rights  and  im- 
provements and  upon  the  entire  plant  connected  with  such  district,"  etc.  Btld,  that, 
with  reference  to  districts  where  only  alternate  sections  were  reclaimed,  the  commis- 
sion could  issue  bonds  specifying  on  their  face  that  the  lien  thereof  should  attach 
only  to  lands  to  which  the  state  might  acquire  title  under  the  Carey  act  and  the  canal 
and  water  rights  appurtenant  thereto. 

6.  It  is  further  provided  (Section  3543)  that  the  State  Treasurer  shall  keep  an  account 
with  each  district,  etc.  Held,  that  each  locality  to  be  reclaimed  should  be  designated 
as  a  district  by  number,  and  the  bonds  should  show  on  their  face  that  they  are  liens 
on  the  property  in  the  district  having  the  number  of  the  district  corresponding  with 
tbe  number  on  the  face  of  the  bonds. 

Application  on  the  relation  of  the  state,  by  C.  B.  Nolan, 
Attorney  General,  against  T.  C.  Marshall  and  others,  mem- 
bers of  the  State  Arid  Land  Grant  Commission,  for  a  wiit  of 
prohibition.     Denied. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  i3  an  application  made  to  this  court  for  a  writ  of  pro- 
hibition. As  will  be  seen  from  the  title  of  the  cause,  the  ap- 
plication is  made  in  the  name  of  the  State,  by  the  Attorney 
General,  against  the  defendants,  who  compose  the  members  of 
tbe  State  Arid  Land  Commission. 

It  appears  that  some  time  in  the  year  1897  the  Arid  Land 
Commission,  acting  under  authority  of  Section  3532,  p.  182, 
of  the  Session  Acts  of  1897  of  the  General  Assembly  of  the 
State  of  Montana,  creating  such  commission,  for  the  purpose 
of  reclaiming  the  arid  lands  granted  to  the  state  by  acts  of  con- 
gress, which  section  gives  to  the  commission  "full  power  and 
authority  by  resolution  to  enact  such  rules  for  its  government, 
and  the  carrying  into  effect  of  this  act,  as  to  them  may  seem 
just  and  reasonable,  and  not  inconsistent  with  law,'^  adopted 
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the  following  resolution:   <'If  at  the  source  of  supply  and  point 
of  diversion  there  shall  appear  to  be  waters  in  excess  of  the 
amount  necessary  for  the   irrigation   of   lands  selected  and 
proposed  to  be  reclaimed  under  the  Carey  act,  then,  and  only 
in  that  event,  any  individual  or  corporation  may  contract  with 
the  party  who  may  by  this  commission  and  under  the  law  be 
selected  to  construct  the  state  canal,  to  enlarge  and  extend 
such  canal  or  water  system  for  conveying  to  his  or  its  respec- 
tive lands  such  excess  waters,  and  such  party  shall  have  the 
exclusive  right  to  contract  with  such  individual  or  corpora- 
tion, and  any  and  all  charges  and  expenses  incurred  on  behalf 
of  such  additional  construction  shall  be  paid  by  such  indi- 
vidual or  corporation,  and  all  such  contracts  shall  be  entered 
into  prior  to  the  beginning  of  the  actual  construction,  and  be 
done  according  to  the  plans  and  specifications,  and  under  the 
superintendence  of  this  commission;  and  the  individual  or  cor- 
poration  so  contracted  with   shall   be  furnished  such  excess 
water   by  this  commission  without  any   additional  cost  for 
water  rights,  except  the  annual  rental  or  tolls  charged  accord- 
ing to  law.     Such  individual  or  corporation  shall  be  credited 
and  charged  with  an  amount  per  acre  equal  to  the  sum  assessed 
against  similar  lands  adjoining  and  belonging  to  the  district. '' 
It  appears  from  the  affidavit  of  the  Attorney  General  that, 
in  pursuance  of  such  resolution,  the  commission   selected  a 
large  body  of  land  in  Yellowstone  county,  for  the  purpose  of 
reclaiming  the  same  under  the  law,  and  designated  the  land  so 
selected  as  ^'District  No.   1.^'     This  affidavit  further  shows 
that  there  are  about  10,000  acres  of  land  in  the  district  which 
may  be  reclaimed  by  the  commission  for  the  state  under  the 
congressional  legislation  known  as  the  <<Carey  Act,''  and  that 
there  are  about  15,000  acres  belonging  to  the  Northern  Pacific 
Railroad  Company  and  other   parties;  that  the  lands  in  said 
district  are  embraced  within  the  limit  of  the  land  grant  of  the 
Northern   Pacific  Railroad  Company,  and  that  said  railroad 
company  owns  each  alternate  section  of  the  land  therein;  that 
all  of   the  lands  in  the  district  are  arid  lands,  and  require  irri- 
gation in  order  to  reclaim  them;  and  that  the  commission,  io 
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selecting  the  lands  in  said  district,  only  included  the  alternate 
sections  not  belonging  to  the  railroad  company  as  the  only 
lands  to  which  the  state  could  acquire  title  under  the  provisions 
of  the  Carey  act  and  acts  amendatory  thereof.  The  Attorney 
General  contends  that  all  of  the  lands  embraced  within  the 
exterior  boundaries  of  the  district  should  be  included  as  a 
part  of  the  district,  whether  they  belong  to  the  railroad  com- 
pany or  to  other  parties.  The  affidavit  further  alleges  that 
the  commission,  in  constructing  the  canal  to  carry  water  u[>on 
the  lands  embraced  within  said  district,  is  only  making  pro- 
vision for  a  ditch  sufficiently  large  to  supply  water  to  irrigate 
the  lands  to  which  the  state  may  acquire  title  under  the  Carey 
act,  and  is  making  no  provision  to  supply  water  to  the  lands 
belonging  to  said  railroad  company  and  other  parties.  The 
Attorney  General  contends  in  his  affidavit  and  argument  that 
the  commission  has  no  authority  to  constitute  a  district  in 
which  the  railroad  company  owns  each  alternate  section  of  the 
lands,  or  where  other  parties  own  lands  therein;  in  other 
words,  that  the  commission  must  select  its  lands  in  a  section, 
called  a  '^district,"  where  the  lands  are  free  from  the  owner- 
ship of  any  corporation  or  person.  He  further  contends  that 
the  amount  which  the  commission  can  expend  in  the  reclama- 
tion of  the  land  in  such  district  is  not  sufficient  for  the  pur- 
pose of  reclaiming  all  the  lands  embraced  within  the  district, 
and  therefore  that  the  commission  has  no  power  to  select  such 
lands  and  proceed  under  the  law  for  the  reclamation  thereof. 
The  affidavit  further  shows  that  it  is  the  purpose  and  intention 
of  the  commission  to  enter  into  a  contract  with  the  Northern 
Pacific  Railroad  Company  by  which  the  railroad  company  will 
enter  into  a  contract  with  the  contractor  selected  by  the  com- 
mission for  the  building  of  the  state  canal  to  irrigate  the 
lands  in  the  district;  that  under  such  contract  the  railroad 
company  will  furnish  Inoneys  sufficient  to  so  enlarge  the  ditch 
or  canal  that  is  to  be  constructed  by  the  commission  alone, 
with  the  funds  at  its  disposal,  as  that  the  canal  will  furnish 
water  sufficient  to  irrigate  all  the  lands  in  the  district.  It 
appears,  also,. by  the  affidavit,  that  the  commission  prop)oses 
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to  issue  bonds  in  accordance  with  the  provisions  of  the  law, 
and  which  are  to  express  upon  their  face  that  they  are  only 
to  be  a  lien  upon  such  lands  in  the  district,  and  the  canal  con  ■ 
structed  for  the  purpose  of  irrigating  the  same,  as  the  state 
can  acquire  title  to  under  the  provisions  of  the  Carey  act. 
The  application  asks  that  the  commission  be  prohibited — Fir.st, 
from  establishing  a  district  comprising  sections  of  land  de- 
tached from  and  not  contiguous  to  each  other;  second,  from 
constructing  a  canal  or  ditch  of  the  capacity  only  sufScient  to 
irrigate  lands  to  which  the  state  can  acquire  title  under  the 
Carey  act;  third,  from  making  a  contract  with  the  Northern 
Pacific  Railroad  Company,  or  any  other  corporation  or  person, 
for  t  he  enlargement  of  the  canal  contemplated,  so  as  to  make 
the  same  sufficient  to  irrigate  other  lands  than  those  to  which 
the  state  may  acquire  title  under  the  Carey  act;  fourth,  from 
the  issuing  of  bonds  specifying  upon  their  face  that  the  lien 
thereof  shall  attach  only  to  lands  to  which  the  state  may  ac- 
quire title  under  the  provision  of  the  Carey  act,  and  the  canal 
and  water  rights  appurtenant  thereto;  and,  fifth,  from  con- 
structing said  canal  so  that  the  expense  of  the  same  would  be 
in  excess  of  $12.50  per  acre.  To  this  application  for  the 
writ  of  prohibition  the  commission  filed  a  general  demurrer. 
Under  the  issues  thus  tendered,  this  court  is  called  upon  to 
determine  the  powers  of  the  commission  under  the  law. 

C.  B.  JVolaUy  Attorney  (jeneral,  in  pro  per. 

Donald  Bradford  and  Wm,    Wallacey  for  Defendants. 

Pembekton,  C.  J. — The  extent  of  the  powers  of  the  State 
Arid  Land  Grant  Commission,  under  the  laws  of  the  state  en- 
acted to  enable  the  state  to  secure  the  benefits  to  arise  from 
the  lands  granted  by  the  government  of  the  United  States  by 
the  Carey  act  and  acts  amendatory  thereof,  is  a  very  import- 
ant question.  The  general  government  has  by  law  made  to 
the  state  conditionally  a  magnificent  donation  of  lands.  It  is 
of  the  highest  importance  that  the  legislature  of  the  state 
should  make  provision  by  law  for  performing  the  conditions 
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upon  which  the  right  of  the  people  to  acquire  the  lands  thus 
donated  depends.  Our  legislature,  appreciating  this  im- 
portant duty  to  the  people,  has  teen  prompt  in  taking  the 
necessary  steps  and  providing  the  essential  means  for  acquir- 
ing title  to  the  arid  lands  granted,  as  said  above,  to  the  state. 
In  the  wisdom  of  the  legislature,  the  creation  of  a  commission, 
with  full  powers  to  perform  and  comply  with  the  conditions 
imposed  by  congress  as  prerequisites  to  acquiring  these  lands, 
seemed  the  proper  instrumentality  to  be  used  for  this  import- 
ant ))urpose.  The  last  Legislative  Assembly,  to  effectuate 
this  object,  passed  an  act  entitled  '<An  act  to  amend  Sections 
3530,  3531,  3532,  3533,  3534,  3535,  3536,  353T,  3538.  3539, 
3540,  3541,  3542,  3543,  3544,  3545,  3546,  354T,  Article  2, 
Title  8,  of  the  Political  Code  of  the  State  of  Montana,  creat- 
ine: the  State  Arid  Land  Grant  Commission  and  detininor  its 
powers  and  duties,  and  to  add  thereto  Sections  3548,  3549, 
3550,  3551,  3552,  3553,  3554,  3555,  3556,  3557,  3558,  3559, 
3559a,  3559b,  3559c,  3659d,  3559e,  3559f. 

To  provide  for  the  reclamation  of  arid  lands  granted  to  the 
Stat^  of  Montana  by  acts  of  congress  and  to  provide  for  the 
issuance  of  bonds  and  the  appropriation  of  money  for  the  carry- 
ing of  this  act  into  effect  and  the  payment  of  expenses  hereto- 
fore incurred  and  warrants  heretofore  issued  by  the  State  Arid 
Land  Grant  Commission.''  (Sess.  Acts  1897,  p.  180.)  Section 
3530  of  the  act  is  as  follows  :  <^That  for  the  purpose  of  en- 
abling the  state  to  accept  the  offer  of  the  United  States,  made 
in  ail  act  of  congress  approved  August  18,  1894,  entitled  An 
act  making  appropriations  for  sundry  civil  expenses  of  the 
government  for  the  fiscal  year  ending  June  30,  1895,  and  for 
other  purposes,'  and  as  amended  by  an  act  of  congress  ap- 
proved June  11,  1896;  for  the  purpose  of  reclaiming  the 
lands  therein  mentioned  in  accordance  with  the  terms  of  said 
acts,  a  commission  shall  be  and  is  hereby  created  under  the 
name  of  the  State  Arid  Land  Grant  Commission,  which  hhall 
consist  of  five  members,  and  they  and  their  successors  fehall 
remain  and  continue  to  be  such  commission  for  all  the  pur- 
poses hereinafter  provided."     Section  3532  of  the  act  pro- 
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vides,  among  other  things,  as  follows :  ^'The  said  commis- 
sion shall  have  full  power  and  authority  by  resolution  to 
enact  such  rules  for  its  government  and  the  carrying  into 
effect  of  this  act  as  to  them  may  seem  just  and  reasonable  and 
not  inconsistent  with  law." 

Section  3533  of  the  act  provides  :  <<That  said  commission 
shall  have,  and  it  is  hereby  given  full  power  and  authority  to 
take  all  steps  necessary  to  comply  with  all  and  singular  the 
conditions  of  said  act  of  congress,  and  of  any  and  all  amend- 
ment or  amendments  thereto,  or  other  act  or  acts  of  congress 
pertaining  thereto,  to  the  end  that  the  state  may  receive  the 
full  benefit  and  advantage  accruing  to  it,  through  or  by  the 
terms  of  any  congressional  action." 

It  is  evident  that  the  Legislative  Assembly  intended  to  give, 
and  did  give,  very  extensive  powers  to  the  commission  by 
these  sections  of  the  law.  The  question  arises,  what  steps 
may  the  commission  take,  or  what  contracts  may  it  enter  into, 
<  'to  the  end  that  the  state  may  receive  the  full  benefit  and  ad- 
vantage accruing  to  it,  through  or  by  the  terms  of  any  con- 
gressional action"  by  which  the  arid  lands  were  intended  to 
be  donated  to  the  state  ?  It  would  seem  that  the  only  limita- 
tion imposed  by  this  legislation  on  the  extent  to  which  the 
commission  can  go  in  their  efforts  to  reclaim  the  arid  lands  do- 
nated to  the  state  is  that  the  steps  taken,  means  used,  or  con- 
tracts entered  into  by  the  commission  shall  be  for  the  benefit 
of  the  state.  Tested  by  this  standard,  are  the  steps  contem- 
plated to  be  taken,  and  the  contracts  intended  to  be  entered 
into,  by  the  commission,  as  shown  by  the  resolution  set  out  in 
the  statement,  and  alleged  in  the  affidavit  of  the  Attorney 
General,  for  the  construction  of  a  ditch  to  reclaim  the  lands 
in  district  No.  1,  the  specifying  upon  the  face  of  the  bonds  to 
be  issued  to  what  the  lien  thereof  shall  attach,  or  shall  not  at- 
tach, etc.,  for  the  benefit  of  the  state?  Are  these  contem- 
plated acts  of  the  commission  inconsistent  with  or  prohibited 
by  law  ? 

It  does  not  appear  that  the  reclamation  of  the  land  to  which 
the  state  might  acquire  title  in  District  No.  1,  under  the  con- 
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gressional  legislation  in  question,  by  a  proper  contract  with 
the  Northern  Pacific  Railroad  Company,  will  not  be  to  the 
benefit  and  advantage  of  the  state.  Is,  then,  the  making  of 
snch  a  contract  as  is  contemplated  by  the  commission  with  the 
railroad  company  inconsistent  with  or  prohibited  by  law  ?  Let 
us  look  at  the  circumstances  and  conditions  that  confront  the 
commission  in  relation  to  these  lands.  The  railroad  company 
owns  each  alternate  section  of  the  lands  in  the  district  selected 
by  the  commission  for  reclamation.  Congress  enacted  the 
Carey  act  and  acts  amendatory  thereof,  and  our  own  Legiula- 
tive  Assembly  passed  the  act  under  which  the  commission 
claims  power  to  act,  with  full  knowledge  that  the  state  could 
only  acquire  title  to  each  alternate  section  of  the  arid  lands  in 
the  state  which  lie  within  the  limits  of  the  Northern  Pacific 
land  grant;  anjl,  if  it  was  not  within  the  contemplation  of 
these  legislatiye  bodies  that  the  state  might  reclaim  and  ac- 
quire title  to  such  alternate  sections  of  land  within  the  railroad 
land  grant,  the  right  to  acquire  the  same  should  have  been  ex- 
cluded. We  are  of  the  opinion  that  no  such  exclusion  was  de- 
sired or  intended  by  congress  or  the  legislature  of  this  state. 
If  the  right  of  the  state  to  acquire  lands  thus  situated  be  de- 
nied, it  will  be  difficult,  if  not  impossible,  for  the  state  to  ob- 
tain the  full  substantial  benefits  intended  to  be  granted  by  the 
Carey  act;  for  we  very  much  doubt  if  the  commission  could 
find  any  considerable  bodies  of  arid  lands  in  the  state,  where 
water  and  other  facilities  for  reclamation  could  be  found, 
without  encountering  the  claims  of  the  Northern  Pacific  Rail- 
road Company,  or  some  other  corporation,  or  the  possesbion 
and  rights  of  individuals.  So  we  cannot  agree  with  the  con- 
tention that  the  state  may  not  by  its  commission  take  the 
necessary  steps  to  reclaim  arid  lands  in  localities  where  the 
Northern  Pacific  Railroad  Company,  or  any  other  corporation 
or  individuals,  own  alternate  sections  or  other  parts  of  the 
lands  in  such  localities.  To  so  hold  would  be  to  establish  a 
rule  that  would  be  detrimental  in  the  highest  degree  to  the  in- 
terest and  welfare  of  the  state. 

In  their  ai'guments  counsel  have  shown  considerable  inter- 
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est  and  anxiety  concerning  the  question  as  to  what  property 
the  lien  of  the  bonds  provided  for  in  Section  3541  of  the  act 
under  consideration  shall  attach;  also  as  to  what  powers  the 
commission  shall  have  and  exercise  under  Section  3546,  and 
other  sections  of  the  act,  in  the  event  it  is  held  it  has  the 
power  to  make  the  contracts  it  contemplates  making  with  the 
railroad  company  for  the  reclamation  of  the  lands  in  District 
No.  1.  But  these  sections  of  the  law,  as  does  the  entire  act, 
contemplate  the  attaching  of  liens  specified  in  the  bonds  to  be 
issued  by  the  commission,  and  the  doing  of  things  by  the  com- 
mission enumerated  especially  in  Section  3546,  under  circum- 
stances and  conditions  entirely  different  from  those  surround- 
ing the  actions  of  the  commission  as  shown  by  the  record  in 
this  case.  The  entire  law,  including  the  sections  upon  which 
special  emphasis  is  laid,  has  reference  po  ditches  al- 
ready constructed  and  a  district  of  arid  lands  already  re- 
claimed by  the  commission,  where  no  corporation  or  individual 
owns  any  part  of  the  lands  included  in  the  district  or  locality. 
In  such  case  the  lien  of  the  lands  attaches  to  property,  and 
the  powers  of  the  commission  refer  to  rights  of  the  state  al- 
ready acquired.  In  the  case  at  bar  we  are  looking  forward  to 
the  action  which  the  board  contemplates  doing  in  the  future, — 
to  a  condition  or  state  of  facts  not  covered  by  the  terms  of  the 
law  as  we  find  it  in  the  statutes.  The  question  is,  then,  not 
what  the  commission  may  do  with  reference  to  the  condition 
and  state  of  affairs  provided  for  by  the  terms  of  the  law,  but 
what  may  it  do  <<to  the  end  that  the  state  may  receive  the  full 
benefit' '  of  the  congressional  legislation  under  discussion,  in 
view  of  the  conditions  and  circumstances  confronting  and  sur- 
rounding it,  which  are  not  provided  for  by  the  terms  of  the 
statute  (  Are  the  things  which  the  commission  contemplates 
doing — are  the  contracts  it  intends  to  make,  as  is  charged,  in 
order  to  reclaim  the  lands  in  question — inconsistent  with  or 
prohibited  by  the  law  ?  This  is  the  question  we  are  called 
upon  to  answer,  as  we  understand  the  case.  We  find  nothing 
in  the  letter  or  spirit  of  the  law  to  prevent  such  action  on  the 
part  of  the  commission.     The  Legislative  Assembly  has  given 
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the  commission  very  extensive  powers  in  the  premises,  as  we 
think  for  the  wise  and  patriotic  purpose  of  developing  and 
promoting  the  resources  and  welfare  of  the  state,  and  we 
would  hesitate  long  before  we  could  consent  to  such  restricted 
construction  of  the  law  as  would  thwart  the  high  purpose  of 
the  legislative  branch  of  the  state. 

The  restriction  placed  upon  the  action  of  the  commission  by 
the  law  is  that  whatever  steps  it  shall  take,  whatever  means  it 
shall  employ,  and  whatever  contracts  it  shall  make  with  any 
corporation  or  person,  in  order  to  reclaim  the  arid  lands  of 
the  state,  such  steps,  such  means  and  such  contracts  shall  be 
for  the  benefit  of  the  state.  Under  this  test,  then,  if  the  com- 
mission shall  take  any  steps,  adopt  any  means,  or  make  any 
contracts  with  any  one  in  the  premises  that  shall  not  be  found 
to  be  for  the  benefit  of  the  state,  upon  proper  investigation, 
then  all  such  acts  of  the  commission  would  be  held  to  be  void, 
as  done  without  authority  of  law.  This  restriction  should  be 
strictly  enforced.  Whatever  contracts  the  commission  shall 
make,  under  conditions  and  circumstances  presented  by  this 
record,  with  any  corporation  or  person,  should  be  in  writing, 
properly  acknowledged  and  certified,  and  placed  of  record; 
and  in  such  contract  the  right  of  the  state  to  supervise  the 
construction  of  canals  and  ditches,  the  right  of  the  state  to 
control  and  maintain  the  same  for  all  time,  and  the  right  to 
proper  liens  on  such  ditches  and  canals  and  improvements  for 
the  cost  of  construction  and  maintenance  thereof,  should  and 
must  be  fully  provided  for  and  preserved  in  such  contracts,  so 
that  the  assigns  of  such  corporations  and  persons  shall  take 
any  interest  that  may  be  acquired  in  the  same  subject  to  the 
rights  of  the  state.  In  other  words,  by  the  terms  of  the  con- 
tracts that  the  commission  shall  enter  into  with  any  corpora- 
tion or  person,  the  rights  of  the  state  to  construct,  control 
anil  maintain  the  ditches  and  canals,  and  a  lien  on  all  the  prop- 
erty allowed  by  law,  shall  be  fully  preserved;  and,  unless  so 
preserved,  such  contracts  could  not  be  held  to  be  for  the  bene- 
fit or  best  interests  of  the  state. 

The  holding  that  the  commission  may  make  the  contracts 
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contemplated  with  the  railroad  company  does  away  with  the 
objection  that  the  reclamation  of  the  lands  to  which  the  state 
may  acquire  title  will  cost  an  amount  in  excess  of  that  allowed 
by  law.  Under  such  contract,  the  commission  would  not  be 
required  to  expend  over  $125,000,  the  amount  it  is  conceded 
it  may  lawfully  expend  to  reclaim  the  lands  in  the  district  to 
which  the  state  can  acquire  title. 

There  has  been  considerable  discussion  by  counsel  as  to 
what  importance  should  be  attached  to  the  word  < 'district^'  as 
used  in  the  statute.  We  think  it  was  the  intention  of  the 
legislature  that  the  commission  should  designate  each  locality 
or  section  where  land  is  to  be  reclaimed  as  a  district,  giving  it 
a  number,  thereby  distinguishing  it  from  other  localities  or 
sections  where  the  work  of  reclamation  is  to  be  prosecuted  by 
the  commission,  so  that  the  bonds  to  be  issued  for  each  dis- 
trict, as  required  by  law,  may  show  on  their  face  to  what  dis- 
trict they  belong,  and  upon  the  property  of  what  particular 
district  they  are  to  be  a  lien.  The  State  Treasurer  is  also  re- 
quired to  keep  an  account  with  each  district.  The  conveni- 
ence of  all  concerned  can  be  best  subserved  and  confusion 
avoided  by  designating  each  locality  or  section  to  be  reclaimed 
as  a  *  ^district''  by  a  number,  and  then  let  the  bonds  show  on 
their  face  that  they  are  liens  on  the  property  in  the  district 
having  the  number  of  the  district  corresponding  with  the 
number  on  the  face  of  the  bonds.  (Arid  Land  Act,  §§  3536, 
3541,  3543.)  Further  than  this  we  are  unable  to  discover 
that  any  importance  should  be  attached  to  the  question  of  dis- 
tricts. 

Having  fully  considered  the  questions  presented  in  this  pro- 
ceeding, we  are  of  the  opinion  that  it  has  not  been  shown  thai 
the  commission  has  exceeded,  or  that  it  will  exceed,  the 
powers  conferred  upon  it  by  law,  by  doing  the  things  charged 
in  the  affidavit  of  the  plaintiff,  which  are  fully  set  out  in  the 
statement;  nor  has  it  been  shown  that  the  making  of  the  con- 
tracts contemplated  by  the  commission,  as  shown  by  the  reso- 
lution in  the  statement,  and  allegations  contained  in  plaintiff^s 
affidavit,  are  inconsistent  with  or  prohibited  by  law.     We  are 
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of  the  opinion  that  the  commission  may  make  the  contem 
plated  contracts  for  the  purpose  of  reclaiming  the  arid  lands 
the  state  may  acquire  under  the  Carey  act,  provided,  always, 
that  such  contracts  are  so  made  and  carried  out  as  to  preserve 
all  the  rights  of  the  state,  to  the  end  that  the  state  may  re- 
ceive the  full  benefit  of  the  congressional  legislation  granting 
to  it  the  lands  in  question.  If  the  contracts  come  within  this 
rule,  they  will,  we  think,  be  valid  as  authorized  by  law;  other- 
wise they  ^ill  be  void.     The  writ  is  therefore  denied. 

Hunt  and  Pigott,  J  J. ,  concur. 
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Injtmction — Discretion — Tenants    in    Common    of    Mining 
Claims, 

1.    IKJUKCTION— Dtocretfbti.— An  order  graatlDg  a  preliminary  Injunction  will  not  be 
disturbed,  unless,  as  a  matter  of  law,  under  the  circumstances  disclosed,  the  plaintiff 
not  entitled  to  the  order. 

(623) 
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2.  Mining  Claiiib— Temxnte  in  Common.— Under  Section  602,  Code  of  Civil  Procedure, 
one  co-tenant  has  the  same  remedy  by  injunction  against  his  co-owner,  who  assumes 
extlusive  ownership  over  or  destroys  or  lessens  the  value  of  the  property  held  in  com- 
mon, as  he  would  have  If  the  acts  complained  of  were  those  of  a  stranger  to  the 
title. 

3.  8amb.— Hefd,  accordingly,  that  a  tenant  in  common  is  entitled  to  an  Injunction  re- 
straining his  co-tenant  from  constructing,  over  the  premises  owned  by  them  In  com- 
mon, a  tramway,  which  was  intended  to  be  used  by  the  defendant  only  and  for  the 
benefit  of  its  own  separate  property. 

Appeal  from  District  Courts  Silver  Bow  County*  William 
Clancy  J  Jvdge. 

Action  by  Daniel  W.  Connole  and  others  against  the  Bos- 
ton &  Montana  Consolidated  Copper  &  Silver  Mining  Com- 
pany and  another.  From  the  granting  of  an  injunction  pen- 
dente  lite,  defendants  appeal.     Affirmed. 

William  II.  De  Witt,  J.  7^.  Forbia  and  Louis  Marshall^  for 
Appellants. 

e/.  «/.  McIIatton  and  Robert  B.  Smith,  for  Respondents. 

PiGOTT,  J. — ^This  is  an  appeal  by  defendants  from  an  order 
granting  an  interlocutory  injunction,  restraining  them  from 
constructing  or  operating  a  tramway  over  the  surface  of  the 
Snohomish  lode  claim,  situate  in  Silver  Bow  county. 

It  appears  fr^m  the  pleadings  and  admissions  that  the 
plaintiffs  and  the  defendant  Butte  &  Boston  Consolidated  Min- 
ing Company  are  tenants  in  common  of  the  lode  claim,  plaint- 
iffs owning  an  undivided  one-half  interest  therein,  and  said  de- 
fendant the  other  half;  that  all  the  acts  of  the  defendant  Bos- 
ton &  Montana  Consolidated  Copper  &  Silver  Mining  Com- 
pany which  are  complained  of  were  performed  with  the  con- 
sent of  its  co-defendant;  that  defendant  entered  upon  the  claim 
for  the  purpose  of  constructing  a  tramway  thereon;  that  the 
tramway,  when  constructed,  was  to  be  the  property  of  the  de- 
fendant Butte  &  Boston  Consolidated  Mining  Company,  and  to 
be  used  by  it  for  its  benefit.  The  complaint  alleges,  among 
other  things,  that  defendants  had  removed  earth  and  rock 
from  the  surface  of  the  claim,  and  had  constructed  ditches, 
and  thrown  up  a  large  embankment  thereon,  and  thereby  de- 
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stroyed  the  surface  in  divers  places,  and  were  constructing  a 
tramway;  that  defendants  are  threatening  to  continue  the 
tre8(>a8se8,  and  to  construct  such  tramway,  for  the  purpose  of 
hauling  different  kinds  of  material  thereover;  and  that,  unless 
restrained,  defendants  would  repeat  the  trespasses,  and  plaint- 
iffs would  be  obliged  to  bring  a  multiplicity  of  suits  against 
them;  and  that,  unless  restrained,  they  would  construct  and 
operate  a  tramway  in  disregard  of  plaintiffs'  rights,  and  so  as 
to  impose  a  great  burden  upon  the  interest  of  plaintiffs  in  the 
claim. 

The  answer  denies  any  destruction  of  the  surface,  and  al- 
leges that  the  surface  is  valuable  only  for  rights  of  way,  and 
for  mining  operations. 

Upon  the  hearing  of  the  order  to  show  cause  why  an  in- 
junction ^^tu^^^  lite  should  not  issue,  evidence  was  adduced 
tending  to  support  the  allegations  of  the  complaint,  and  to  the 
effect  that  the  tramway  in  question  is  intended  to  be  a  perma- 
nent structure,  built  by  throwing  up  an  embankment  and  lay- 
ing ties  and  railroad  iron  thereon  for  the  purpose  of  running 
cars  over  it,  and  that  the  intention  of  the  defendants  was  and 
is  to  extend  the  tramway  over  the  Snohomish  claim,  and  thence 
northerly  beyond  that  claim  to  other  mines  owned  exclusively 
by  the  defendants,  and  to  haul  ores  over  the  tramway  from 
these  mines  to  the  smelter  of  the  Butte  &  Boston  Company; 
that  a  portion  of  the  embankment  near  the  shaft  of  the  Sno- 
homish lode  is  about  15  feet  in  height  on  the  uphill  side;  that 
the  tramway  as  now  constructed  is  in  part  on  trestles;  that  the 
tramway  is  an  obstruction  to  the  road  now  upon  the  Sno- 
homish claim;  that  the  tramway  as  laid  out  would  be  an  in- 
jury to  the  claim,  and  would  interfere  with  the  sinking  of  the 
shafts  on  the  easterly  part  of  the  ground,  and  with  the  dump 
from  a  shaft  now  on  the  claim:  that  the  tramway  would  also 
interfere  with  work  necessary  to  be  done  for  the  ascertain- 
ment of  the  apex  of  the  vein;  that  a  tramway  across  a  mine  is 
always  an  objectionable  feature,  and  is  never  permitted  unless 
laid  by  the  owners  for  their  own  use.  It  further  appeared 
that  the  plaintiffs  are  not  mining  the  ground,  and  that  the  de- 
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fendant  Butte  &  Boston  Consolidated  Mining  Company, 
through  its  lessees  or  licensees,  is  mining  the  claim,  and  that 
these  persons  have  no  lease  or  permission  from  plaintiffs  ta 
mine. 

While  some  testimony  was  given  from  which  the  infer- 
ence might,  perhaps,  be  drawn  that  the  tramway  would  not 
seriously  interfere  with  the  enjoyment  and  use  of  the  claim, 
still  the  evidence  tended  to  prove  the  material  allegations  of 
the  complaint,  and  was  of  a  character  sufficiently  substantial 
to  warrant  us  in  holding  that  the  court  below  did  not  abuse  it& 
disci etion  in  granting  the  temporary  injunction,  unless,  as  a 
matter  of  law  under  the  circumstances  disclosed,  plaintiffs  are 
not.  entitled  to  enjoin  defendants  from  committing  the  supposed 
trespasses  upon  the  common  property. 

May  one  co-owner,  under  the  facts  which,  for  the  purposes 
of  this  appeal,  must  be  assumed  to  exist,  maintain  a  suit  for 
an  injunction  against  his  co-owner  ?  We  think  the  question 
is  answered  by  this  court  in  Anaconda  Copper  Mining  Co.  v. 
Butte  i&  Boston  Mining  Co.,  17  Mont.  519,  43  Pac.  924. 
In  that  case.  Section  692  of  the  Code  of  Civil  Procedure  was 
interpreted.  It  was  so  construed  as  to  confer  upon  a  tenant 
in  common  the  right  to  an  injunction  against  a  co-tenant  who 
assumes  and  exercises  exclusive  ownership  over,  or  destroys, 
lessens  in  value,  or  otherwise  injures,  the  property,  whenever 
he  would  have  such  right  as  against  a  stranger  to  the  subject 
of  common  ownership.  If  the  question  were  one  of  first  im- 
pression in  this  court,  the  writer  would  not  be  prepared  to 
yield  assent  to  the  doctrine  of  the  case  cited.  But  the  rule 
announced  is  now  the  law  of  the  state.  Moreover,  it  has,  pre- 
sumptively, met  with  popular  approval,  since  the  Legislative 
Assembly  has  not  seen  fit  to  make  any  change  affecting  Sec- 
tion 592.  {District  of  Columbia  v.  Woodbury,  136  U.  S.  457, 
10  Sup.  Ct.  990  ;  Sullivan  v.  City  of  Helena,  10  Mont.  144, 
26  Pac.  94.)  .  If  the  rule  announced  is  not  satisfactory  to  the 
people,  it  can  be  abrogated  by  statute. 

Following  the  principle  upon  which  the  case  in  17  Mont, 
and  43  Pac.    was  decided,  we  must  hold  that  the  acts  of  the 
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defendants  constitute  an  assumption  and  exercise  of  exclusive 
ownership  over  a  portion  of  the  property  owned  in  common 
by  plaintiffs  and  defendant  Butte  &  Boston  Consolidated  Min- 
ing Company.  The  tramway  is  the  property  of  one  of  the  de- 
fendants. It  is  a  permanent  structure.  It  can  be  used  for  no 
purpose  other  than  that  intended  by  defendants,  and  is  de- 
signed to  be  used  by  defendants,  and  not  by  plaintiffs.  Nor 
is  this  use  to  be  limited  to  the  Snohomish  claim.  On  the 
contrary,  one  purpose  of  its  construction  is  to  provide  a 
means  for  hauling  ores  over  the  common  property  from  the 
mines  owned  by  the  defendants  to  the  smelter  of  one  of  them. 
Such  additional  burden  upon  the  interest  of  plaintiffs  will  not 
be  permitted  without  their  consent.  (See  Palmer  v.  Palmer^ 
150  N.  Y.  149,  44  N.  E.  966.) 

The  acts  of  the  defendants,  as  characterized  by  their  admis- 
sions, amount  to  an  ouster  of  the  plaintiffs  from  that  portion 
of  the  surface  of  the  claim  which  is  covered  by  the  tramway. 
(Bennett  v.  Clemencey  6  Allen  10;  Byam  v.  Bickfora^  140 
Mass.  31,  2  N.  E.  687;  Shumway  v.  Holbrook,  1  Pick.  117; 
Gordon  v.  Pearson^  1  Mass.  323.)  Injunction  is  an  appropri- 
ate remedy  as  against  a  stranger  for  the  injury  threatened 
( Payne  v.  Railroad  Co, ,  46  Fed.  546),  and  may  be  invoked, 
also,  to  prevent  a  multiplicity  of  actions  at  law  to  recover 
damages  for  injuries  suffered  by  reason  of  such  trespasses  as 
the  defendants  declare  they  will  commit.  [Pappenheim  v. 
SaUway  Co.,  128  N.  Y.  436,  28  N.  E.  518.) 

Ingalls  v.  Nemhall,  139  Mass.  268,  30  N.  E.  96,  is  not  in 
point.  There  the  structure  erected  upon  the  common  prop- 
erty was  temporary  in  character,  easily  susceptible  of  removal, 
and  was  used  by  all  the  co-owners. 

The  court  did  not  err  in  granting  the  injunction  pendente 
lite.     The  order  appealed  from  is  afiSrmed,  with  costs. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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F.  AUGUST  HEINZE,  Respondent,  ^^  BOSTON  &  MON- 
TANA CONSOLIDATED  COPPER  AND  SILVER 
MINING  COMPANY,  Appelulnt, 

AND 

MONTANA   ORE   PURCHASING    COMPANY,  Respond 
ent,   v.  boston  &  MONTANA  CONSOLIDATED 
COPPER    AND    SILVER    MINING   COM- 
PANY, Appellant. 


[ Submitted  Feb.  16, 1898.    Decided  March  7, 1896.] 

Injunction  Pendente  Lite — Discretion — Mining  Claims. 


1.  Injunction  Pkndbntb  Litb— XHserftlon.— The  granting  of  a  preliminary  in- 
junction is  a  matter  of  discretion,  and  the  order  will  not  l>e  rerersed  in  cases  in 
which  a  reasonable  showing  in  support  of  the  applleation  has  been  made  in  the 
lower  court. 

2.  Same— Mining  Claims.— Where  it  is  made  to  appear  that  the  defendants  by  means 
of  cars  running  along  underground  levels  to  which  they  alone  have  access,  are  re- 
moving valuable  ores  from  mining  ground,  the  title  to  which  is  in  dispute,  plaintiff  Is 
entitled  to  a  preliminary  injunction  restraining  the  defendant  from  using  the  levels 
extending  under  the  ground  claimed  by  the  plaintiff;  and  in  such  cases  It  is  IncumbeDt 
upon  the  defendant  to  show  that  the  granting  of  the  restraining  order  was  a  substan- 
tial abuse  of  Judicial  discretion. 

Appeal  from  District  Courts  Silver  Bow  County.  William 
Clanct/j  Judge. 

Action  by  F.  August  Heinze  against  the  Boston  &  Mon- 
tana Consolidated  Copper  &  Silver  Mining  Company,  and  by  the 
Montana  Ore  Purchasing  Company  against  the  same  defend- 
ant and  another.  From  the  granting  of  injunctions  pendente 
lite^  defendants  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

In  both  these  cases  plaintiffs  claim  to  be  the  owners  of  cer- 
tain town  lots  in  Faucett's  addition  to  the  City  of  Butte,  and 
of  the  ores  in  and  under  the  lots,  together  with  the  streets, 
alleys,  etc. ,  and  allege  that  the  defendants  are  removing  the 
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ores  from  beneath  the  surface  thereof,  and  converting  the 
same  to  their  own  use.  In  both  cases,  after  an  order  to  show 
cause,  the  court  below  granted  an  injunction  pendente  lite 
against  the  defendants.  The  defendants  appeal  in  both  cases. 
The  principal  error  complained  of  by  the  appellants  is  the 
extent  to  which,  they  allege,  the  restraining  orders  go.  It 
appears  that  the  defendants  claim  to  be  the  owners  of  the 
Pennsylvania  lode  claim,  lying  north  of  the  town  lots  claimed 
by  the  plaintiffs,  and  the  contention  of  the  defendants  is  that 
they  are  not  removing  any  ore  which  belongs  to  the  plaintiffs, 
or  either  of  them,  but  that  they  are  following  the  dip  of  their 
own  vein,  which,  they  contend,  extends  beneath  the  surface 
of  the  town  lots  claimed  by  the  plaintiffs,  contending  that  they 
have  a  right  to  follow  the  dip  of  the  vein  for  the  purpose  of 
extracting  the  ores  therefrom.  This  contention  is  disputed 
by  the  plaintiffs,  and  the  ownership  of  the  ores  involved  in 
these  cases  evidently  depends  upon  the  question  as  to  where 
the  apex  of  the  vein  which  the  defendants  claim  to  own  is  lo- 
cated,— that  is  to  say,  whether  the  apex  is  within  the  lines  of 
the  Pennsylvania  lode  claim,  or  whether  the  strike  of  the  vein 
crosses  the  side  line  thereof,  and,  if  so,  at  what  point  on  the 
side  line;  and  upon  these  questions,  which  the  District  Court 
was  not  required  to  decide  and  which  we  are  not  called  upon 
to  determine  here,  evidently  depends  the  title  to  a  large 
amount  of  ore  underlying  the  ground  in  controversy.  It 
seems  that  heretofore,  and  for  some  time,  the  defendants  have 
been  using  certain  drifts  or  levels,  constructed  by  them  across 
and  underneath  the  surface  of  the  town  lots  in  question,  along 
which  they  ran,  and  now  run,  their  cars,  for  the  purpose,  as 
they  claim  of  hauling  ores  mined  from  the  Pennsylvania  min- 
ing claim  to  their  shaft.  These  cars  have  been  run  by  the  de- 
fendants along  and  through  the  fourth,  fifth,  and  sixth  levels, 
underneath  the  lots  in  controversy,  and  which  extend  into  the 
Pennsylvania  ground  lying  north  of  the  lots  in  question.  The 
defendants  claim  now,  and  did  claim  in  the  court,  that  as  they 
were  only  using  these  drifts  or  levels,  along  which  these  cars 
ran,  for  the  purpose  of  hauling  the  ores  from  the  Pennsyl- 
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vania  claim  to  their  shaft,  they  were  not  injuring  the  plaint- 
iffs in  any  way,  and  that  it  was  necessary  for  them  to  use 
these  drifts  or  levels  for  the  running  of  their  cars  in  order  to 
mine  the  Pennsylvania  claim,  to  the  ores  of  which  they  say 
the  plaintiffs  assert  no  claim.  This  contention  is  not  con- 
ceded by  the  plaintiffs,  they  alleging  that  these  cars,  and 
levels  in  which  the  cars  are  used,  go  through  large  bodies  of 
ores  belonging  to  them,  and  that  a  part  of  the  ores  which  the 
defendants  are  moving  from  the  ground  by  means  of  these  cars 
belongs  to  the  plaintiffs,  or,  at  least,  is  claimed  by  them;  in 
other  words,  that  part  of  the  ores  the  defendants  are  hauling 
with  the  cars  is  in  dispute. 

The  court  issued  its  injunction  restraining  the  defendants 
<<from  in  any  manner  entering  into  or  upon  said  premises,  or 
on  any  part  thereof,  and  from  passing  through  any  levels, 
crosscuts,  drifts,  or  underground  openings  made  therein,  or 
therein  existing,  or  from  running  any  cars  through  said  open- 
ings, or  tramming  or  hauling  any  material  or  ores  through 
the  same." 

The  defendants,  after  the  original  order  of  injunction  of 
the  District  Court  was  made,  moved  the  court  to  modify  the 
same  so  as  to  permit  the  defendants  to  run  their  cars  along 
the  levels  aforesaid,  underneath  the  lots  claimed  by  plaintiffs, 
for  the  purpose  of  hauling  ores  from  the  Pennsylvania  claim 
proper,  to  which  they  allege  plaintiffs  assert  no  title.  The 
court  refused  to  modify  the  injunction  as  requested  by  de- 
fendants, and  they  also  appeal  from  this  order. 

Wra.  H.  De  Witty  John  F.  Forhisy  and  Louis  Marshall^  for 
Appellants. 

«/.  e/.  McHatton  and  Robt.  B,  Smithy  for  Respondents. 

Pemberton,  C.  J. — These  two  cases  were  argued  and  sub- 
mitted together,  as  the  facts  and  questions  presented  by  the 
records  are  conceded  to  be  the  same  in  each  case. 

Counsel  for  the  appellants  do  not  particularly  complain  of 
the  action  of  the  District  Court  in  enjoining  them  from  ex- 
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tracting  and  removing  ores  from  the  ground  in  dispute  m 
these  cases,  but  insist  that  the  court  erred  in  restraining  and 
preventing  them  from  using  the  drifts  and  levels  extending 
under  the  ground  claimed  by  respondents,  mentioned  in  the 
statement,  for  the  purpose  of  running  their  cars  in  hauling 
ores,  whicli  they  claim  come  from  their  own  ground,  to  iheir 
shaft. 

In  Anaconda  Copper  Mvrting  Co,  v.  Butte  <&  Boston  Min- 
ing Co,^  17  Montana  519,  43  Pac.  924,  we  held  that  the 
granting  of  a  preliminary  injunction ^^tf^n^^  lite  was  so  largely 
a  matter  of  discretion  that  it  would  be  sustained  on  appeal, 
when  there  was  a  reasonable  showing  in  support  of  the  appli- 
cation therefor  in  the  lower  court.  See  cases  cited  in  that 
case.  We  think  this  may  be  said  to  be  the  settled  rule  in 
this  state.  The  question,  then,  for  determination  here  is, 
was  there  such  a  reasonable  showing  before  the  District  Court 
as  to  authorize  that  court  to  enjoin  the  appellants  from  run- 
ning their  cars  along  the  levels  underlying  the  ground  claimed 
by  respondents,  for  the  purpose  of  hauling  ores  to  which  ap- 
pellants  contend  the  respondents  cannot,  and  do  not,  assert 
title  ? 

It  cannot  be  disputed  that  the  title  to  some  of  the  ores  and 
ground  in  controversy  depends  upon  the  question  as  to  where, 
if  at  all,  it  shall  in  the  trial  of  these  causes  be  finally  deter- 
mined that  the  Pennsylvania  vein  in  its  strike  crosses  the 
south  side  line  of  that  claim.  It  is  fairly  to  be  inferred,  we 
think,  from  the  records  of  these  cases,  that  bodies  of  ore, 
more  or  less  extensive  and  valuable,  underlie  the  ground  in 
dispute  in  this  litigation.  The  levels  which  the  appellants 
claim  the  right  to  use  for  the  running  of  their  cars  pass 
through  or  near  to  these  ore  bodies.  The  appellants  alone 
have  access  to  these  levels,  for  they  constructed  them  and 
have  used  them  ever  since.  By  means  of  these  levels  and 
the  cars  used  therein  any  ores  under  the  ground  in  contro- 
versy might  be  removed,  whether  they  be  such  as  are  in  dis- 
pute  or  not.  Under  such  circumstances,  might  not  the  Dis- 
trict Court  have  reasonably  concluded  that  there  was  a  suffi- 
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cient  showing  to  support  the  belief  that  the  property  or  ores 
of  the  plaintiff  were  so  far  imperiled  as  to  justify  the  issu- 
ance of  an  injunction  pendente  lite  restraining  the  use  by  the 
appellants  of  tiieir  cars  in  and  along  the  levels  mentioned  ? 

Might  not  the  District  Court,  in  view  of  the  great  value  of 
the  property  in  dispute, — that  value  depending  so  largely  upon 
the  value  of  the  ores  in  dispute, — have  thought  that  it  would 
be  a  proper  and  discreet  exercise  of  equitable  jurisdiction  to 
hold  the  property  intact  pending  this  litigation  in  order  that, 
when  the  true  ownership  has  been  determined,  the  owner  or 
owners  may  possess  and  enjoy  it  with  its  wealth  and  value 
preserved,  and  saved  from  the  liability  of  receiving  it  at  the 
end  of  these  trials  despoiled  of  its  value,  and  forced,  as  per 
consequence,  to  a  suit  for  damages,  which  remedy  this  court 
held  in  Anaconda  Coppei^  Mining  Co,  v.  Butte  cfe  Boston 
Mining  Co.y  supra^  '* would  be  very  inadequate  T'  In  order 
to  avoid  such  injurious  results  to  litigants  in  these  min- 
ing cases,  where  so  much  is  so  often  involved,  may  it 
not  reasonably  and  justly  appear  to  trial  courts  that  it 
is  a  proper  exercise  of  their  equity  powers  to  preserve 
these  large  estates  intact  pending  litigation  involving  their 
ownership  ?  And  if,  from  a  consideration  of  all  the  facts  and 
circumstances  involved  in  such  litigation,  the  District  Courts 
so  determine  and  act,  is  it  within  our  province  to  say  that 
they  thereby  abuse  that  sound  judicial  discretion  which  should 
control  in  the  issuance  of  writs  of  injunction  pendente  lite  f 

The  evidence  in  this  case  does  not  show  with  any  such 
definiteness  or  certainty  in  or  under  what  particular  ground 
the  ores  in  dispute  are  located  as  would  enable  the  District 
Court  to  fix  a  line  beyond  which  the  appellants  might  or 
might  not  go  in  extracting  ores  or  hauling  them  with  their 
cars  along  the  levels  in  question,  so  as  to  limit  the  extent  to 
which  the  injunction  might  go.  There  are  frequently  ques- 
tions involved  in  litigation,  concerning  the  ownership  of 
mines  and  mining  claims,  which  distinguish  it  from  contro- 
versies in  relation  to  other  classes  of  property.  For  instance: 
The  issuing  or  refusing  to  issue,  an  injunction  pendente  litey 
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in  a  case  involving  the  right  to  the  use  of  water  to  irrigate  a 
ranch,  may  involve  the  value  of  a  season's  crop  to  one  of  the 
litigants,  as  well  as  the  value  of  his  time,  etc.  But  the  issu- 
ing of  buch  a  writ  in  a  mining  case  frequently  involves  prin- 
cipally, as  in  these  cases,  a  question  of  delay.  The  ores  are 
preserved  in  the  ground,  and  the  owner  is  ordinarily  only  de- 
layed for  a  time  in  extracting  them  by  the  injunction.  We 
are  clearly  of  the  opinion  that,  in  cases  like  these,  it  devolves 
upon  the  party  complaining  to  show  that  the  District  Court 
has  been  guilty  of  a  substantial  abuse  of  judicial  discretion  in 
the  action  assigned  as  error,  before  this  court  can  be  expected 
to  interfere.  The  records  in  these  cases  do  not  disclose  anv 
such  abuse  of  discretion  as  to  justify  a  reversal  of  the  action 
of  the  District  Court 

The   judgment  and  orders  appealed  from  in   each  of  the 
above-entitled  causes  are  therefore  affirmed. 

Affirmed. 
Hunt  and  Pigott,  J  J . ,  concur. 


MONTANA    ORE    PURCHASING    CO.,     Respondent,  v. 

BOSTON  AND  MONTANA  CONSOLIDATED 

COPPER    AND    SILVER    MINING 

COMPANY,  Appellant, 

AND 

BOSTON    AND   MONTANA   CONSOLIDATED   COPPER 
AND  SILVER  MINING  COMPANY,  Appellant,  v.      . 
MONTANA  ORE  PURCHASING   COMPANY, 

Respondent. 
Two  Cases. 

ISubmlCted  Feb.  17, 1896.    Decided  March  7. 1898.] 

Easement — Injunction, 

1.  Eabbkknt.— The  grant  of  an  easement  to  flood  and  store  water  upon  lands  of  the 
grantor  will  be  construed  to  mean  waters  which  the  grantee  used  at  or  about  the 
time  of  the  grant,  and  will  not  be  extended  so  as  to  allow  the  grantee  the  right  to  lay 
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pipes  over  the  land  of  the  grantor  or  his  suceessors  In  Interest  for  the  purpose  of 
storing  other  waters  upon  the  premises. 
2.  iSame  .  —The  predecessor  of  the  defendant  granted  a  right  of  way  oyer  the  land  tn  eoo- 
troyersy.  and  subsequently  granted  to  the  predecessor  of  plaintiff  the  right  to  flood 
and  store  water  upon  so  much  of  the  premises  as  were  situated  east  of  the  embank-  / 
ment  constructed  by  the  railroad  company  oyer  Its  right  of  way.  The  railroad  com- 
pany granted  to  the  plaintiff  the  right  to  raise  the  ehibankment  and  to  use  it  as  a 
dam.  Held,  that  the  railroad  company  had  a  right  to  raise  \t%  embankment  to  salt 
its  conyenlence,  subject  to  rights  reserved  in  the  deed  of  right  of  way,  and  that 
plaintiff  had  the  right  to  use  the  embankment  for  the  purpose  of  storing  water  hi 
accordance  with  the  easement  granted  to  Its  predecessor.  Held^  further,  that  an 
order  restraining  defendant  from  constructing  a  box  flume  through  the  embank- 
ment was  properly  granted,  when  it  appeared  that  it  would  be  a  danger  to  the  whole 
embankment. 

Appeals  from  District  Cmirt,  Silver  Bow  County.  John 
Lindsay^  Jvdge. 

Actions  for  injunctions  by  the  Montana  Ore  Purchasing 
Company  against  the  Boston  &  Montana  Consolidated  Copper 
&  Silver  Mining  Company,  a  corporation,  and  others,  and  by 
the  Butte  &  Boston  Consolidated  Mining  Company  against  the 
Montana  Ore  Purchasing  Company.  From  an  order  refusing 
to  dissolve  the  injunction  in  the  first  case,  the  defendants  ap- 
peal, and  from  an  order  dissolving  the  injunction  the  plaintiff 
in  the  second  case  appeals.  Reversed  in  part  and  affirmed  in 
part  in  the  first  case,  and  reversed  in  second  case. 

Johyi  Forbisy  Wm,  II,  De  Witt,  and  Louis  Marshal^  for 
Appellants. 

«/.  fl.  JHcIIatto9iy  and  Hoht.  B,  Smithy  for  Respondent. 

Hunt,  J. — These  two  appeals  were  argued  together,  and 
by  agreement  the  testimony  in  case  No.  1,175  is  to  be  con- 
sidered in  No.  1,184.  They  will  therefore  be  disposed  of  in 
this  one  opinion. 

They  are  both  actions  for  injunctions.  In  case  No.  1,175, 
plaintiff,  the  Montana  Ore  Purchasing  Company,  had  de- 
fendant Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company  enjoined  from  interfering  with  plaintiff  in 
constructing  an  underground  pipe  line  across  certain  ground 
belonging  to   defendants,  and  from  constructing  a  box  flume 
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throagh  a  certain  railroad  embankment,  also  constructed  on 
ground  belonging  to  defendants.  From  an  order  refusing  to 
dissolve  this  injunction  defendants  therein  appeal. 

In  case  No.  1,184,  the  Butte  &  Boston  Consolidated  Mining 
Company,  as  plaintiff,  enjoined  the  defendant  the  Montana 
Ore  Purchasing  Company  from  laying  pipe  for  its  own  use 
across  the  same  premises  involved  in  case  No.  1,175.  In  this 
case  the  court,  upon  the  hearing, -dissolved  the  injunction, 
from  which  order  plaintiff  therein  appeals. 

m 

The  respective  parties  are  mining  corporations,  operating 
mining  and  smelting  works,  the  successful  conduct  of  which 
requires  quantities  of  water.  The  Butte  &  Boston  Consoli- 
dated Mining  Company  is  the  owner  of  the  ground  over  which 
this  controversy  arose.  But  on  November  16,  1892,  the  pre- 
decessor in  interest  of  the  defendants  entered  into  an  agree- 
ment  and  lease  with  one  F.  A.  Heinze,  plaintiff's  predecessor 
in  interest,  wherein  Heinze  leased  a  certain  concentrator  and 
smelting  plant  for  a  period  of  years.  These  works  have  been 
used  since  such  time. 

In  the  lease  and  agreement  last  referred  to,  there  was  the 
following  provision:  ''It  is  also  agreed  that  the  said  lessee 
shall  have  the  right  to  flood  and  store  water  upon  any  of  the 
ground  of  the  party  of  the  first  part  lying  east  of  the  em- 
bankment of  the  north  leg  of  the  Y  of  the  Northern  Pacific 
Railway,  as  now  constructed;  and  also  the  right  to  dump 
'tailings'  from  any  and  all  works  erected  on  the  leased  prem- 
ises by  the  second  party  on  to  any  ground  of  the  party  of  the 
first  part  east  of  the  Montana  Union  Railway  Company's 
tracks  and  north  of  the  embankment  of  the  Northern  Pacific 
Railway  Company  above  mentioned,  to  wit,  about  the  place 
where  the  'tailings'  from  the  concentrator  of  the  Boston  & 
Montana  Consolidated  Copper  &  Silver  Mining  Company's 
lower  works  are  now  being  deposited;  it  being  the  intention  of 
the  parties  hereto  that  the  rights  of  storing  water  and  dump- 
ing tailings  and  all  rights  of  any  kind  mentioned  in  this  in- 
denture are  to  and  shall  belong  to  said  second  party  under 
any  extension  of  this  lease." 
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Prior  to  the  execution  of  the  foregoing  lease,  to  wit,  on 
December  4,  1891,  the  predecessors  in  interest  of  the  de- 
fendants entered  into  an  agreement  and  lease  with  the  North- 
ern Pacific  and  Montana  Railway  Company,  whereby  the  de- 
fendants' predecessors  in  interest  granted  and  sold  to  the  said 
railway  company  an  easement  for  right  of  way  on,  over,  and 
across  the  premises  involved  in  this  action.  The  mining  com- 
pany, as  grantor,  reserved  to  itself  the  minerals  below  the 
surface,  and  the  right  to  explore  for  and  extract  the  same, 
provided  that  in  the  exercise  of  any  mining  rights  there 
should  be  no  danger  to  the  roadbed  of  the  grantee  railway 
company.  There  was  also  reserved  a  right  to  ^use  such  por- 
tions of  the  right  of  way  conveyed  as  might  not  be  in  actual 
use  by  the  railroad  company  for  railroad  purposes,  and  to 
dump  ore  and  waste  thereon,  and  to  erect  necessary  buildingb 
and  other  improvements  for  mining  purposes  upon  said  ground 
not  in  actual  use,  provided  that,  if  the  railroad  company  re 
quired  any  portion  of  the  right  of  way  so  occupied  or  used  by 
the  mining  company,  upon  notice  the  mining  company  was  to 
remove  any  improvements  or  obstructions  down  to  the  grade 
as  established  at  the  time  of  the  agreement. 

On  July  2,  1892,  the  Northern  Pacific  Railroad  Company 
leased  to  the  predecessors  of  the  plaintiff  herein  its  right  of 
way  on  the  east  side  of  its  main  track  as  the  same  was  then 
located  upon  certain  premises,  the  portion  leased  extending 
from  the  Y  connection,  as  shown  upon  a  plat  referred  to  in 
the  lease,  to  a  connection  with  the  Montana  Union  Railroad, 
lying  to  the  north  of  the  said  Y  connection,  as  marked  upon 
such  plat.  The  railroad  company  in  the  lease  granted  the 
plaintiff^  s  predecessors  the  right  to  use  its  embankment,  upon 
which  its  railroad  had  been  constructed,  to  serve  as  a  dam  for 
the  purpose  of  storing  water  upon  the  right  of  way  so  leased. 
The  plats  offered  for  examination  by  the  court  show  that  the 
tract  of  land  involved,  and  upon  which  the  plaintiff  had  the 
right  to  flood  and  store  water,  lies  between  the  roadbed  of  the 
Northern  Pacific  Railway  Company  on  the  one  side  and  the 
hill  on  the  other,  and  is  part  of  a  large  tract  of  land  desig- 
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Dated  as  ^'Mineral  Application  No.  685,"  which  belongs  to 
the  appellant  the  Butte  &  Boston  Consolidated  Mining  Com- 
pany. 

It  is  conceded  that  since  the  original  grants  to  it  the  plaint- 
iff has  used  a  portion  of  the  ground  within  the  limits  of  the 
right  of  way  and  along  the  embankment  of  the  railroad  com- 
pany, has  flooded  the  same,  and  stored  water  thereon.  It  is 
stated  by  counsel  that  the  water  so  stored  came  from  Silver 
Bow  creek. 

About  July  11,  1897,  the  plaintiff,  claiming  certain  rights 
to  the  use  of  some  of  the  waters  of  a  stream  in  Park  canyon, 
a  creek  in  the  vicinity  ot  the  water  already  stored,  dug  a  ditch 
across  the  southeasterly  part  of  mineral  application  No.  685, 
and  attempted  to  bury  boxes  therein  to  conduct  such  newly 
acquired  and  additional  waters  from  Park  canyon  over  to 
the  storage  basin.  The  distance  from  the  point  of  plaintiff^  s 
entry  upon  mineral  application  No.  685  to  the  water  already 
stored  was  about  1,400  feet.  In  plain  words,  plaintiff  the 
Montana  Ore  Purchasing  Company  wanted  more  water  for  its 
concentrator,  and  was  attempting  to  prepare  to  convey  an  in- 
creased supply  across  lands  of  the  Butte  &  Boston  Mining 
Company,  when  they  were  enjoined  in  this  proceeding. 
Plaintiff  had,  with  the  railroad  company's  consent,  increased 
the  height  of  the  railroad  embankment  referred  to,  which 
operated  as  a  dam,  some  time  prior  to  the  attempt  just  men- 
tioned, so  that  it  had  increased  its  storage  capacity  before  it 
undertook  to  increase  its  water  supply  in  the  manner  indicated. 

By  these  several  actions  the  question  for  decision  now 
arises  upon  the  provision  of  the  agreement  and  lease,  hereto- 
fore quoted,  between  defendants  and  plaintiff's  predecessors 
in  interest.  It  is  argued  by  plaintiff  that  it  is  the  owner  by 
grant  of  an  easement  in  the  land  of  defendant,  and  that  it  has 
a  right  to  such  an  occupancy  and  use  of  the  land  across  which 
it  proposed  to  lay  its  water  boxes  as  will  enable  it  to  enjoy 
the  easement.  It  is  insisted  that  the  grant  of  a  right  to  flood 
and  store  water  east  of  the  Y  of  the  north  leg  of  the  North- 
ern Pacific  Railroad  is  a  grant  sufficiently  large  to  enable 
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plaintiff  to  occupy  the  whole  of  mineral  application  No.  685 
for  flooding  and  storage  purposes,  if  situate  east  of  such  north 
leg;  and  that  a  right  to  procure  water,  and  to  conduct  the 
same  on  to  said  mineral  application  No.  685,  was  implied  in 
the  grant  as  a  matter  of  law.  It  says  that  to  deny  its  right 
to  convey  water  to  the  premises  is  nothing  less  than  a  denial 
of  its  right  to  store  water  thereon.  We  are  of  a  different 
opinion. 

The  right  to  flood  and  store  water  which  the  plaintiff  enjoys 
is  an  easement.  As  the  owner  of  this  estate,  plaintiff  has  a 
right  over  the  land  of  the  defendant.  The  estate  of  the 
plaintiff  is  a  dominant  one;  that  of  the  defendant  a  servient 
one.  Let  us  grant,  for  present  purposes,  that  the  enjoyment 
of  the  easement  was  not  confined  to  any  portion  of  the  prem- 
ises described  in  the  deed,  and  that  plaintiff  could  flood  and 
store  water  upon  the  whole  thereof,  yet,  conceding  all  these 
things  to  be  true,  it  does  not  follow  therefrom  that  a  grant  of 
a  right  to  flood  and  store  water  even  upon  the  whole  tract  de- 
scribed necessarily  carried  with  it  the  further  right  to  lay 
pipes  across  the  land  of  the  defendant,  by  means  of  which  the 
water  to  be  flooded  and  stored  was  to  be  conveyed,  where  the 
pipes  or  boxes  were  not  necessary  or  in  use  at  or  about  the 
time  the  easement  was  granted.  Giving  full  force  to  the 
doctrine  as  laid  down  by  Washburn  on  Easements,  page  42, 
that  <'the  grant  of  a  thing  carries  all  things  as  included  with- 
out which  the  thing  granted  cannot  be  enjoyed,'^  still,  as 
further  held  by  that  author,  the  principle  is  subject  to  limita- 
tions <^by  which  the  things  granted  are  understood  to  be 
things  incident  and  directly  necessary  to  the  thing  granted.'' 
It  is  not  claimed  that  any  easement  to  convey  water  to  the 
land  existed  as  in  use  at  the  time  of  the  grant  except  from 
certain  sources  other  than  the  ones  now  sought  to  be  utilized. 
In  making  the  grant  the  defendants'  predecessors  in  interest 
did  not  undertake  to  enlarge  it  so  as  to  include  a  right  to  dig 
up  the  soil  and  lay  pipes  therein.  All  they  did  was  to  specify 
what  the  grant  was, — to  name  the  purposes  and  give  its  extent 
and  direction.     Therefore,  unless  the  proposed  use  of  the  de- 


20  Mont]  M.  O.  P.  Co.  v.  B.  &  M.  Co.  539 

fendants'  ground  to  lay  pipes  therein  is  necessary  for  the  en- 
joyment of  the  flooding  or  storage  of  water  for  plaintiff's  use, 
no  construction  of  the  grant  can  be  adopted  which  authorizes 
such  a  use.  The  object  ot  the  grant,  of  course,  was  to  pro- 
vide a  place  to  store  water  for  plaintiff's  mining  uses.  The 
means  by  which  this  object  was  to  be  attained  at  the  date  of 
the  grant  were  by  waters  brought  on  to  the  ground  from  Sil- 
ver Bow  creek,  or,  it  may  be,  other  sources,  but  clearly  in  a 
different  direction  from  the  ditch  or  flume  proposed  to  be  laid 
from  Park  canyon.  It  is  evident  that  water  is  necessary  to 
enable  the  storage  basin  to  be  used  for  the  purposes  intended, 
and  it  sufficiently  appears  that  the  right  to  conduct  the  waters 
of  Silver  Bow  creek  to  the  land  was  a  use  presumed  to  be 
within  the  purview  of  the  parties.  This  is  a  reasonable  con- 
structioU)  for  without  it  the  grant  would  have  been  of  no 
benefit  to  the  grantees  all  these  years.  But,  inasmuch  as  the 
digging  of  a  trench  across  defendant's  land  to  conduct  the 
water  of  Park  canyon  to  the  ground  does  not  appear  to  be 
necessary,  but  may  be  a  convenience  only,  the  right  to  so  dig 
is  not  granted. 

In  Lyman  v.  Arnold^  5  Mason,  195,  Fed.  Cas.  No.  8  626, 
Story,  J. ,  said :  *  *There  may  be  many  conveniences  which 
yet  do  not  pass  as  incidents  to  a  grant.  When  the  parties 
make  their  contracts,  it  is  their  duty  to  provide  for  such  con- 
veniences. When  the  law  is  called  upon  to  interpret  their 
acts,  it  has  nothing  to  do  with  such  matters.  It  ciui  only  act 
upon  necessary  incidents  or  implications. ' ' 

In  Jennison  v.  Walker^  11  Gray  423,  the  defendant  relaid 
pipes  for  the  conveyance  of  certain  water  through  the  land  of 
plaintiff,  not  in  the  line  or  direction  in  which  certain  logs 
were  originally  placed  after  a  deed  granting  the  easement  was 
made,  but  in  a  different  direction,  occupying  another  portion 
of  the  land  belonging  to  the  plaintiff.  It  was  held  that  de- 
fendant gained  no  such  right  under  the  grant  of  the  easement^ 
the  court  saying  that  there  was  no  grant  of  a  light  to  con- 
struct more  than  one  passage  for  water,  nor  to  change  the  di- 
rection of  the  one  first  constructed,  at  the  pleasure  of  the 
grantee. 
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In  McDonald  v.  Lindall^  3  Rawle  492,  it  was  expressly 
laid  down  that  the  right  of  way  from  necessity  over  the  land 
of  another  ''is  always  of  strict  necessity,  and  this  necessity 
must  not  be  created  by  the  parties  claiming  the  right  of  way. 
It  never  exists  where  a  man  can  get  to  his  property  through 
his  own  land.  That  a  road  through  his  neighbor's  would  be  a 
better  road,  more  convenient,  or  less  expensive,  is  not  to  the 
purpose;  that  the  passage  through  his  own  land  is  too  steep 
or  too  narrow  does  not  alter  the  case.  It  is  only  where  there 
is  no  way  through  his  own  land  that  the  right  of  way  over  the 
land  of  another  can  exist.'' 

So,  in  this  case,  doubtless,  it  would  be  a  less  expensive 
method  of  getting  water  into  the  storage  basin  of  the  plaintiff 
herein  to  run  its  pipe  line  across  the  land  of  defendants  than 
to  condemn  the  way  selected  or  to  find  another;  but  it  is  by 
no  means  apparent  that  the  necessity  exists  for  the  plaintiff  to 
select  a  route  which  requires  it  to  dig  trenches  through  the 
defendants'  land. 

Onthank  v.  Railroad  Co,^  71  N.  Y.  194,  was  an  action  of 
trespass.  It  appeared  that  one  Brown,  whose  farm  adjoined 
the  plaintiff's,  executed  to  a  railroad  company  a  deed  granting 
to  it  and  its  successors  and  assigns  forever  the  right  to  enter 
upon  his  land,  to  build  and  maintain  a  reservoir  for  water,  and 
to  lay  down  and  maintain  an  iron  pipe  or  conductor  to  carry 
the  water  from  said  reservoir  to  the  water  tank  at  Portland 
station,  add  also  a  right  to  build  and  maintain  ditches  to  con- 
duct the  water  to  the  reservoir.  The  plaintiff,  who  knew  of  the 
contents  of  the  deed  of  Brown,  executed  to  the  same  railroad 
company  a  deed,  granting  it  a  right  to  enter  upon  his  land  for 
the  purpose  of  laying  down  and  keeping  in  repair  an  iron  pipe 
to  carry  water  to  the  water  tank  near  the  Portland  station. 
The  defendant  succeeded  to  the  rights  of  the  grantee  in  those 
deeds.  It  appeared  that  there  was  a  spring  at  the  time  of  the 
granting  of  the  deeds  on  Brown's  land,  which  flowed  over  the 
land  of  plaintiff's.  The  water  was  collected,  and  a  two- inch 
pipe  was  laid  by  the  grantee  from  the  reservoir  across 
Brown's  land  to  the  Portland  station.     Eight  years  after  this 
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pipe  was  laid,  the  defendant  improved  the  reservoic,  and  put 
down  a  four-inch  pipe  instead  of  the  two-inch,  thus  diverting 
an  increased  quantity  of  water.  The  court  decided  that,  after 
the  grantee  had  once  laid  its  pipe,  and  thus  selected  a  place 
where  it  would  exercise  its  easement  thus  granted  in  general 
terms,  <'what  was  before  indefinite  and  general  became  fixed 
and  certain,  and  the  easement  could  not  be  exercised  in  any 
other  place.  This  is  confessedly  so  in  reierence  to  the  rights 
of  way  granted  in  similar  terms."  It  was  further  held  that 
the  language  used  in  the  grant  showed  that  it  was  not  intended 
that,  after  the  grantee  had  laid  down  a  pipe,  it  should  have 
the  right  to  enter  upon  the  land,  and  lay  down  a  larger  pipe. 
"The  right  granted,"  said  the  court,  *'was  to  enter  upon  the 
land  and  lay  down  a  pipe  two  feet  below  the  surface,  and  to 
keep  that  pipe  in  repair;  not  to  enter  upon  the  land  at  any 
time  and  dig  up  the  soil,  for  the  purpose  of  laying  down  a 
larger  pipe." 

The  reasoning  of  these  cases  confirms  us  in  the  belief  that 
the  acts  of  the  parties  and  the  use  of  the  easement  granted  for 
flooding  and  storage  purposes,  when  considered  for  the  pur- 
pose of  arriving  at  the  intention  of  the  parties  to  the  deed  in 
question,  excluded  from  the  easement  granted  a  right  to  lay 
pipes  to  conduct  water  across  the  land  of  the  defendant,  ex- 
cept such  as  existed  at  and  about  the  time  of  the  execution  of 
the  grant  itself.  (See,  also,  Tumhvll  v.  RiverSy  3  McCord, 
131.) 

Upon  this  branch  of  the  case  we  think  the  District  Court 
erred  in  refusing  to  dissolve  the  injunction. 

2.  We  next  pass  to  the  contention  of  appellants  that  the 
court  erred  in  refusing  to  dissolve  the  injunction  whereby  the 
respondents  were  prohibited  from  putting  a  flume  through  the 
railroad  embankment  at  a  point  where  such  embankment  was 
used  as  a  dam  to  hold  plaintiff's  stored  water. 

In  presenting  their  side  of  this  feature  of  the  controversy, 
the  appellants  lay  great  stress  upon  the  character  of  the  rights 
leased  by  the  railroad  company  to  the  plaintiff,  whereby  the 
said  railroad  company  gave  plaintiff  a  right  to  use  its  bank 
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upon  which  the  railroad  is  constructed  to  serve  as  a  dam  for 
the  purpose  of  storing  water.  We  are  urged  to  hold  that, 
the  grant  of  the  defendants'  predecessors  to  the  railroad  com- 
pany being  only  *'an  easement  for  right  of  way  on,  over  and 
across'^  the  ground  in  question,  it  followed  that  under  this 
grant  the  railroad  company  had  no  power  to  grant  the  plaint- 
iff herein  the  right  to  use  its  said  embankment  as  a  dam. 

It  appeared  on  the  hearing  that  the  railroad  company,  under 
an  agreement  with  plaintiff,  and  at  plaintiff's  expense,  in- 
creased the  height  of  its  embankment,  which  constituted  the 
dam  or  west  side  of  the  storage  basin  of  plaintiff's,  the  object 
of  this  increase  in  height  having  been  to  enable  plaintiff  to 
raise  the  height  of  the  dam  lying  east  thereof  so  as  to  store 
more  water.  Of  this  the  appellants  also  complain.  But,  in 
our  opinion,  the  railroad  company,  under  the  grant  to  it, 
clearly  had  a  right  to  maintain  its  roadbed  and  to  raise  or 
lower  the  height  thereof  as  its  necessary  convenience  de- 
manded, subject  always  to  the  reserved  rights  of  the  deed. 
Furthermore,  the  plaintiff  had  a  right  by  grant  from  defend- 
ants to  flood  and  store  water  east  of  the  embankment  of  the 
company,  because  such  embankment  is  the  one  upon  which  the 
north  leg  of  its  Y  rests.  Npw,  if  the  appellants  are  not  seek- 
ing to  avail  themselves  of  some  right  reserved  to  them  in  their 
grant  to  the  railroad  company  (and  they  are  not),  and  if  the 
plaintiff  is  strictly  in  the  enjoyment  of  merely  the  right 
granted  to  it  to  flood  and  store  water  east  of  the  embankment 
(as  it  is),  how  can  these  appellants  claim  they  are  injured  by 
the  exercise  of  that  right  because  plaintiff  avails  itself  of  an 
embankment  constructed  for  a  roadbed,  when  such  construc- 
tion was  proper,  and  under  their  own  authority  or  grants 
Moreover,  the  railroad  company  is  not  a  party  to  this  suit, 
and,  so  long  as  plaintiff  has  not  exceeded  any  rights  granted 
to  it  by  appellants,  they  cannot  ask  the  court  in  this  proceed- 
ing to  determine  the  precise  extent  of  the  railroad  company's 
rights. 

But  we  can  rest  our  decision  of  this  matter  upon  another 
point.     It  evidently  satisfactorily  appeared  to  Iba  lower  oourt 
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by  the  testimony  that  appellants  were  not  intending  to  use  the 
box  or  sluices  which  they  wished  to  put  into  the  embankment 
for  any  beneficial  purposes.  It  was  in  evidence  that  the  place 
where  appellants  were  trying  to  put  the  box  in  was  below  the 
point  where  plaintiff's  water  line  might  often  come,  and  that 
to  allow  the  box  to  remain  would  be  a  danger  to  the  whole 
embankment.  Under  such  a  condition  of  facts  there  was  cer- 
tainly no  abuse  of  discretion  on  the  part  of  the  court  in  re- 
fu^ing  to  dissolve  the  injunction  in  this  respect. 

It  is  therefore  ordered  that  in  case  No.  1, 175  the  order  of 
the  District  Court  refusing  to  restrain  the  Montana  Ore  Pur- 
chasing Company  from  laying  a  pipe,  or  from  constructing 
and  maintaining  a  ditch  or  fiume  upon  and  over  that  parcel  of 
the  ground  designated  as  '^Mineral  Application  No.  685,"  be 
and  the  same  is  hereby  reversed  at  the  cost  of  respondent. 

Reversed. 

And  it  is  further  ordered  that  the  order  of  the  court  refus- 
ing to  dissolve  the  injunction  restraining  the  Boston  &  Mon- 
tana Consolidated  Copper  &  Silver  Mining  Company,  and  the 
Butte  &  Boston  Consolidated  Mining  Company,  Frank 
Klepetko,  C.  S.  Batterman  and  Robert  White,  from  interfer- 
ing with,  breaking  or  destroying  that  certain  embankment 
underneath  and  along  the  north  branch  or  spur  of  the  North- 
ern Pacific  Railroad  Company,  westerly  from  mineral  applica- 
tion No.  685,  and  from  making  any  openings  through  said 
embankment  for  the  purpose  of  placing  a  flume  therein,  be, 
and  the  same  is  hereby  afEirmed,  at  the  costs  of  appellants. 

Affirmed. 

The  order  of  the  District  Court  dissolving  the  injunction  in 

case  No.  1184  is  reversed. 

Reversed. 

It  is  further  ordered  that  the  causes  be  remanded  with  di- 
rections to  proceed  in  accordance  with  the  views  herein  ex- 
pressed. 

Pemberton,  C.  J.,  and  Pigott,  J.  concur. 
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#=^'         JACOB  OLESON,  Respondent,  v.  G.  R   WILSON, 
99  8U8  Appellant. 

[Submitted  January  17, 1896.    Decided  March  14, 1898.] 

Statutory  Construction — Statute  of  Limitations^  Part  JPay- 
m^ent — Demand  Note^    When  Due, 

1.  Ftatutort  Constbuctiok.— Although  the  construction  of  a  statute  n^ade  by  the 
courts  of  the  state  from  which  the  statute  Is  taken  is  entitled  to  respectful  considera- 
tion, such  construction  will  not  be  followed  when  it  Is  not  in  harmony  with  the  spirit 
and  policy  of  the  legislations  and  decisions  of  this  state. 

PioQTT.  J.,  dissenting. 

2.  Statutk  of  Limitations.  Past  Pa ymekt.— Joint  makers  of  a  promissory  note 
are  not  agents  of  each  other:  and  a  partial  payment  of  a  note  past  due  by  one  joint 
maker  does  not  extend  the  time  within  which  the  action  may  be  brought  aa  against  a 
co-maker  who  neither  authorized  nor  ratified  such  payment.  (First  DlTlslon  of  the 
Compiled  Statutes,  IS  68  and  64,  construed.) 

PiGOTT,  J.,  dissenting. 

8.  Dkmanp  Note— TF hen  Due.— The  holder  of  a  promissory  note  due  on  demand, 
should  demand  payment  within  a  reasonable  time  and  before  right  of  action  is  barred 
thereon  by  the  statute. 

4.  Appkai/— Parties.— Tn  an  action  against  "A"  and  "B"  joint  makers  of  a  promissory 
note,  judgment  was  taken  against  **A"  by  default,  and  upon  trial  of  the  cause  judg- 
ment was  entered  against  '*B"  the  other  defendant.  Beld,  that,  on  appeal  from  the 
judgment,  "A"  was  not  an  adverse  party  as  to  "B"  to  the  extent  that  notice  of  ap- 
peal should  be  serred  upon  him. 

Appeal  from  District  Courts  Meagher  County.  F.  K. 
Armstrong^  Judge. 

Action  by  Jacob  Oleson  against  Charles  E.  Severance  and 
another.  From  a  judgment  for  plaintiff,  defendant  G.  B. 
Wilson  appeals.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  suit,  instituted  in  the  District  Court  of  Meagher 
county,  to  recover  judgment  on  the  following  promissory 
note:  '<$3,000.  Oka,  Montana,  Oct.  10,  1882.  On  thirty 
days'  sight  we,  or  either  of  us,  promise  to  pay  Jacob  Oleson 
three  thousand  dollars  with  interest  at  1^  per  cent  per  month 
until  paid.  [Signed]  Jacob  Severance.  Charles  E.  Sever- 
ance.    G.  R.   Wilson." 
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The  suit  was  against  Charles  E.  Severance  and  G.  B.  Wil- 
son; Jacob  Severance,  the  other  maker  of  the  note,  having 
died  before  the  commencement  thereof.  The  complaint  'is 
such  a  pleading  as  is  used  ordinarily  in  such  actions.  The  de- 
fendant G.  B.  Wilson,  among  other  things,  pleaded  the  stat- 
ute of  limitations,  and  in  this  case  relies  upon  that  statute  as 
a  perfect  defense. 

The  replication  denies  that  the  note,  as  to  the  defendant  G. 
B.  Wilson,  is  barred  by  the  statute  of  limitations.  J  udgment 
by  default  was  taken  against  Severance. 

There  is  an  agreed  statement  of  facts  in  the  case  as  far  as 
defendant  Wilson  is  concerned,  from  which   statement  it  ap- 
pears that  there  were  several  payments  of  interest  made  on 
the  note  between  the  time  of  its  execution  and  the  10th  day  of 
October,  1893,  by  the  defendant  Charles  E.  Severance,   who, 
it  is  conceded,  was  the  sole  principal  in  said  note;  Jacob  Sev- 
erance and  defendant  Wilson  being  sureties  thereon.     Defend- 
ant Wilson  never  authorized  Charles  E.  Severance,  or  any  one  - 
else,  to  make  any  payments  on  the  note   for  him,  and  never 
made  any  himself.     It  is  conceded  that  he  did  not  know  any- 
thing about  any  payments  having  been  made  by  anybody  on 
said  note;  that  said  note  was  first  presented  to  Wilson  for 
payment  on  the  8th  day  of  September,  1894,  when  he  refused 
to  pay  the  same;  that  plaintiff  knew  at  the  time  of  the  exe- 
cution of  the  note  that  Jacob  Severance  and  defendant  Wilson 
signed  their  names  only  as  sureties  for  defendant  Charles  E. 
Severance.     It  is  further  agreed  that  at  the  time  of  the  exe- 
cution of  the  note  Charles  E.   Severance  was  solvent  and  re- 
mained solvent  for  10  years  thereafter,  during  which  time 
said  note  could  have  been  collected  of  him ;  that  at  the  time  of 
the  commencement  of  this  suit  the  said  Charles  E.   Severance 
was  wholly  insolvent,  and  still  remains  so;  that  on  the  29th 
day  of  December,    1891,   Jacob  Severance   died,    leaving   & 
solvent  estate;  that  an  executrix  of  said  estate  was  duly  ap- 
pointed, and  public  notice  to  creditors  given,   but  that  said 
note  was  never  presented  as  a  claim  against  said  estate, — the< 
plaintiff  having  at  all  times  since  the  death  of  said  Jacob  Sev- 
Vol.  xx-4i6 
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erance  resided  within  the  State  of  Montana, — and  had  he  pre- 
sented hia  chiim  to  said  executrix  the  same  could  have  been 
collected  and  paid  out  of  the  estate;  and  that  the  same  is 
now  barred  as  against  said  estate. 

In  the  lower  court  the  plaintiff  relied  upon  the  payments  of 
interest  on  the  note,  which  were  made  by  the  principal, 
Charles  £.  Severance,  to  prevent  the  running  of  the  statute  of 
limitations  in  favor  of  the  defendant  Wilson;  and  the  court, 
adopting  the  view  of  the  plaintiff  that  said  payments  did  pre- 
vent the  running  of  the  statute  as  to  the  defendant  Wilson, 
rendered  judgment  against  him  for  the  sum  of  $4,200.  From 
this  judgment  the  defendant  Wilson  appeals. 

Smith  i&  Gomdey^  for  Appellant. 

C.  B,  Nolan  and  Massena  JBiUlard^  for  Respondent. 

Pembebton,  C.  J. — Counsel  for  appellant  rely  upon  J^tr$t 
National  Bank  of  Miles  City  v.  BvUard,  20  Mont.  118,  49 
Pac.  658,  for  a  reversal  of  the  judgment  appealed  from  in  the 
case  at  bar.  In  that  case  this  court  held  ^^that,  under  the 
statutes  of  Montana,  one  joint  maker  of  a  note,  by  a  partial 
payment  thereon  after  its  maturity,  without  the  assent  or 
ratification  of  his  co-makers,  binds  only  himself,  so  far  as  an 
extension  of  the  statutory  period  of  limitations  is  concerned." 
The  material  facts  upon  which  the  plea  of  the  statute  of  limi- 
tations is  predicated  are  identical  in  both  cases. 

Counsel  for  the  respondent  contend  that  from  the  time  of 
the  execution  of  the  note  until  the  institution  of  this  suit  Sec- 
tions 53,  54,  First  Division  of  the  Compiled  Statutes  of  Mon- 
tana, were  in  force  in  this  state,  and  should  control  in  the  de- 
cision of  this  case.     These  sections  are  as  follows: 

< 'Section  53.  No  acknowledgment  or  promise  shall  be  suf- 
ficient evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this  act,  unless  the  same 
is  contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby;  but  this  act  shall  not  alter  the  effect  of  any  payment 
of  principal  or  interest. 
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"Section  54.  Whenever  any  payment  of  principal  or  in- 
terest has  been  or  shall  be  made  upon  an  existing  contract, 
whether  it  be  bill  of  exchange,  promissory  note,  bond  or  other 
evidence  of  indebtedness,  if  such  payment  shall  be  made  after 
the  same  shall  have  become  due,  the  limitation  shall  commence 
from  the  time  the  last  payment  was  made. " 

Counsel  for  respondent  further  contend  that  these  statutes 
were  borrowed  from  the  State  of  Minnesota  after  they  had 
been  construed  by  the  Supreme  Court  of  that  state,  and  that 
this  court  is  bound  by  the  construction  given  them  by  the  Su- 
preme Court  of  that  state  in  Whitaker  v.  Rice^  9  Minn.  13 
(Gil.  1),  and  that,  as  the  decision  in  First  National  Bank  of 
Miles  City  v.  Bvllard^  supra^  is  in  conflict  with  the  construc- 
tion given  these  statutes  in  Whitaker  v.  Bice,  by  the  Supreme 
Court  of  Minnesota,  the  construction  of  the  Minnesota  court 
should  now  be  adhered  to,  and  our  own  decision  overruled. 
The  question  here  involved  was  very  ably  and  elaborately  ar- 
gued when  First  National  Bank  of  Miles  City  v.  Bullard 
was  before  this  court,  as  stated  therein  by  the  learned  author 
in  the  opinion.  An  able  and  exhaustive  argument  was  also 
made  by  distinguished  counsel  on  a  petition  for  a  rehearing  in 
that  case,  which,  upon  due  consideration,  we  felt  compelled  to 
deny.  It  is  not  denied  now,  nor  at  any  time  has  it  been  de- 
nied, by  counsel,  that  this  court  followed  the  "more  modern 
and  best- reasoned  decisions"  and  authorities  in  the  conclusion 
we  reached  in  First  National  Ba/nk  of  Miles  City  v.  Bvi- 
lard. 

The  argument  of  counsel  for  the  respondent  is,  in  effect, 
that  this  court  is  absolutely  bound  by  the  construction  given 
these  statutes  by  the  Minnesota  court,  because  the  statutes 
were  borrowed  from  that  state  after  being  construed  by  its 
court;  the  construction  given  becoming  a  part  of  the  statutes 
when  adopted  by  our  legislature. 

We  admit  "that  the  construction  put  upon  statutes  by  the 
courts  of  the  state  from  which  they  are  borrowed  is  entitled 
to  respectful  consideration,  and  that  only  strong  reasons  will 
warrant  a  departure  from  it."     (Endlich  on  Interpretation  of 
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StatuteB,  §  371.)  Our  court  has  always  followed  this  rule. 
But  we  do  not  admit  that  such  construction  of  borrowed  stat- 
utes should  prevail  when  not  in  harmony  with  the  spirit  and 
policy  of  our  own  legislation  and  decisions,     {^d.) 

While  it  is  true  that  Whitaker  v.  liice^  supra^  construed 
the  statutes  under  discussion,  still  it  cannot  be  denied  that  the 
court,  in  arriving  at  its  conclusion,  was  largely  controlled  by 
the  language  of  Lord  Mansfield  in  Whitcamb  v.  Whiting^  2 
Doug.  652  (decided  in  1781),  to  wit:  ' 'Payment  by  one  is 
payment  for  all,  the  one  acting  virtually  as  agent  of  the  rest; 
and  m  the  same  manner  an  admission  by  one  is  an  admission 
by  all,  and  the  law  raises  the  promise  to  pay  when  the  debt 
is  admitted  to  be  due.'' 

In  Willoughhy  v.  Irish,  35  Minn.  63,  27  N.  W.  379,  the 
Supreme  Court  of  Minnesota  completely  overruled  Whitaker 
V.  Rice,  supra,  and  repudiated  the  doctrine  declared  by  Lord 
Mansfield  in  Whitcomb  v.  W  hi  ting,  supra,  upon  which  the 
decision  is  so  largely  predicated. 

In  Willoughhy  v.  Irish,  supra,  which  overruled  Whit<iker 
\.  Bice,  supra,  the  Supreme  Court  of  Minnesota  said:  '*Re- 
curring  to  the  pivotal  point  in  this  case,  if  there  must,  then, 
be  a  new  promise,  express  or  implied,  to  sustain  an  action, 
can  one  of  several  joint  debtors,  from  the  mere  fact  of  the  ex- 
istence of  the  joint  liability,  and  having  no  authority  in  re- 
spect to  each  other,  except  such  as  results  from  that  relation- 
ship, by  his  own  several  act  or  agreement  create  or  renew  a 
liability  as  against  all  such  debtors  for  a  debt  otherwise  barred 
by  limitation  %  Logically,  and  upon  principle,  there  can  be 
but  one  answer  to  this  question.  No  such  authority  or  agency 
exists,  or  can  be  implied,  from  the  joint  contract,  as  will  au- 
thorize one  to  act  for  and  bind  the  others,  so  as  to  renew  or 
extend  their  liability.  Where  the  relation  is  merely  that  of 
joint  debtors,  neither  is  the  agent  of  the  other  to  make  a  new 
contract  with  the  creditor,  or  to  bind  the  others  by  a  new 
promise  changing  or  affecting  their  legal  rights,  or  giving 
such  creditor  a  right  of  action  against  them  which  he  would 
not  otherwise  have.    And  nothing  can  be  added  to  the  exhaus- 
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tive  and  satisfactory  discussion  of  the  subject  in  Bell  v.  Mr/r- 
risoTij  supra^  and  Van  Keuren  v.  Parmelee^  2  N.  Y.  523,  51 
Am.  Dec.  322,  and  notes;  Shoemaker  v.  Benedwi,  11  N.  Y. 
176,  61  Amer.  Dec.  95.  *  *  *  In  Bell  v.  Morrison^  the 
debt  had  already  been  barred  when  the  new  promise  was  alleged 
to  have  been  made,  and  a  further  distinction  is  suggested  be- 
tween cases  of  that  class  and  those  where  payments  or  new 
promises  have  been  made  before  the  statute  has  run;  and  upon 
this  distinction  Judge  Denio  grounds  his  dissent  in  Shoemaker 
V.  Benedicty  supra.  But  it  is  founded  upon  no  principle.  If 
the  agency  exists  in  one  case,  it  must  in  the  other,  and  the 
same  authority  is  required  to  bind  one  joint  debtor,  by  the 
promise  or  partial  payment  of  his  co-debtor,  before  as  after 
the  six  years  have  elapsed. ' ' 

It  may  be  said,  in  reply  to  this,  that  when  Willoughhy  v. 
Irish  was  decided  the  legislature  of  Minnesota  had  changed 
the  statutes  from  what  they  were  when  Whitaker  v.  Bice  was 
decided,  and  that  we  have  the  original  statutes,  and  are  bound 
by  the  construction  given  them  in  Whitaker  v.  Bice.  It  is 
true  that  Willoughhy  v.  Irish  was  decided  under  the  amended 
statutes.  But  it  is  also  true  that  Willoughhy  v.  Irish  repudi- 
ates the  doctrine  of  agency  or  authority  of  the  joint  debtors 
to  bind  each  other  by  part  payment,  announced  as  the  basis, 
largely,  of  the  opinion  in  W  hitaker  v.  Bice^  which  doctrine  is 
now  without  the  indorsement  of  the  best  authorities,  and,  per- 
haps, would  long  since  have  been  discarded  entirely,  had  it 
not  owed  its  paternity,  as  well  as  weight,  to  the  great  name 
of  Mansfield. 

The  Minnesota  situation  may,  therefore,  be  said  to  be  this  : 
In  Whitaker  v.  Bice^  decided  in  1864,  the  Supreme  Court  of 
that  state,  under  statutes  just  like  the  Montana  statutes,  held 
that  a  part  payment  of  an  obligation  by  one  joint  debtor  pre- 
vented the  running  of  the  statute  as  to  all.  This  decision, 
while  construing  the  statutes  then  in  force,  was  based  largely 
on  the  theory  that  all  the  joint  debtors  were  agents  for  each 
other,  and  had  authority  to  extend  the  joint  liability  as  to  all 
by  such  partial  payments  without  the  consent,  knowledge,  or 
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ratification  of  their  co-makers.  WiUaughby  v.  Irish,  which 
was  decided  under  the  statutes  as  amended^  wholly  repudiates 
the  doctrine  of  the  agency  of  the  co-makers,  and  their 
authority  to  bind  each  other,  as  announced  in  WhitcJcer  v. 
Rice.  So  that,  while  WiUoughhy  v.  Irish  was  rendered  un- 
der different  statutes  than  those  construed  in  Whiiaker  v. 
Rice^  it  also  wholly  overrules  and  repudiates  the  principle 
upon  which  Whitaker  v.  Rice  was  so  largely  based;  and,  if  the 
Supreme  Court  of  Minnesota  is  not  bound  by  the  principle 
announced  in  Whitaker  v.  Rice^  we  ought  not  to  be.  Why 
should  we  be  held  to  a  construction  on  Minnesota  statutes 
which  have  been  overruled  and  discarded  by  that  staters  own 
Supreme  Court  ? 

But  we  deem  it  useless  to  consider  this  question  at  any 
greater  length.  It  must  be  conceded  that  the  decision  in  First 
NationKJil  Bank  v.  BvUard  is  in  harmony  with  the  best  recent 
decisions  and  authorities  on  this  question,  and  we  do  not  feel 
constrained  to  depart  from  the  rule  therein  announced.  (See 
Cowht^k  V.  Shingle  (Wyo.)  37  Pac.  689;  Steele  v.  Souder^ 
20  Kan.  39.) 

There  is  some  discussion  as  to  when  the  note  sued  on  be- 
came due,  counsel  for  respondent  contending  it  did  not  be. 
come  due,  as  to  appellant,  until  30  days  after  demand,  and 
that  no  demand  was  made  of  him  until  the  8th  day  of  Sep- 
tember, 1894.  We  think  plaintiff  was  bound  to  make  de- 
mand in  a  reasonable  time.  The  plaintiff  could  not  indefin- 
itely prolong  the  time  in  which  he  might  sue  by  voluntarily 
failing  to  do  the  things  he  was  required  to  do  before  an  action 
could  be  brought.  We  think  he  was,  at  any  rate,  required  to 
demand  payment  before  the  right  of  action  was  barred  by  the 
statute.  (Story  on  Promissory  Notes,  §§  207  and  208;  Tiede- 
man  on  Commercial  Paper,  §  296;  Hintra^ger  v.  TroMi  (Iowa) 
27  N.  W.  807;  Palmer  v.  Palmer,  36  Mich.  487;  Keithler  v. 
Foster,  22  Ohio  St.  31.) 

We  think  there  is  no  merit  in  the  contention  of  respondent 
that  this  appeal  should  be  dismissed  because  no  notice  thereof 
was  given  to  defendant  Charles  E.  Severance.     Severance  was 
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not  an  adverse  party  to  appellant,  in  the  sense  that  he  was  en- 
titled to  notice. 

The  judgment  appealed  from  is  reversed,  and  the  caase  re- 
manded, with  directions  to  the  District  Court  to  enter  judg- 
ment in  favor  of  the  appellant. 

jReversed  and  Remanded, 
Hunt,  J.,  concurs. 

PiooTT,  J. — I  dissent.  I  am  constrained  to  the  opinion 
that  the  conclusion  reached  in  First  National  Bank  v.  Bui- 
lard,  20  Mont.  118,  49  Pac.  658,  was  erroneous  for  two  rea- 
sons :  First,  because  the  court  refused  to  follow  the  inter- 
pretation put  upon  the  provisions  of  Section  54,  First  Divi- 
sion, Compiled  Statutes,  1887,  by  the  Supreme  Court  of 
Minnesota;  and  secondly,  because,  independently  of  the  Min- 
nesota construction,  the  section  is  not  reasonably  susceptible 
of  the  interpretation  given  by  this  court. 

1.  Section  54,  supra,  was  borrowed  from  the  statutes  of 
Minnesota.  Prior  to  its  adoption  it  had  been  interpreted  by 
the  Supreme  Court  of  that  state,  which  had  held  that  the 
limitation  would  commence  from  the  time  of  the  last  payment 
after  maturity  upon  an  existing  written  evidence  of  indebted- 
ness; that  payment  by  one  of  the  joint  debtors  of  interest  due 
on  such  contract  would  initiate  a  new  period  of  limitation  as 
to  all  of  the  debtors,  notwithstanding  the  debtor  so  paying 
was  the  principal,  and  his  co-debtors  mere  sureties,  and 
despite  the  fact  that  the  payment  was  made  by  him  without 
their  knowledge  or  consent  (  Whitaker  v.  Bice,  9  Minn.  13 
Gil.  1.) 

The  rule  declared  in  First  Nat.  Bank  v.  BeU  S.  dt  C.  Min, 
Co.,  8  Mont.  46,  19  Pac.  403,  is  that,  when  a  particular 
statute  has  been  adopted  in  this  state  from  the  statutes  of  an- 
other, after  a  judicial  interpretation  has  been  placed  upon  it 
by  the  parent  state,  the  courts  of  this  state  are  bound  by  the 
interpretation  or  construction  of  the  courts  of  the  state  whence 
it  was  adopted,  unless  the  circumstances  of  the  people  of  this 
state  are  so  different  as  to  require  the  application  of  another 
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rule.  To  the  same  effect  is  Territory  v.  Stearsy  2  MoDt.  324. 
At  page  330  the  court  say  :  ''Our  statute  is  a  re-enact meut 
of  that  of  California  and  the  construction  placed  upon  it  by 
the  California  courts  might  be  said  to  be  enacted  with  the 
statute.^'  The  same  principle  is  announced  in  Lindley  v. 
Davisy  6  Mont.  453,  13  Pac.  118;  Stachpole  v.  Hallahan,  16 
Mont.  40,  40  Pac.  80;  Murray  v.  Heinze,  17  Mont.  353,  42 
Pac.  1057,  and  43  Pac.  714;  State  v.  O'Brien,  18  Mont.  1. 
43  Pac.  1091,  and  44  Pac.  399;  State  ex  rd,  MUsteadY.  Butte 
City  Water  Co.,  18  Mont.  199,  44  Pac.  966,  and  in  Largey 
V.  Chapman,  18  Mont.  563,  46  Pac.  808.  It  is  not  claimed 
that  there  was  anything  in  our  condition  at  the  time  the  statute 
was  adopted,  or  has  been  since,  warranting  the  rejection  of 
the  doctrine  established  in  Minnesota  at  the  time  the  statute 
was  adopted.  This  section  was  adopted  in  1865,  and  was  re- 
enacted  by  succeeding  legislatures,  and  otherwise  continued 
in  force  in  the  Territory  and  State  of  Montana  until  the 
Codes  went  into  effect,  July  1,  1895.  In  Minnesota,  how- 
ever, the  statute  of  which  our  Section  54  is  substantially  a 
copy,  was  repealed  in  1866.  Subsequently,  in  1886,  the  Su- 
preme Court  of  Minnesota  decided  Willoughhy  v.  Iri^h,  35 
Minn.  63,  27  N.  W.  379.  The  sole  point  decided  in  that  case 
was  that,  under  a  statute  corresponding  word  for  word  with 
Section  53,  First  Division,  Compiled  Statutes,  1887,  a  partial 
payment  by  one  maker  of  a  note,  before  the  statute  barred 
the  remedy,  was  inoperative  to  prevent  its  running  as  to  the 
other  makers.  The  court  did  not  construe  the  section  which 
had  been  theretofore  repealed.  That  section  was  not  involved. 
Wltitaker  v.  Rice  was  not  overruled  by  the  Willoughby  case, 
either  in  whole  or  in  part.  Any  unfavorable  comment  upon 
the  former  case  was  clearly  obiter",  but  were  it  otherwise,  I 
find  it  impossible  to  assent  to  the  course  of  reasoning  pursued 
by  the  opinion  in  the  case  at  bar.  Montana  took  Section  54 
from  the  statutes  of  Minnesota  with  the  interpretation  then 
given  it, — which  it  then  bore, — and  not  with  that  attempted 
to  be  injected  into  it  a  score  of  years  after  its  repeal  by  way 
of  argument  in  considering   a   different  statute.     It  is  to  be 


30  Mont.]  Oleson  v.  Wilson.  563 

borne  in  mind,  also,  that  in  the  period  between  the  adoption 
of  Section  54  and  its  repeal  in  Montana,  on  July  1,  1895, 
rights  had  been  acquired  in  reliance  upon  the  section  as  con- 
strued when  adopted.  That  construction  is  as  binding  as  if 
verbally  incorporated  into  the  statute. 

2.  The  provisions  of  Section  54  were  peculiar  to  three 
states — Minnesota,  Oregon,  and  Montana.  In  Partlow  v. 
Singer^  2  Or.  307,  and  Sutherlin  v.  Roberts^  4  Or.  378,  a 
statute  of  Oregon  identical  with  Section  54,  »upra^  received 
careful  and  thorough  consideration,  and  was  interpreted  as  in 
Whitaker  v.  Sice.  The  Supreme  Court  of  the  United  States 
in  Cros8  v.  Allen,  141  U.  S.  528,  12  Sup.  Ct.  67,  treated  the 
subject  upon  principle,  and  with  reference  to  the  Oregon 
statute,  but  without  relying  upon  the  judicial  construction  of 
the  law  by  the  courts  of  that  state,  and  held  to  the  Minne- 
sota interpretation.  The  reasons  advanced  by  these  courts 
are  cogent,  and,  to  my  mind,  unanswerable.  It  seems  to  me 
that  this  court  has,  in  the  Bullard  case  and  the  one  at  bar, 
practically  eliminated  Section  54  from  the  statutes,  by  refus- 
ing to  give  effect  to  its  clear  language  and  unmistakable  import. 
I  am  satisfied  that  Section  53  was  intended  for  one  purpose, 
and  that  Section  54  was  designed  for  another  and  different 
purpose.  If  the  majority  opinion  be  correct,  I  cannot  con- 
ceive why  Section  54  was  enacted,  since  Section  53  is,  in  the 
opinion  of  the  court,  ample  for  all  the  ends  intended  to  be  at- 
tained by  the  other  section. 

Stare  decisis  ought  not  to  be  applied,  for  the  error  may  be 
now  corrected  without  injury  or  hardship,  it  being  apparent 
that  since  the  decision  in  the  Bullard  case  no  rights  can  have 
arisen  in  favor  of  makers  of  promissory  notes  which  could  be 
affected  by  overruling  the  doctriqe  there  announced.  The 
privilege  of  defeating  a  just  debt  by  interposing  the  defense 
of  the  statute  of  limitations  is  not  a  vested  right  ( Campbdl 
V.  Uolt,  115  U.  S.  620.)  For  these  reasons,  I  think  the 
judgment  should  be  affirmed. 
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UNION    MERCANTILE   COMPANY,    Appellant,  v, 
JACOBS,  SULTAN  &  CO.,  Respondents. 

[Submitted  Feb.  21, 1898.   Decided  March  14, 1886.] 

Counterclaim — Pleading. 

SuBDiYiBiOK  2,  Section  680,  Code  of  CItII  Procedure,  proTfdee  tliat  the  answer  mart 
contain  **a  ttaCement  or  any  new  matter  constituting  a  defense,''  and  a  eonnterelaim 
must  be  pleaded,  or  It  cannot  be  proved. 

(The  following  is  the  opinion  of  the  court  on  a  rehearing 
of  the    cause.     The  former  decision  is  found  on  page  270 

ante.) 

Per  Cubiam. — In  the  argument  on  a  rehearing  of  this  case, 
counsel  for  appellant  calls  our  attention  with  emphasis  to  the 
action  of  the  District  Court  in  permitting  the  defendants  to 
offer  evidence,  in  effect,  establishing  a  counterclaim  against 
the  plaintiff,  without  such  counterclaim  having  been  pleaded 
in  the  answer.  The  District  Court  permitted  evidence  on  the 
part  of  the  defendants  to  be  introduced  tending  to  show  that 
plaintiff  had  in  its  possession  certain  property  and  accounts 
which  it  had  never  accounted  for,  amounting  in  value  to  more 
than  the  sum  sued  for  by  plaintiff.  This  was  evidence  prov> 
ing  a  counterclaim.  In  considering  the  case  on  the  original 
hearing,  we  inadvertently  overlooked  this  assignment,  which 
is  now  urged  especially  by  counsel  for  appellant.  We  think 
the  action  of  the  court  in  admitting  this  evidence  was  reversi- 
ble error. 

Section  690,  Code  of  Civil  Procedure,  provides  what  the 
answer  of  the  defendant  must  contain.  Subdivision  2  of  this 
section  is  as  follows  :  <<A  statement  of  any  new  matter  con- 
stituting a  defense  or  counterclaim. '^  Under  this  section,  if 
the  defendants  wished  to  rely  upon  ^<any  new  matter  consti- 
tuting a  defense  or  counterclaim,^'  they  should  have  pleaded 
it     A  counterclaim  could  not  have  been  proved  under  a  gen- 
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eral  or  special  denial.     A  counterclaim  must  be  pleaded  un- 
der our  statute,  or  it  cannot  be  proved. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  new  trial. 

Heversed  <md  Memanded. 


HELEN  G.  SHARMAN,   Appellant,    v.  FRANK  HUOT, 

Respondent, 

AND 

HELEN  G.    SHARMAN,    Appellant,    v.    M.  J.  EUKES, 

Interyenob,  Respondent. 

[Submitted  Feb.  28,  1898.    Decided  March  14,  1886.] 

Attacfvmentj  When  to  be  Issued  —  Summonay  Signature  of 
Clerk. — Same^  Amendment  of — Appeal  from  Order — 
Record. 
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1.  ATTACHMENT,  Whbn  TO  BB  IssuBD.^Under  ScctlOD  880,  Gode  of  civil  Procedure, 
a  writ  of  attachment  which  is  issued  before  a  yalid  summons  is  absolutely  void,  and 
not  merely  yoidable. 

2.  Summons,  Sionatube  of  Clbrk.— Under  Section  682,  Code  of  ClTll  Procedure, 
which  provides  the  form  of  the  summons  and  that  it  must  be  **signed  by  the  clerk, 
and  issued  under  the  seal  of  the  court, '*  the  signature  of  the  clerk  is  a  matter  of 
substance,  and  a  fundamental  part  of  the  summons,  without  which  there  is  no  sum- 
mons. 

8.  SAMB~^m€ndm«nt  of  ^SummofM.— Section  774,  Code  of  Clyll  Procedure,  proTiding 
for  amendments  to  pleadings  and  proceedings,  does  not  confer  power  upon  the 
court  to  amend  a  void  Jurisdictional  writ  or  process. 

4.  APPBAL  FBOM  Obdbr.— Aecord.— An  order  amending  a  summons  cannot  be  re- 
viewed unless  properly  before  the  court,  and  is  no  part  of  the  record  on  an  appeal 
from  a  prior  order  discharging  an  attachment. 

Appeal  from,  District  Courts  Gallalvn  County,  F.  K, 
Armstrong^  Judge. 

Action  by  Helen  G.  Sharman  against  Frank  Huot,  aided 
by  attachment.  From  two  separate  orders  discharging  the 
writ  of  attachment  on  motions  of  defendant  and  M.  J.  Eukes^ 
intervenor,  plaintiff  appeals.     Affirmed. 
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Hari/man  Bros.  <&  Stewart^  for  Appellant. 
Luce  <&  Luce,  for  Respondents. 

PiGOTT,  J. — These  are  appeals  from  two  separate  orders 
discharging  a  writ  of  attachment. 

From  the  transcript  in  No.  1,068  it  appears  that  the  plaint- 
iff filed  her  complaint  on  February  25,  1897,  and  that  the 
sheriff  thereupon  received  a  certain  paper,  which  gave  the 
title  of  the  cause  and  the  style  of  the  action,  and  proceeded 
thus  : 

<^The  State  of  Montana  to  the  above-named  defendant: 
You  are  hereby  summoned  to  answer  the  complaint  in  this 
action  which  is  filed  in  the  office  of  the  clerk  of  this  court,  a 
copy  of  which  is  herewith  served  upon  you,  and  to  file  your 
answer  and  serve  a  copy  thereof  upon  the  plaintiff's  attorney 
within  twenty  days  after  the  service  of  this  summons,  exclu- 
sive of  the  day  of  service;  and,  in  case  of  your  failure  to  ap- 
pear or  answer,  judgment  will  be  taken  against  you  by  de- 
fault, for  the  relief  demanded  in  the  complaint. 

^'Witness  my  hand  and  the  seal  of  said  court,  this  25th  day 
of   February,   1897. 

*  '[SEAL  OF  COURT.  ]  

-Clerk." 
The  clerk  then  issued  a  writ  of  attachment  against  the  de- 
fendant, and  the  sheriff,  on  February  26th,  delivered  to  the 
defendant  a  copy  of  the  foregoing  supposed  summons,  and 
also  delivered  to  him  a  copy  of  the  complaint.  On  the  same 
day,  the  sheriff  executed  the  writ  of  attachment  upon  the 
property  of  the  defendant.  On  March  4th,  the  defendant, 
appearing  specially,  moved  the  court  to  discharge  the  writ  of 
attachment  on  the  ground  that  the  issuance  of  a  summons  had 
not  accompanied  or  preceded  the  writ.  The  court  discharged 
the  writ,  and  dissolved  the  attachment.  From  this  order, 
the  plaintiff  appeals. 

In  No.  1,076  it  appears  that  the  intervenor,  Eukes,  on 
March  1,  1897,  commenced  an  action  against  defendant,  and 
that  the  sheriff  executed  a  writ  of  attachment,  issued  in  that 
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case  apon  the  same  property  seized  by  him  in  Sharman 
against  Huot.  Eukes  moved  the  discharge  of  the  writ,  and  a 
dissolution  of  the  attachment  in  the  Sharman  case,  upon  the 
grounds  stated  in  defendant's  motion  for  the  same  purpose  in 
that  case.  The  court  granted  the  motion  of  Eukes,  and 
plaintiff  again  appeals. 

We  are  of  the  opinion  that  the  District  Court  properly  dis- 
charged the  writ  of  attachment. 

Section  890  of  the  Code  of  Civil  Procedure  provides  that  *  'the 
plaintiff  at  the  time  of  issuing  the  summons,  or  at  any  time 
afterwards,  may  have  the  property  of  the  defendant  attached  as 
security  for  the  satisfaction  of  any  judgment  that  may  be  re- 
covered.'' This  statute  was  adopted  from  California,  and 
the  interpretation  it  bore  in  that  state  when  adopted  is  con- 
trolling. In  Low  V.  Henry ^  9  Cal.,  at  page  662,  the  court 
held  that  a  writ  of  attachment  issued  before  the  issuance  of  & 
summons  is  void,  and  that  the  subsequent  issuance  of  the 
summons  cannot  give  effect  to  that  which  was  void  from  the 
beginning.  Moreover,  we  think  there  can  be  no  doubt  upon 
principle  that  a  writ  of  attachment  issued  before  the  summons 
is,  under  the  statute,  not  voidable  merely,  but  void. 

Summons  was  not  issued.  The  law,  by  Section  632  of  the 
Code  of  Civil  Procedure,  prescribes  the  requisites  of  a  sum- 
mons. It  reads  :  ''The  summons  must  be  directed  to  the 
defendant,  signed  by  the  clerk,  and  issued  under  the  seal  of 
the  court  and  must  contain :  The  names  of  the  parties  to  the 
action,  the  court  in  which  it  is  brought,  and  the  county  in 
which  the  complaint  is  filed,  and  must  be  substantially  as  fol- 
lows," etc.  The  language  is  mandatory.  {Dyas  v.  Keaton^ 
3  Montana,  496;  Sawyer  v.  Rcbertson^  11  Montana  416,  2S 
Pac.  466;  Lyman  v.  Milton^  44  Cal.  630;  Blacks,  Clendenin, 
3  Montana,- 47;  OrayY,  HwweB^  8  Cal.  663;  Smith  v.  Aurichy 
6  Colo.  388.) 

The  summons  must  be  signed  by  the  clerk.  His  signature 
is  a  matter  of  substance.  It  is  a  fundamental  part  of  the 
summons.     Without  it  there  is  no  summons. 

In   Sichjoell  v.    SchumxicheTy   99  111.   433,   the  court  said  : 
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<< While  there  is  some  coDflict  of  authority  upon  this  subject, 
yet  it  is  believed  that  the  weight  of  the  authority  establishes 
the  proposition  that  where  the  law  expressly  directs  that  pro- 
cess shall  be  in  a  specified  form,  and  issued  in  a  particular 
manner,  such  a  provision  is  mandatory,  and  a  failure  on  the 
part  of  the  official,  whose  duty  it  is  to  issue  it,  to  comply 
with  the  law  in  that  respect,  will  render  such  process  void.'' 

In  Ilemwndez  v.  Drake,  81  111.  38,  it  is  said  :  ''The  40th 
section  of  the  chapter  entitled  'Courts'  (Revised  Statutes,  1846, 
p  147)  provides  that  the  clerks  of  the  circuit  courts  may  issue 
process  in  all  cases  arising  therein,  which  shall  bear  te^te  in 
the  name  of  and  be  signed  by  such  clerks,  respectively,  and 
be  dated  on  the  days  on  which  they  issue,  and  be  made  re- 
turnable, according  to  law.  That  the  writ  must  be  signed  by 
the  clerk  is  made  indispensable  by  this  enactment. ' ' 

In  Rigos  v.  Bagley,  2  G.  Greene,  383,  the  Supreme  Court 
of  Iowa,  in  the  course  of  an  opinion  holding  that  a  certain 
writ  was  properly  quashed,  said:  "It  is  true,  as  is  urged, 
that  the  seal  of  the  District  Court  proves  itself;  but  it  does 
not  of  itself  prove  that  it  was  affixed  by  the  proper  officer,  or 
by  his  authority.  The  clerk  is  the  keeper  of  the  seal.  He 
alone  is  authorized  to  fise  it;  and,  upon  affixing  the  seal  offi- 
cially in  any  process,  he  should  attest  the  fact  over  his  sig- 
nature. ' ' 

We  cite  the  following  cases  as  being  either  directly  in  point, 
or  lending  support  to  principles  upon  which  these  views  are 
based  :  Choate  v.  Spencer,  13  Montana  127,  32  Pac.  651; 
Wimhish  v.  Wofford,  33  Tex.  109;  Andrua  v.  Carroll,  35 
Vt.  102;  Gardner  v.  Lane,  3  Dev.  (N.  C.)  63;  Pendleton  v. 
Smith,  1  W.  Va  16;  Laidley  v.  Bright,  17  W.  Va.  779; 
Hxitchins  V.  Edson,  1  N.  H.  139;  Reynolds  v.  DamreU,  19 
N.  H.  a97;  Wiley  v.  Bennett,  9  Baxt.  (Tenn.)  581;  Smithy. 
Afanaasieffe,  2  Rich.  (S.  C.)  334;  Chapin  v.  Allison^  15 
Ohio,  566;  Tibhetts  v.  SIuiw,  19  Me.  204;  Reeder  y,  Murray, 
3  Ark.  450;  Stayton  v.  Newcomer,  1  Eng.  (Ark.)  451; 
Wheaton  v.  Thompson,  20  Minn.  196  (Gil.  175);  Anderson  ^^ 
Joliett,  14  La.  Ann.   614;  Dexter  v.    Cochran,  17  Kan.  447; 
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In  re  Farr  (Kan.)  21  Pac.  273;  Pdham  v.  Eckoa/rck  (Kan.)  26 
Pac.  41;  Oreenleaf  v.  Mumford,  30  How.  Prac.  (N.  Y.)  30; 
Smith  V.  HctcMey^  44  Mo.  App.  614;  U.  S.  v.  JSosej  14  Fed. 
681 ;  Ripley  v.  Warren^  2  Pick.  592.  The  signature  of  the 
clerk  and  the  seal  of  the  coart  are  the  testimonials  by  which 
the  authenticity  of  the  summons  is  made  to  appear.  {Shep- 
herd V.  Zanej  13  N.  C.  148.) 

It  is  insisted,  however,  that  the  summons  in  question  may 
be  amended.  Section  774,  Code  of  Civil  Procedure,  does  not 
confer  power  upon  the  c()urt  to  amend  a  void  jurisdictional 
writ  or  process.  Here  the  supposed  summons  was  defective 
in  a  material  part,  and  hence  it  is  not  amendable.  ( U.  S.  v. 
Jiose  and  Choate  v.  Spencer,  supra.)  There  must  be  a  process 
to  be  amended, — something  to  amend  and  amend  by.  {V,  S. 
v.  Turner,  50  Fed.  734;  Witherdl  v.  Randall,  34  Me.  168; 
Joiner  v.  Bank,  71  Miss.  382,  14  South.  464.)  The  rule  ap- 
plicable to  a  statute  even  more  liberal  with  respect  to  amend- 
ments t^an  is  section  774,  supra,  is  clearly  stated  by  the  Su- 
preme Court  of  Wisconsin  in  Whitney  v.  Brunette,  15  Wis. 
68,  as  follows  :  <<It  is  true,  the  statute  of  amendments  then 
in  force  was  very  broad  and  liberal.  It  provided  that  the 
cQurt  in  which  any  action  was  pending  might  ^amend  any 
process,  pleading  or  proceeding  in  such  action,  either  in  form 
or  substance,  for  the  furtherance  of  justice,'  etc.  But  I  think 
this  relates  only  to  such  defects  as  do  not  render  the  process 
absolutely  void.  There  must  be  something  to  amend,  and  a 
void  writ  is  a  nullity.  To  amend  in  such  a  case  would  be  to 
create  the  writ  anew,  giving  it  a  retroactive  effect.  [Bunn  v. 
Thomas,  2  Johns.  190;  Burk  v.  Barnard,  4  Johns.  309;  Bell 
V.  A'iistin,  13  Pick.  90;  Cramer  y.  Van  Alstytie,  9  Johns.  386; 
4  Cow.  49 ;  Eyles  v.  Ford,  2  Rand.  ( Va. )  4. )  *  *  *  A 
still  further  answer  is  that,  if  a  void  writ  can  be  helped  at  all 
by  amendment,  it  should  only  be  allowed  that  effect  as  between 
the  parties  to  the  proceeding,  and  not  so  as  to  cut  off  inter- 
mediate rights  acquired  by  third  parties.  ( Witte  v.  Meye7\ 
11  Wis.  300,  and  cases  cited.)"  We  approve  the  doctrine 
there  announced. 
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The  transcripts  disclose  that  the  court  discharged  the  writ 
of  attachment,  and  then  sustained  appellant's  motion  to  amend 
the  summons.  Appellant  contends  that  the  decision  on  the 
motion  last  mentioned  is  the  law  of  the  case,  and  controlling. 
We  are  of  a  contrary  opinion.  The  appeals  are  from  the  or- 
ders discharging  the  writ.  The  order  granting  leave  to 
amend  the  summons,  while  included  in  the  transcript,  is  not 
one  of  the  papers  required  by  Section  1737,  Code  of  Civil 
Procedure,  to  be  certified  to  this  court,  and  is  therefore  no 
part  of  the  record  on  appeal.     It  il^  not  before  us. 

The  orders  appealed  from  are  affirmed. 


Affirmed, 


Pemberton,  C.  J.,  and  Hunt,  J.,  concurs. 


1^^  ^\       ROBEKT  MORRISON  et  al..    Appellants,    v.    ORA   E. 

BENNETT,   Respondent. 

[Submitted  February  2ft,  1898.    Decided  Harcli  u,  1898.] 

Partnership — Illegal  Contract — Accounting. 

1.  An  a^eement  made  by  three  persons  by  which  they  were  to  buy  a  mare,  each  pay- 
ing one-third  of  the  cost,  train  her  and  divide  profits  and  losses,  constitutes  a  part- 
nership, although  one  of  the  members  was  to  receive  a  salary  for  the  animal,  and  for 
driving  her. 

2.  Sa  MB— Jl/eiral  Contract— ^ccoun<{fi(7-— A  court  of  equity  will  not  entertain  a  suit  for 
an  accounting  between  partners,  where  it  appears  that  the  purpose  of  the  partner- 
ship was  to  secretly  and  surreptitiously  purchase  a  horse,  and  then  to  entioe  a  third 
party  to  make  a  wager  on  a  horse  race.  It  seems  that  a  subsequent  collateral  or  In- 
dependent contract,  founded  on  a  new  consideration,  not  Immoral  or  iUefcal,  Is  not 
contaminated  by  the  original  Illegal  agreement. 

3.  Where  an  order  is  made  referring  a  case  to  a  referee  to  take  an  account,  but  the 
court  subsequently  itself  takes  the  testimony  on  the  account,  no  exception  to  find- 
ings are  necessary,  and  an  order  refusing  a  new  trial  is  an  appealable  order. 

Appeal  from  District  Courts   Fergus  County,     Dudley  D» 
Dosej  Judge. 

Action  by  Robert  Morrison  and  another  against  Ora  £. 
Bennett  for  an  accounting  and  dissolution  of  partnership. 
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Findings  were  made  for  plaintiffs,  and  defendant  was  granted 
a  new  trial.     Plaintiffs  appeal.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiffs  and  appellants,  Morrison  and  Davis,  sued  the 
defendant  and  respondent,  Bennett,  for  an  accounting  and  a 
dissolution  of  partnership. 

It  is  alleged  in  the  complaint  that  plaintiffs  and  defendant 
formed  a  co-partnership  for  the  purpose  of  owning,  caring 
for,  and  racing  a  certain  race  horse  known  as  '*Lady  Wal- 
lace" on  equal  terms  and  shares,  and  that  they  entered  upon 
and  continued  to  transact  the  business  of  such  co-partnership, 
and  were  at  the  time  of  the  suit  co-partners  on  equal  terms  in 
the  said  business;  that  on  September  7,  1895,  the  defendant, 
Bennett,  without  plaintiffs^  consent,  applied  to  his  own  use 
from  the  receipts  and  profits  of  said  business  the  sum  of 
t»l,000,  and  continues  to  withhold  the  same,  to  the  detriment 
of  the  partnership,  and  the  damages  of  plaintiffs.  It  is  also 
alleged  that  the  defendant  is  indebted  to  the  plaintiff  Morri- 
son for  certain  moneys  advanced  by  him  to  the  partnership. 

The  defendant  denied  the  partnership,  and  alleged  an  own- 
ership in  common  of  the  mare. 

The  case  was  tried  before  the  court  with  a  jury.  After  the 
plaintiffs  rested,  the  defendant  moved  for  a  nonsuit  upon  six 
grounds,  the  principal  ones  being  that  the  claim  upon  which 
the  suit  was  based  is  a  gambling  indebtedness,  or  wager  upon 
the  result  of  a  horse  race;  and  that,  if  there  was  any  partner- 
ship, it  was  an  illegal  one,  instituted  or  formed  for  illegal  pur- 
poses and  against  public  policy  and  good  morals.  The  court 
overruled  this  motion,  and  thereupon  the  defendant  declined 
to  put  in  any  evidence.  The  court  then  dismissed  the  jury, 
holding  that  the  plaintiffs  had  a  right  to  recover  upon  ^.he 
issue  of  co-partnership,  as  alleged  in  the  complaint,  but  that 
an  accounting  was  necessary  in  relation  to  the  various  trans- 
ections had  between  the  plaintiffs  and  the  defendant.  This 
accounting  was  had  before  the  court  itself,  and,  after  due  con* 
sideration,  findings  were  made  in  behalf  of  the  plaintiffs.     Sub- 
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Beqaently  the  defendant  moyed  for  a  new  trial  upon  the 
grounds  of  insufficiency  of  the  evidence  to  justify  the  findings, 
and  of  error  in  law  in  overruling  defendant's  motion  for  a 
nonsuit.  The  court  granted  this  motion  for  a  new  trial,  from 
which  order  the  plaintiffs  now  appeal. 

Cort  &  Worden  and  J.  C.  Huntoon^  for  Appellants. 

F.  E,   Strannahan  and    WHliafn  M.   Blackford^  for  Ap- 
pellee. 

Hunt,  J. — Plaintiff  Morrison  testified  that  he  and  Bennett 
desired  to  get  a  race  horse  out  to  Fergus  county  for  the  pur- 
pose of  racing;  that  Bennett  said  that  he  would  write  to 
Davis,  the  other  plaintiff,  in  Ohio,  which  he  did.  Davis  wrote 
back  to  Bennett  that  he  would  come  out  for  $50  a  month  and 
board,  and  that  the  three  of  them  would  buy  the  mare  Lady 
Wallace,  the  expenses  of  caring  for  her  and  racing  her  were 
agreed  to  be  divided  equally,  and  the  losses,  if  any,  were  to 
be  borne  equally.  Davis  came  out,  and  plaintiff  Morrison  met 
him  at  Billings,  and  came  up  to  Lewistown,  Fergus  county, 
with  him.  The  mare  was  put  into  training,  and  finally  a 
waffer  was  made  with  a  Mr.  Kane  for  $1,000 — $500  a  side — 
against  a  horse  named  ' 'Distance, '^  owned  by  one  Dan 
Crowley,  of  Lewistown.  The  mare  won  the  race,  but  the  de- 
fendant, Bennett,  who  received  the  money  after  the  race  was 
over,  never  gave  any  portion  of  it  or  accounted  for  it  to  the 
plaintiffs.  The  only  receipts  of  the  partnership  was  this  sum 
of  $1,000.  On  cross-examination  the  witness  said  that  Ben- 
nett first  approached  him  with  reference  to  buying  the  mare, 
the  main  object  being  to  race  Crowley;  that  it  -was  agreed 
that  they  were  to  get  a  race  with  Crowley  if  they  could,  or 
any  other  race,  but  they  wanted  to  beat  Crowley's  horse,  and 
wanted  to  get  a  horse  that  could  do  that.  The  witness  also 
testified  fully  in  relation  to  the  agreement  between  himself, 
Davis  and  Bennett,  saying  that  each  one  was  to  pay  one-third 
of  the  expenses  of  caring  for  the  mare,  and  that  Davis  was  to 
get  $50  a  month  and  his  board  for  his  particular  care  and  for 
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driving.  The  wager  with  Kane  was  between  Bennett,  Kane, 
Davis  and  plaintiff  Morrison.  Kane  represented  Crowley  and 
Bennett,  and  Morrison  represented  the  three  owners  of  the 
mare. 

There  was  considerable  testimony  as  to  the  amount  of  money 
bet  upon  the  mare,  items  of  care,  etc.,  which  we  do  not  deem 
material  to  be  stated  on  this  appeal. 

W.  H.  Davis,  one  of  the  plaintiffs,  said  that  he  had  brought 
the  mare  to  Montana  after  corresponding  with  Bennett;  that 
Bennett,  Morrison  and  himself  were  to  own  one-third  of  the 
mare  each,  but  that  for  his  working  her  he  was  to  get  $50; 
that  they  only  started  her  in  the  one  race  with  Crowley, 
which  she  won,  but  that  Bennett  <  ^grabbed  the  money 
down. ' ' 

The  plaintiffs  then  offered  certain  letters  in  evidence  as 
bearing  upon  the  question  of  the  alleged  partnership  between 
the  plaintiffs  and  the  defendant.  The  defendant  objected  to 
these  letters  upon  the  ground  that  they  were  not  material  or 
competent  under  the  pleadings,  and  did  not  establish  any  facts. 
The  court  overruled  this  objection,  and  the  letters  then  be- 
came part  of  the  plaintiffs'  case.  These  letters  became  very 
important  evidence,  and,  were  it  not  for  their  verbosity,  we 
should  incorporate  them  in  full.  We  refrain,  however,  from 
doing  this,  and  shall  only  make  excerpts  from  them  which 
tend  to  show  what  the  real  object  and  purpose  of  the  plaintiffs 
and  the  defendant  were  in  bringing  the  mare  from  Ohio  to 
Montana. 

Under  date  of  January  31,  1895,  Bennett  wrote  to  Davis  as 
follows:  «'*  *  *  There  is  a  man  here  that  has  got  some 
scrub  horses  that  he  thmks  is  fast  trotters  and  pacers.  He  is 
a  man  that  has  got  lots  of  money.  Him  and  his  friends  will 
bet  their  money.  His  pacers  are  range  stock  without  any 
mark.  Can  go  along  somewhere  from  2:40  to  2:30.  He  is 
stuck  to  back  the  horses,  as  he  is  a  man  without  any  knowl- 
edge of  horse  racing.  He  has  been  in  the  country  for  a  long 
time.  Has  done  business  in  the  early  days  with  the  half-breed 
Indians.     He  is  a  saloon  keeper.     *     *     *     I  want  a  man  to 
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come  and  bring  two  good  horses  with  him,  one  pacer  and  one 
trotter  that  can  s:o  along,  rather  have  them  with  low  marks, 
and  we  will  match  this  man  with  a  .dead  mortal  cinch.  We 
can  win  several  thousand  dollars,  which  is  like  finding  it.  The 
way  I  would  want  to  bring  the  horses  in  the  country  would 
be  to  sneak  them  in  the  town,  put  hair  brand  on  them     *     * 

*  so  they  would  appear  as  range  stock.  *  *  *  Would 
want  you  to  write  to  me,  and  tell  me  what  you  would  bring 
if  you  would  come.  It  is  meat  for  some  one.  Let  me  hear 
from  you,  so  on,  and  keep  this  a  secret.  I  remain,  as  ever, 
your  friend,  O.  E.  Bennett,  Lewistown,  Fergus  county,  Mon- 
tana. P.  S.  The  main  object  is  to  make  it  appear  that  the 
horses  are  undeveloped.  The  object  is  to  give  him  a  sure 
thing  in  the  way  of  thinking.  *  *  *  We  would  use  one 
horse;  rather  have  pacer.  This  is  no  funny  work  with  me. 
It  is  a  matter  of  business." 

We  quote  the  following  extract  from  another  letter  to  Davis 
from  Bennett,  dated  February  26th:  ''*  *  *  You  did 
not  say  in  your  letter  whether  this  mare  is  a  trotter  or  pacer. 

*  *  *  This  man  that  I  speak  of  in  my  other  letter  has  got 
two  pacers  that  he  would  back  for  good  money  to  make  him 
think  he  has  got  the  best  of  it,  which  is  very  easy  to  do 
through  me.  Stranger  could  not  come  in  here,  and  handle 
him.  He  has  two  trotters,  stallions,  and  one  filly.  He  is 
big  snap  for  some  one  to  match  horse  race.     This  is  no  josh. 

*  *  *  I  mean  just  what  I  say.  We  have  got  the  biggest 
sucker  here,  I  think,  in  the  state,  and  has  got  plenty  of 
money.  You  do  not  want  to  come  unless  you  bring  some- 
thing along  to  put  him  to  sleep,  and  his  friends,  which  is  very 
easy  to  do.  Of  course,  we  will  have  to  keep  him  in  the  dark, 
and  match  him  up  and  up.  You  know  what  you  have  to  con- 
tend with  in  your  country, — a  world  of  competition.  It  is 
no  object  in  me  to  misrepresent  things  to  you  or  any  one  else. 
There  is  no  glory  in  this  except  to  make  some  money.  I 
donH  want  to  mislead  you  from  your  best  interest,  or  take 
you  from  your  business  where  you  would  not  prove  to  your 
and  my  benefit. ' ' 
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From  another  letter  we  quote  the  following:  <'I  expect 
you  to  lease  this  mare,  and  come  with  her  to  Montana.     *     * 

*  I  will  have  a  partner  in  putting  up  the  money  and  to  help 
us  do  this  man,  and  during  the  season  we  are  willing  you  shall 
share  one-third  of  all  the  money  we  can  get  out  of  this  man, 
an<l  will  pay  you  $30  per  month  and  board  or  $50  per  month 
and  board  and  we  will  take  the  winnings  and  pay  all  of  the 
expenses.  I  will  meet  you  at  the  railroad,  I  rather  you  would 
be  one  of  the  interested  parties  in  the  proceeds  of  the  win- 
ning of  the  mare,  for  I  think  you  would  be  more  benefited. 
We  don't  want  you  to  come  out  here  and  not  be  satisfied  and 
make  some  money.  ^^  *  *  We  want  you  to  answer  as 
soon  as  you  can  and  tell  us  what  you  will  do,  *  *  *  but 
will  say,  in  short,  we  will  not  stand  on  any  small  things  in 
our  deal  with  you.  Expect  you  to  share  the  harvest  with  us 
and  the  benefit  of  the  opportunity.  *  *  *  Please  don't 
send  your  envelopes  with  your  advertisements  on  or  your 
name  on.  Don't  want  these  people  to  get  on  to  anything  that 
would  throw  us  oflf  if  you  should  come.     *     *     *  " 

Under  May  8th  Bennett  again  wrote  Davis  acknowledging 
the  receipt  of  a  letter  from  Davis  to  him,  and  saying:  '*I 
never  gave  Mr.  Love  any  reason  to  say  that  we  wanted  to  do 
any  ring  business  with  you  or  the  mare.  You  know  my  rea- 
son for  wanting  to  get  the  mare  in  here  on  the  quiet  is  to  do 
this  man  here  on  match  race.  1  wrote  to  you,  in  the  first 
place,  what  my  object  was,  and  willing  to  leave  the  matter 
with  you  that  1  never  asked  you  to  do  anything  dishonorable 
in  this  transaction.  I  am  very  sorry  that  I  ever  wrote  to  Mr. 
Love  to  do  anything  for  me  if  he  has  got  no  more  sense.  I 
asked  him  to  please  not  say  anything  about  the  matter.     *     * 

*  I  shall  write  a  letter  to  Love  to-day  asking  him  kindly  to 
not  talk  so  much.  *  *  *  i  wrote  in  my  letter  to  my 
friends  for  Bishop  to  give  bill  of  sale  of  the  mare.  You  may 
say  to  my  friends  that  it  is  not  necessary  to  do  it,  as  it  would 
explain  to  Bishop  where  the  mare  is  gomg.  *  *  *  Hope 
everything  will  be  all  right.  Will  be  at  the  railroad  to  meet 
you.     *     *     *     This  is  the  place  for  such  a  mare.     They 
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quite  'horsy. '  *  *  *  Ship  to  Fort  Custer,  Montana,  over 
the  Northern  Pacific  Railroad.  Yours,  truly,  O.  E.  Bennett 
P.  S.  Reship  from  Fort  Custer  to  Billings,  the  next  station. 
You  will  not  have  to  unload;  might  be  we  may  be  at  Fort 
Custer  and  go  down  with  you  to  Billings." 

Again,  under  April  3,  he  wrote  to  < 'Friend  Davis"  as  fol- 
lows: *'  *  *  *  In  regard  to  Lady  Wallace,  she  is  all  right 
to  do  this  man.  *  *  *  You  wrote  in  your  letter  that  you 
would  be  honorable,  upright  and  fair  in  your  business  with 
me.  That  is  just  what  I  want  and  expect  of  you,  and  what- 
ever business  I  have  to  do  with  you  expect  to  be  honorable 
and  upright,  and  do  as  near  as  I  agree  with  you  as  possible 
for  me  to  do.  That  is  the  only  way  for  a  person  to  transact 
business.  *  *  *  if  you  come  out  here,  we  expect  to  do 
this  party  up,  which  is  no  great  trouble  to  do,  and  we  can  do 
well  with  her  other  places.  *  *  *  I  don't  think  j'ou  had 
ought  to  tell  the  parties  what  you  are  going  to  do  with  this 
mare,  as  they  will  take  the  advantage  of  our  opportunity 
which  is  our  benefit.  As  to  confine  this  match  race  with  this 
man,  I  could  not  confine  it  to  any  defined  amount,  but  are 
satisfied  we  can  do  well,  or  1  would  not  be  willing  to  go  to 
the  expense  of  paying  the  amount  to  get  you  and  the  mare  out 
here." 

Under  date  of  April  22d,  Bennett  wrote  that  they  would 
buy  the  mare,  he  and  Morrison  to  pay  two-thirds  of  the  cost, 
and  Davis  to  take  the  other  one-third;  Davis  to  pay  one-third 
of  the  expenses  she  would  be,  and  Bennett  and  Morrison  the 
other  two-thirds;  they  also  to  pay  Davis  $50  a  month  and 
board;  Davis  to  have  one-third  of  whatever  they  won  with  the 
mare.  Defendant  Bennett  closed  this  letter  by  asking  Davis 
to  let  him  hear  from  him  as  soon  as  possible,  and  adding:  ''I 
feel  satisfied  that  you  will  do  the  best  you  can.  Glad  to  know 
there  is  a  young  man  in  Ohio  that  has  got  a  little  nerve  to 
come  to  Montana. ' ' 

Let  us  first  look  at  the  form  of  the  ownership  of  the  mare. 
We  mention  this  because  respondent  suggests  that  it  was  not 
a  partnership,  but  an  ownership  in  common.     Although  it  is 
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not  of  importance  to  determine  this  point,  we  nevertheless 
distinguish  the  interests  of  the  parties  as  those  of  partners. 
The  testimony  of  the  plaintiffs  and  their  witnesses,  and  the 
last  letters  that  were  written  agreeing  to  the  purchase  and 
ownership  of  the  mare,  show  a  special  agreement  between  the 
two  plaintiffs  and  defendant,  whereby  they  were  to  buy  the 
mare,  each  one  paying  a  third  of  her  cost,  train  her  under  a 
like  agreement,  and  divide  profits  and  losses  of  their  racing 
ventures.  One  of  the  plaintiffs  was  to  be  allowed  a  monthly 
salary  for  actual  care  and  driving,  but  that  does  not  alter 
their  legal  relations.  The  original  capital  of  this  partnership 
was  represented  by  the  mare,  to  purchase  which  it  was  agreed 
each  should  contribute  a  share.  From  time  to  time  moneys 
were  advanced  for  the  concern,  whether  by  one  plaintiff  or 
another  or  by  defendant  made  no  difference,  for,  on  princi- 
ple, it  all  became  the  subject  of  accounting  in  equity  between 
the  owners. 

In  French  v.  Styring,  2  C.  B.  (N.  S.)  367,  the  facts  were 
these:  Plaintiff  was  a  trainer  of  race  horses.  Defendant  was 
a  merchant.  A  race  horse  was  jointly  purchased  by  plaintiff 
and  one  Cohen.  Cohen  afterwards  sold  to  one  Mallinson,  and 
Mallinson  and  plaintiff  agreed  that  plaintiff  should  keep  the 
horse  for  the  purpose  of  training  him,  and  should  have  entire 
control  and  management  of  him;  that  a  fixed  sum  should  be 
allowed  as  expenses  of  keeping  the  horse;  that  plaintiff  should 
pay  the  expenses  of  entering  the  horse  and  conveying  him  to 
the  races;  that  each  should  pay  half  of  the  horse's  keep  and 
other  expenses,  and  that  the  winnings  should  be  equally  di- 
vided. Mallinson  sold  to  the  defendant,  who  agreed  with 
plaintiff  that  he  (plaintiff)  should  go  on  and  manage  the  horse 
upon  the  same  terms  as  agreed  upon  with  Mallinson.  In  an 
action  at  law  to  recover  of  defendant  the  moiety  of  the  keep 
and  expenses  of  the  horse  since  defendant  became  possessed  of 
his  moiety,  it  was  argued  that  plaintiff  and  defendant  were 
partners,  and  therefore  plaintiff  could  not  recover.  The 
judges  were  not  wholly  agreed  on  the  question  of  partnership. 
They  thought  that  there  was  not  a  partnership  in  the  horse, 
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but  a  joint  ownership,  yet  that  there  was  a  tenancy  in  com- 
mon, which  entitled  plaintiff  to  recover  for  money  advanced 
to  put  the  horse  in  condition  to  race.  Cockburn,  C.  J. ,  was 
inclined  to  think  there  was  no  partnership  in  the  horse,  but, 
with  other  judges  concurring,  held  that  they  were  partners  in 
the  mode  of  working  and  managing  it  for  their  common  bene- 
fit. The  doctrine  of  that  case  is  approved  of  by  Parsons  on  Part- 
nership, §  76;  and,  while  it  is  to  be  distinguished  from  the 
case  at  bar,  it  yet,  by  analogy,  is  an  authority  of  great  weight, 
for  Cockburn,  C.  J.,  reasoned  that,  if  the  two  had  agreed 
that  a  certain  sum  should  be  contributed  by  them  in  ec]ual 
moieties  as  the  capital  of  the  partnership,  the  moment  money 
was  so  paid  in  as  capital  it  became  part  of  the  partnership 
fund,  resulting  only  in  matter  of  account.  Here  there  was 
an  equal  payment  of  money  by  three  persons  under  a  specific 
agreement  to  buy  a  horse  for  a  particular  purpose,  and  to 
share  eiiually  in  ownership,  keep  and  all  expenses  connected 
with  the  racing  project  for  which  the  partnership  was  formed. 
The  agreement,  therefore,  went  much  further  than  in  French 
V.   Styring^  and,  it  seems  to  us,  made  a  partnership  relation. 

This  being  so,  was  it  a  partnership  the  real  object  of  which 
was  the  attainment  of  that  which  is  contrary  to  law,  or,  if  the 
object  was  a  legal  one,  was  the  attainment  of  such  object 
sought  in  a  way  which  is  forbidden  by  law  i  If  either  of 
these  questions  is  answered  affirmatively,  the  partnership  was 
illegal,  and  the  parties  must  abide  the  consequences.  (Lind- 
ley  on  Partnership,  *page  180.) 

We  shall  not  decide  that  the  racing  of  horses,  conducted  in 
a  proper  and  fair  manner,  for  purses  offered  by  associations, 
is  contrary  to  law.  It  was  not  illegal  at  common  law.  Nor 
is  there  a  statute  of  the  state  against  such  a  practice.  Nor  do 
we  believe  that  it  is  against  public  policy,  where  the  purse  is 
offered  in  good  faith,  and  not  as  a  subterfuge  for  betting  and 
gaming.  Horse  races  are  looked  upon  as  a  species  of  gam- 
bling  largely  because  men  bet  on  the  results,  thus  wagering 
upon  uncertain  results;  but  that  is  a  different  matter.  There 
are  many  evils  incidental  to  many  strifes  for  premiums,  yet 
all  competitive  contests  are  not  unlawful. 
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Folger,  J.,  in  Harris  v.  White,  81  N.  Y.  532,  said:  '  A 
purse,  prize  or  premium  is  ordinarily  some  valuable  thing,  of- 
fered by  a  person  for  the  doing  of  something  by  others,  into 
the  strife  for  which  he  does  not  enter.  He  has  not  a  chance 
of  gaining  the  thing  offered,  and,  if  he  abide  by  his  offer,  that 
he  must  lose  it,  and  give  it  over  to  some  of  those  contending 
for  it,  is  reasonably  certain.  Such  is  the  meaning  of  the 
words  now,  in  common  understanding,  in  the  practical  use  of 
them,  and  in  the  legislative  purview,"  etc.  Bearing  in  mind 
this  definition  of  a  purse  or  premium,  it  is  difficult  to  see 
why  it  is  really  more  immoral  to  honestly  try  the  relative 
«peed  of  horses  in  a  fair  contest  for  a  prize  than  it  is  to  test 
the  relative  value  of  dogs  at  a  bench  show,  where  prizes  are 
offered  to  the  winners,  or  the  beauty  of  fowls  at  a  poultry 
exhibit,  or  the  merits  of  cattle  at  a  state  fair  for  money  prem- 
iums. If  such  contests  are  honestly  conducted,  but  little  ob- 
jection can  be  well  urged  against  them,  or  any  of  them;  while, 
if  there  is  cheating,  the  rascality  renders  them  objectionable 
And  immoral. 

But  we  shall  inquire  into  the  real  purpose  that  Morrison 
And  his  partners  had  in  this  case.  It  appears  that  Bennett 
went  to  Morrison,  and  suggested  the  buying  of  a  race  horse, 
the  '*main  object"  being  to  beat  Crowley's  horse.  To  attain 
this  object,  they  set  on  foot  a  scheme  of  deception,  misrepre- 
sentation and  cunning.  Their  plan,  as  exposed  by  the  lan- 
guage of  the  letters,  being  to  match  Crowley  *'with  a  dead 
mortal  cinch, "  Bennett  advised  Davis  to  '^sneak"  the  horse 
into  Lewistown,  and  to  put  a  hair  brand  on  her,  so  as  to  have 
her  appear  as  a  range  animal.  The  idea  was  to  make  Crowley, 
the  selected  victim,  look  upon  the  imported  animal  as  ^^unde- 
veloped," that  he  might  have  a  ''sure  thing  in  the  way  of 
thinking."  He  was  '*a  sucker,"  "to  be  put  to  sleep,"  ''kept 
in  the  dark."  and  to  be  "handled"  by  the  writer,  Bennett. 
As  a  further  part  of  the  deception,  Davis  was  cautioned  not  to 
address  envelopes  which  contained  his  advertisement  as  a 
horse  man  in  Ohio,  lest  the  scheme  be  detected.  They  ex< 
pected  to  "do  this  party  (Crowley)  up,"  although  Bennett  ex- 
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pressly  wrote  that  between  themselves  they  expected  to  be 
'^honorable  and  upright.''  Morrison  acknowledged  the  ob> 
ject  of  the  partnership,  and  evidently  saw  the  letters  of  Ben- 
nett to  Davis,  and,  as  agreed  upon  in  them,  went  to  Billings 
to  meet  Davis  and  the  mare.  They  made  the  bet  of  $1,000 
with  Kane,  who  acted  for  Crowley,  Bennett  and  Morrison  act- 
ing for  their  partnership.  The  race  was  won  by  the  mare, 
and  thus  the  conspiracy  to  defraud  Crowley  appears  to  have 
successfully  ended.  No  more  races  were  sought.  The  part- 
ners evidently  quarreled  over  the  spoils,  and  that  honor 
pledged  between  the  three  partners  themselves  seems  to  have 
been  lost  sight  of  in  Bennett's  greed  in  positively  refusing  to 
share  the  spoils  which  passed  into  his  hands. 

No  court  will  lend  its  aid  to  assist  the  plaintiff  in  enforcing 
an  accounting  in  such  a  case.  The  very  statement  of  the  evi- 
dence proves  that  the  object  of  the  parties  was  most  iniquit- 
ous, and  that  the  methods  agreed  upon,  and  doubtless  fully 
executed,  were  all  dishonest,  immoral,  deceitful  and  corrupt 
Men  who  associate  themselves  for  the  purpose  of  cheating 
others  cannot  ask  the  courts  to  distribute  their  booty  by  ad- 
judging the  demands  of  one  against  the  other,  arising  out  of 
their  quarrels  over  their  plunder.  As  said  by  Justice  Bald- 
win in  Bartle  v.  Coleman,  4  Pet.  184:  * 'Public  morals,  pub- 
lic justice  and  the  well  established  principles  of  all  judicial 
tribunals  alike  forbid  the  interposition  of  courts  of  justice  to 
lend  their  aid  to  purposes  like  this."  And  upon  this  broad 
principle,  *'^ex  turpi  causa  non  oritur  actio^^^  the  District  Court 
properly  refused  to  carry  out  the  illegal  contract. 

But,  insist  the  appellants,  if  the  agreement  of  partnership 
was  unlawful  and  immoral,  ^<the  purpose  of  such  partnership 
must  also  be  admitted  to  be  accomplished  and  executed,"'  and 
the  proceeds  should  be  divided  as  agreed  upon  by  the  partners. 
This  argument  proceeds  upon  the  reasons  advanced  by  some 
of  the  English  courts,  notably  Lord  Cottenham's  opinion  in 
tSharp  V.  Taylor^  2  Phil.  Ch.  801,  that  one  of  the  two  partners 
cannot  possess  himself  of  the  property  of  the  firm,  and  be 
permitted  to  retain  it,   if  he  can  prove  that  in  obtaining  it 
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some  proYision  of  the  law  has  been  violated.  <*Can  one  of 
two  partners,  in  any  import  trade, '^  said  that  distinguished 
judge,  ' 'defeat  the  other  by  showing  that  there  was  feome 
irregularity  in  passing  the  goods  through  the  custom  house  ? 
The  answer  to  this,  as  to  the  former  case,  will  be  that  the 
transaction  alleged  to  be  illegal  is  completed  and  closed,  and 
will  not  be  in  any  manner  affected  by  what  the  court  is  asked 
to  do  as  between  the  parties.'' 

In  Sykes  v.  Beadon^  11  L.  R.  C.  D.  170,  Jessel,  M.  R., 
however,  speaks  of  Lord  Cottenham's  reasoning  as  ' 'incon- 
clusive and  unsatisfactory."  He  said  in  part  as  follows: 
<<The  notion  that,  because  a  transaction  which  is  illegal  is 
closed,  that  therefore  a  court  of  equity  is  to  interfere  in  di- 
viding the  proceeds  of  the  illegal  transaction,  is  not  only  op- 
posed to  principle,  but  to  authority, — to  authority  in  the  well 
known  case  of  the  highwaymen,  where  a  robbery  had  been 
committed,  and  one  highwayman  unsuccessfully  sued  the  other 
for  a  division  of  the  proceeds  of  the  robbery.  So  in  the  case 
he  puts  of  one  of  two  partners  engaged  in  merchant  trade.  As 
I  read  it,  he  meant  the  trade  of  smuggling  goods,  if  two 
persons  go  partners  as  smugglers,  can  one  maintain  a  bill 
against  the  other  to  have  an  account  of  the  smuggling  trans- 
action ?  1  should  say  certainly  not.  It  is  not  sufScient  to 
say  that  the  transaction  is  concluded  as  a  reason  for  the  inter- 
ference of  the  court.  If  that  were  the  reason,  it  would  be 
lending  the  aid  of  the  court  to  assert  the  rights  of  the  parties 
in  carrying  out  and  completing  an  illegal  contract.  If  the 
partnership  is  for  the  purpose  of  smuggling,  that  is  an  illegal 
contract,  and  the  court  cannot  maintain  it,  and  tbe  court  will 
not  lend  its  aid  at  all  to  it.  That  reasoning,  then,  of  Lord 
Cottenham's,  is  not  sufficient;  and  I  should  have  answered  the 
question,  not  as  Lord  Cottenham  does,  in  the  affirmative,  but 
in  the  negative.  I  do  not  say  that  this  observation  at  all 
affects  the  authority  of  iSharp  v.  Taylor  as  it  stands,  but  I 
think  it  does  affect  very  much  the  dicta  which  I  have  read 
from  the  judgment;  and  that  is  the  reason  that  I  have  read 
them.     It  is  no  part  of  the  duty  of  a  court  of  justice  to  aid 
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either  in  carrying  out  an  illegal  contract  or  in  dividing  the 
proceeds  arising  from  an  illegal  contract  between  the  parties 
to  that  illegal  contract.  In  my  opinion,  no  action  can  be 
maintained  for  the  one  purpose  more  than  for  the  other. ' ' 

There  is  a  rule  discussed  by  Chief  Justice  Marshall  in  Arrn- 
strofiff  V.  Toler,  11  Wheat  258,  that  a  subsequent  collateral 
or  independent  contract  founded  on  a  new  consideration,  not 
immoral  or  illegal,  is  not  contaminated  by  the  original  illegal 
agreement.  But  that  rule  does  not  apply,  as  counsel  would 
have  it,  here;  nor  is  it  in  conflict  with  the  principle  that  a 
court  of  equity  will  not  sustain  an  action  to  enforce  contribu- 
tions between  persons  making  profits  realized  from  an  illegal 
contract.  This  contract  under  investigation  was  illegal  and 
immoral.  The  $1,000  was  paid  to  one  of  the  partners.  And 
it  is  to  carry  out  the  partnership  agreement  to  divide  profits 
that  this  action  is  brought.  * 'There  is  nothing  collateral  in 
respect  of  which,  the  agreement  being  out  of  the  question,  a 
collateral  demand  arises.'^  (SnM  y,  Dwight,  120  Mass.  9.) 
In  this  last  case  cited  the  court  ably  review  the  decision  in 
Brooks  V.  Martin^  2  Wall.  70,  cited  to  us  by  appellants  herein, 
and  properly,  we  think,  treat  it  as  an  authority  relating  to 
subsequent  or  collateral  contracts  and  transactions,  in  which 
the  original  illegal  acts  and  contracts  are  held  to  form  no  part 
of  the  consideration. 

The  Supreme  Court  of  North  Carolina,  in  Kivkg  v.  WinanU^ 
71  N.  C.  472, — a  somewhat  similar  case  to  the  one  at  bar, — 
distinguish  Brooks  v.  Martin^  aupra^  as  did  Snell  v.  Dwtght^ 
supra^  and,  after  so  interpreting  it,  decided  that  they  would 
not  examine  into,  settle  up  and  enforce,  an  illegal  contract  it- 
self between  the  parties  to  it.  See,  also,  Chicago  M.  dt  St 
P,  R.  Co.  V.  Wabash,  St  Z.  cfe  P.  By.  Co.,  9  C.  C.  A.  659, 
61  Fed.  993;  Beach  on  Contracts,  §  1522. 

The  New  York  Court  of  Appeals,  in  Woodworth  v.  Befinetty 
43  N.  Y.  273,  restate  the  general  rule  as  laid  down  by  Mullett, 
J.,  in  the  earlier  case  of  Gray  v.  Book,  4  N.  Y.  449,  as  fol- 
lows: <<The  general  rule  on  this  subject  is  laid  down  in  this 
court  in  Gray  v.  Bboky  4  N.  Y.  449,  by  MuUett,  J.,    as  lol- 
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lows:  'The  distinction  between  a  void  and  valid  new  contract 
in  relation  to  the  subject-matter  of  a  former  illegal  one  de- 
pends upon  the  fact  whether  the  new  contract  seeks  to  carry- 
out  or  enforce  any  of  the  unexecuted  provisions  of  the  former 
contract,  or  whether  it  is  based  upon  a  moral  obligation  grow- 
ing out  of  the  execution  of  an  agreement  which  could  not  be 
enforced  by  law,  and  upon  the  performance  of  which  the  law 
will  raise  no  implied  promise.  In  the  first  class  of  cases,  no 
change  in  the  form  of  a  contract  will  avoid  the  illegality  of 
the  first  consideration,  while  express  promises  based  upon  the 
last  class  of  considerations  may  be  sustained.'  " 

It  is  unnecessary  to  go  further.  By  the  evidence  here  of- 
fered for  plaintiffs  they  seek  to  enforce  directly  an  immoral 
contract  and  to  secure  the  fruits  of  such  a  contract.  It  can- 
not be  done.  (Beach  on  Contracts,  §  1431.)  Plaintiffs  are 
entitled  to  little  sympathy.  They  knowingly  entered  into  the 
contract,  and  are  only  suffering  the  consequences  of  a  dis- 
honest transaction  in  which  they  united,  and  which  they 
proved  in  presenting  their  case.  The  fault  of  the  parties  be- 
ing mutual,  they  can  only  rely  for  shares  of  profits  upon  those 
sentiments  of  honor  which  one  of  them  wrote  would  exist 
when  they  entered  into  their  immoral  combination.  Being  in 
j>ari  delicto^  we  apply  the  maxim  '-^Potior  est  conditio  possi- 
dentis.'^'^ 

Appellants  raise  a  point  of  practice,  contending  that  no  ap- 
peal  lies  in  this  case  from  an  order  granting  a  new  trial,  be- 
cause the  case  was  tried  by  a  referee,  and  defendant  omitted 
to  except  to  the  findings  of  such  referee.  It  appears  by  the 
record  that  the  court,  on  the  trial,  did  suggest  the  appoint- 
ment of  a  referee  to  take  the  testimony  in  relation  to  the  ac- 
counting. But  it  also  appears  that  the  suggestion  never  was 
acted  upon,  as  the  court  itself  took  the  accounting,  made  it» 
findings  of  fact  and  conclusions  of  law  thereon,  and  rendered 
judgment  accordingly.     An  appeal  did,  therefore,  lie. 

The  order  granting  a  new  trial  is  affirmed,  and  the  lower 
court  is  directed  to  proceed  in  accordance  with  the  views  herein 
expressed. 

Pemberton,  C.  J. ,  and  Pigott,  J . ,  concur. 
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^23     STATE  OF  MONTANA,  Respondent,  v.  JOHN  BLOOR, 
sg  SJi  Appellant. 
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I  31   386|  [Submitted  January  18, 1896.    Decided  March  21, 1896.] 

Piihlic  Mecords — Secretion — Secretary  of  Senate — Indictment 
—  Sufficiency  —  Witnesses —  Examination  —  Constitutional 
Law — Retnarks  of  Counsel — Harmless  Error — Objections, 

1.  After  a  bill  had  passed  the  Senate,  and  come  Into  Its  secretary's  hands  to  be  trans- 
mitted to  the  House,  he  talked  with  an  opponent  of  the  bill  about  it,  and  the  oppo- 
nent picked  it  up  and  laughed  with  him,  and  he  winked  at  the  opponent,  who  had 
said  a  few  days  previously  that  if  the  opponents  of  the  bill  could  not  talk  it  to  death 
they  would  have  to  get  rid  of  it  some  other  way.  The  bill  was  defeated  because  not 
transmitted  to  the  llouse  before  Its  adjournment.  After  the  adjournment  the  sec- 
retary went  to  the  office  of  the  clerk  of  the  House  with  a  paper  similar  to  a  bill  in  his 
hand,  pretended  to  examine  a  pigeon  hole  in  the  clerk's  desk,  and  soon  after  puUed 
out  the  missing  bill,  and  exclaimed  **Why,  here  is  your  bill."  The  evidence  further 
showed  that  about  twenty  minutes  prior  to  this  the  pigeon  hole  had  been  examined 
and  the  bill  was  not  there,  and  that  no  one  ha  I  been  near  the  desk  between  thai 
time  and  the  pretended  examination  of  the  place  by  the  defendant.  The  defendant 
admitted  that  he  found  the  bill  in  his  own  desk,  that  he  was  annoyed  at  finding  it 
there,  and  for  that  reason  put  It  In  the  pigeon  hole  in  the  clerk's  desk.  Evidence 
was  further  Introduced  tending  to  show  that,  a  few  days  after  the  adjournment  of 
the  Legislature,  the  defendant  told  two  persons  that  the  clerk  **got  away  with  the 
salary  bill."  He/d,  that  a  verdict  finding  the  defendant  guilty  of  secreting  a  public 
record  was  sustained  by  the  evidence. 

2.  Allegations  in  an  indictioent  in  the  participial  form,  such  as,  "he  being  an  officer," 
are  sufficient  as  to  matters  not  constituting  the  main  charge. 

8.  AN  indictment  under  Penal  Code,  Section  280,  for  secreting  a  public  record,  alleged 
that  defendant,  being  an  officer  and  having  in  his  custody  a  certain  public  record, 
and  which  said  record  came  into  and  was  in  his  hands,  and  was  by  him  feloniously 
secreted.  Defendant  contended  that  the  charging  part  was  an  unfinished  sentence, 
and  that  the  allegation  respecting 'secretion  was  merely  descriptive  of  the  record. 
Held,  that  the  offense  was  charged  with  **8uch  a  degree  of  certainty"  that  judgment 
might  be  pronounced  according  to  the  right  of  the  case,  as  required  by  Section  1841. 

4.  An  Indictment  under  Penal  Code,  Section  230,  for  willfully  secreting  a  public  record, 
need  not  allege  an  intent  to  injure  any  particular  person,  in  view  of  Section  7,  pro- 
viding that  an  act  may  be  done  ** willfully"  without  any  intent  to  Injure  another. 

6.  The  indictment  need  not  allege  the  means  used  to  secrete  the  record. 

6.  The  secretary  of  the  Senate  has  custody  of  all  blUs,  though  Political  Code.  Section 
202,  requires  the  assistant  secretary  to  take  charge  of  them. 

7.  Where  a  bill  was  placed  in  the  hands  of  the  secretary  of  the  Senate  after  its  passage 
In  the  Senate,  to  be  transmitted  by  him  in  his  official  capacity  to  the  House,  and  he 
willfully  withheld  it.  he  was  guilty  of  secreting  a  public  record,  under  Penal  Code' 
Section  230,  though  he  was  not  the  officer  required  by  law  to  take  charge  of  blUs. 

8.  Under  Code  of  Civil  Procedure,  Sections  8877,  8880,  authorizing  a  party  to  contradict 
his  own  witness  by  other  evidence,  and  to  ask  him  whether  he  had  made  other  state- 
ments, the  state,  in  a  criminal  prosecution,  may  cross-examine  its  witness,  where  his 
testimony  varies  from  what  the  county  attorney  had  reasons  to  believe  It  would  be. 

9.  The  sections  are  not  repugnant  to  Constitution,  Article  8,  section  27,  (14th  Amend. 
Const.  U.  S.  Section  l),  prohibiting  the  deprivation  of  liberty  without  due  process  of 
law. 
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10.  Whbbb  the  secretary  of  the  Seoftte  Is  charged  with  secretinK  a  bill  which  had  passed 
the  Senate,  it  is  not  error  to  refuse  to  require  the  state  to  introduce  as  its  witness 
the  clerk  who  made  the  last  indorsement  on  the  bill,  reciting  that  it  had  been  read 
the  third  time  and  concurred  in,  and  to  whom  the  bill  was  handed  immediately  after 
its  passage,  where  the  secretary  afterwards  obtained  possession  of  It,  though  the 
eyidence  of  willful  wrong  on  the  part  of  the  secretary  is  circumstantial. 

11.  AccusKD  did  not  introduce  witnesses  to  show  his  good  character,  as  he  had  declared 
in  his  opening  statement  to  the  Jury  that  he  would  do.  After  defendant  had  rested, 
the  county  attorney  asked  why  such  witnesses  were  not  introduced,  and  an  excep- 
tion to  the  remark  was  sustained,  and  the  jury  admonished  to  disregard  it.  During 
his  closing  argument  the  county  attorney  said  that  the  accused  did  not  dare  intro- 
duce the  witnesses,  because  he  (the  county  attorney)  had  witnesses  ready  to  contra- 
dict them,  and  the  court  overruled  an  exception  thereto,  and  the  county  attorney 
continued  to  discuss  the  matter,  when  defendant  again  objected,  and  the  court  then 
admonished  the  jury  to  disregard  the  remarks.  Next  morning  the  jury  were  in- 
structed "to  absolutely  disregard"  said  remarks.  Held,  that  defendant  was  not  pre- 
judiced. 

12.  A  DBFBNDAKT  accusod  Of  secrotlng  a  leglslatiye  bill  reducing  the  salaries  of  county 
.  oCScers,  before  it  had  reached  its  final  passage,  is  not  so  prejudiced,  as  to  warrant  a 

reyersal,  by  the  remarks  of  the  county  attorney,  made  in  his  opening  statement  and 
during  his  closing  argument,  that  the  defendant  prerented  the  passage  of  the  bill, 
which  would  haye  caused  great  saying  to  taxpayers  if  it  had  passed,  where  the  court 
admonished  the  jury  to  disregard  the  remarks. 

13.  An  objection  to  remarks  of  the  county  attorney  cannot  be  considered  where  no  ex- 
ception thereto  was  reseryed. 

Appeal  from,  District  Caurt^  Lewis  and  Clarke  Coimty.  H. 
C.  STnith^  Jvdge. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Defendant  was  indicted  for  the  crime  of  secreting  a  pub- 
lic record.  He  entered  a  plea  of  not  guilty,  was  tried  and 
convicted,  and  appeals  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial.     Affirmed. 

The  indictment,  omitting  the  mere  formal  introductory 
parts,  is  as  follows  :  "The  grand  jurors  of  the  grand  jury 
*  *  *  do  accuse  John  Bloor,  late  of  the  said  county  of 
Lewis  and  Clarke,  of  the  crime  of  secreting  a  public  record, 
committed  on  the  4th  day  of  March,  A.  D.  1897,  at  the 
county  of  Lewis  and  Clarke,  in  the  State  of  Montana,  as  fol- 
lows: The  said  John  B]oor,  being  then  and  there  a  duly 
elected,  qualified,  and  acting  officer  of  the  State  of  Montana, 
to  wit,  secretary  of  the  Senate  of  the  Fifth  Legislative  Assem- 
bly of  the  State  of  Montana,  having  been  theretofore  duly  and 
regularly  elected  to  the  office  aforesaid,  by  the  Senate  afore- 
said, on  the  4th  day  of  January,   A.   D.  1897,  and  having  on 
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said  4th  day  of  January,  A.  D.  1897,  taken  and  subscribed 
the  oath  prescribed  by  law  to  be  taken  and  subscribed  by  said 
officer,  and  then  and  there,  on  the  fourth  day  of  March,  A. 
D.  1897,  having  in  his  custody,  possession,  and  control,  under 
and  by  virtue  of  his  office  aforesaid,  a  certain  record,  bill,  or 
paper  of  the  said  Fifth  Legislative  Assembly  of  the  State  of 
Montana,  to  wit,  ^Substitute  for  House  bill  No.  1S5,  a  bill 
for  an  act  amending  Sections  4594  and  4596  of  the  Political 
Code  of  the  State  of  Montana,  relative  to  and  reducing  the 
annual  compensation  or  salary  for  services  of  county  officers 
in  the  various  classes  of  counties,'  introduced  by  the  waj's 
and  means  committee  of  the  House  of  Representatives  of  the 
said  Fifth  Legislative  Assembly  of  the  State  of  Montana,  and 
which  said  substitute  bill  No.  185,  as  aforesaid,  had  then  and 
there,  at  the  date  aforesaid,  to  wit.  on  the  fourth  day  of 
March,  A.  D.  1897,  duly  and  regularly  passed  both  houses  of 
the  Legislative  Assembly  aforesaid,  and  which  said  record  bill 
or  paper  aforesaid  came  into  and  was  then  and  there  in  the 
hands  of  the  said  John  Bloor,  secretary  as  aforesaid,  for  the 
purpose  of  being  by  him,  the  said  John  Bloor,  by  virtue  of  his 
office  aforesaid,  transmitted  to  the  House  of  Representatives 
of  the  Fifth  Legislative  Assembly  aforesaid,  and  which  said 
record,  bill,  or  paper  was,  on  the  date  aforesaid,  to-wit,  on 
the  fourth  day  of  March,  A.  D.  1897,  by  him,  the  said  John 
Bloor,  willfully  and  feloniously  secreted;  all  of  which  is  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of   Montana. ' ' 

The  statute  under  which  the  indictment  was  drawn  is  as  fol- 
lows :  '  <Every  officer  having  the  custody  of  any  record,  map 
or  l)ook,  or  of  any  paper,  or  proceeding  of  any  court,  filed  or 
deposited  in  any  public  office,  or  placed  in  his  hands  for  any 
purpose,  who  is  guilty  of  stealing,  willfully  destroying,  mu- 
tilating, defacing,  altering  or  falsifying,  removing  or  secret- 
ing the  whole  or  any  part  of  such  record,  map,  book,  paper 
or  proceeding,  or  who  permits  any  other  person  so  to  do,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than 
one  nor  more  than  fourteen  years. ' '     (Penal  Code,  §  230. ) 
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E.  A.  Carleton  and  7!  «/.   Walsh^  for  Appellant. 

CI  B.  Nolan,  Attorney  General,  and  R,  H.  Purcelly  for 
the  State. 

Hunt,  J. — ^The  defendant  urges  that  he  was  entitled  to  an 
acquittal  because  (1)  there  is  no  evidence  on  the  part  of  the 
stale  that  the  bill  in  question  came  into  defendant's  hands  by 
virtue  of  defendant's  ofScial  position;  because  (2)  there  is  no 
evidence  that  the  defendant  secreted  the  bill;  because  (3)  there 
is  no  evidence  that,  if  he  secreted  the  bill,  it  was  done  for  any 
illegal  purpose. 

The  record  is  very  voluminous,  and  we  shall  not  encumber 
this  opinion  by  reciting  the  evidence  at  length.  The  follow- 
ing material  facts  appeared  :  Defendant  was  the  duly  quali- 
fied and  acting  secretary  of  the  Senate  of  the  Fifth  Legislative 
Assembly,  and  one  H.  S.  Corbley  was  his  assistant.  Substi- 
tute for  house  bill  No.  185  passed  the  House  of  Kepresenta- 
tives  on  March  4,  1897,  and  was  received  by  the  Senate  on 
that  day.     In  the  Senate  it  was  read  a  third  time  and  passed. 

The  passage  of  the  bill  through  the  Senate  occurred  on  the 
last  night  of  the  session.  After  it  was  read  on  its  final  pass- 
age, the  assistant  secretary,  Corbley,  handed  it  to  the  de- 
fendant, Bloor,  who  was  sitting  at  the  desk  near  him.  Corb- 
ley did  not  see  the  bill  thereafter.  No  enrolled  copy  thereof 
was  presented  to  the  Speaker  of  the  House  or  to  the  Presi- 
dent of  the  Senate.  On  the  day  following  the  adjournment 
of  the  Legislature  the  defendant,  Bloor,  told  Corbley  that  he 
had  found  the  bill  in  question  in  a  pigeon  hole  in  his  (Bloor' s) 
desk  with  bills  which  were  indefinitely  postponed  by  the  Sen- 
ate. The  custom  of  the  secretary  and  his  assistant  in  trans- 
mitting to  the  House  the  various  bills  after  their  passage  in 
the  Senate  was  to  first  make  the  necessary  indorsements  on 
the  bills,  then  seal  them  up  with  a  short  message,  and  deliver 
them  themselves,  or  hand  them  to  a  page  to  deliver,  to  the 
sergeant-at-arms  to  take  to  the  House.  The  indorsements 
upon  the  bill  in  question,  with  but  a  single  exception,  so  far 
as  the  history  of  the  bill  in  the  Senate  went,  were  in  defend- 
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ant's  handwriting.  The  last  indorsement,  which  was  not  in 
his  handwriting,  was  as  follows  :  '  'Read  third  time,  con- 
curred in,  and  title  agreed  to.''  It  appears  that  upon  the  last 
night  of  the  session  one  Langf ord  was  assisting  the  Secretary 
of  the  Senate  in  writing  up  the  record  of  the  bills,  and  wrote 
some  indorsements  on  the  back.  It  also  appeared  that  one 
Hines,  then  the  treasurer  of  Silver  Bow  county,  was  trying 
to  defeat  the  bill  in  question;  that  the  defendant,  Bloor,  and 
Hines  were  talking  about  this  particular  bill  in  the  senate 
chamber  after  its  passage  in  the  Senate  on  March  4rth;  that 
Hines  went  up  to  defendant's  desk;  that  defendant  picked  up 
some  papers  and  handed  them  to  Hines;  that  Hines  folded  one 
up,  and,  shaking  it  at  Bloor,  said  something  to  him;  that 
Bloor  picked  up  a  package  of  bills,  went  over  them,  and 
handed  one  to  Hines,  who  took  it,  and  held  it  up  so  that  the 
light  would  strike  it,  and  that  the  bill  so  held  up  by  Hines 
was  the  bill  in  question;  that  it  was  recognized  by  Mr.  W.  A. 
Clark,  a  member  of  the  House  of  Representatives,  who  had 
prepared  the  bill  himself  for  the  committee,  and  who  was 
sitting  some  distance  from  the  desk  of  the  secretary  at  the 
time;  that  Hines  took  the  bill,  folded  it  up,  and  commenced 
talking  to  Bloor,  and  making  motions  with  it,  and  then  laughed 
with  Bloor,  who  passed  behind  his  desk  and  winked  at  Hines. 
It  further  appeared  that  Hines  had  said  a  few  days  before  the 
last  day  of  the  session  that  <<we  [meaning  evidently  the  offi- 
cials of  Silver  Bow  county]  have  to  do  something  to  get  away 
with  that  bill;  we  don't  want  the  salaries  of  the  officials  of 
Silver  Bow  county  reduced;  and,  if  we  can't  talk  it  to  death, 
we  have  to  get  rid  of  it  in  some  other  way." 

On  the  day  following  the  adjournment  a  search  was  made 
for  the  bill.  The  defendant,  Bloor,  said  that  the  bill  bad 
been  transmitted  to  the  House  the  night  before  and  prior  to 
the  adjournment  of  the  Legislature.  He  went  over  to  the 
room  of  the  House,  and  soon  returned,  stating  that  the  bill 
had  gone  over  to  the  House  by  the  sergeant-at-arms,  and  that 
it  had  been  found.  The  chief  clerk  of  the  House,  Dave 
Marks,  testified  that  the  bill  had  not  been  handed  to  him  by 
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the  speaker  or  any  one  else  during  the  closing  hours  of  the 
session,  and  that  the  first  he  knew  of  the  loss  of  it  was  the 
afternoon  following  the  adjournment;  that  one  Greenfield  then 
searched  the  witness'  desk  for  the  bill,  but  could  not  find  it; 
that  the  defendant,  Bloor,  afterwards  came  in,  and  went 
through  the  pigeon  holes  above  his  desk,  and  told  him  (Marks) 
that  he  had  sent  the  bill  to  the  House;  that  defendant  then  left 
the  House  chamber,  but  returned  shortly,  saying  that  the  bill 
must  be  in  the  House;  that  defendant  went  back  of  the  chair 
occupied  by  witness,  who  was  then  dictating  his  minutes,  and 
put  his  hand  to  one  of  the  pigeon  holes  and  was  examining 
some  papers;  that  he  seemed  to  have  something  like  a  bill  in 
his  hand  at  that  time;  that  Bloor  then  came  to  the  front  of 
witness'  desk,  and  remarked  that  it  was  strange,  and  that  the 
bill  must  be  in  the  House,  and  then  went  back  to  the  pigeon 
holes,  when  he  again  reached  up  to  them,  and  pulled  out  the 
bill,  remarking,  *'Why,  here  is  'your  bill!"  that  thereupon 
Chief  Clerk  Marks  declined  to  keep  possession  of  it,  saying 
that  it  did  not  come  to  him  in  the  regular  order,  and  that  he 
would  not  keep  it,  telling  defendant,  Bloor,  that  the  bill  had 
not  been  in  the  pigeon  hole  where  it  was  taken  from  10  min- 
utes before. 

A.  C.  Logan,  assistant  clerk  of  the  House  of  Representa. 
tives,  testified  that  the  bill  had  not  been  returned  from  the 
Senate  to  the  House  before  the  Legislature  adjourned;  that 
the  following  day  he  made  a  search  in  the  clerk's  desk,  and  in 
the  pigeon  holes  behind  that  desk,  and  that  the  particular 
pigeon  hole  out  of  which  the  defendant  subsequently  took  the 
bill  was  carefully  searched  by  this  witness  20  or  30  minutes 
before  Bloor  came  in;  that  this  witness  could  not  find  the  bill 
in  his  search;  that  Mr.  Bloor  was  in  the  House  a  very  short 
time  prior  to  the  time  that  the  bill  was  found  by  him;  that  at 
the  time  the  chief  clerk  was  at  his  desk;  that  a  very  few  min- 
utes after  that  time  Bloor  pulled  the  bill  out  of  a  pigeon  hole, 
and  threw  it  on  Marks'  desk.  This  witness  stated  that  he 
did  not  see  the  defendant  put  the  bill  into  the  pigeon  hole, 
but  that  he  did  see  him  take  it  out. 
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Defendant  himself  testified  at  great  length,  and  said  that  in 
the  afternoon  of  the  day  following  the  adjournment  of  the 
Legislature  he  found  the  bill  in  a  pigeon  hole  in  his  own  desk 
in  the  Senate  room;  that  the  reason  why  he  put  it  in  the  desk  of 
Marks,  the  chief  clerk  of  the  House,  was  because  it  was  the 
only  bill  that  '<had  gone  wrong,"  and  he  was  annoyed  at  find- 
ing it  there;  that  at  the  time  of  the  trial  he  realized  that  he 
was  foolish,  and  regretted  having  taken  it  into  the  House  to 
Marks^  desk;  that  he  knew  that  the  papers  which  he  had  in  his 
desk  or  under  his  control  were  to  be  turned  over  to  the  Secre- 
tary of  State,  and  that  he  had  no  explanation  to  make  why  it 
was  that  he  took  the  bill  and  put  it  on  Marks'  desk  other  than 
that  just  given;  that  he  knew  that  the  bill  had  been  defeated 
and  had  been  prevented  from  becoming  a  law  by  reason  of  the 
fact  that  it  had  been  mislaid;  that  he  did  not  tell  Marks  and 
his  assistant  about  the  bill  being  in  their  desk  because  he  did 
not  desire  to  get  them  into*  trouble;  that  he  ought  to  have 
spoken  to  them  about  it,  but  that  he  did  not  do  so  until  some 
time  after  it  was  discovered. 

Mr.  A.  J.  Campbell,  a  member  of  the  House  of  Represen- 
tatives of  the  Fifth  Legislative  Assembly,  testified  in  rebuttal 
that  he  met  the  defendant  a  few  days  after  the  adjournment  of 
the  legislature,  and  that,  in  the  presence  of  Mr.  Sidney  Fox, 
the  defendant  told  him  that  Dave  Marks,  the  chief  clerk  of 
the  House,  was  the  man  who  '*got  away  with  the  salary  bill." 
This  testimony  was  corroborated  by  Mr.  Fox. 

It  requires  no  argument  to  sustain  the  statement  that,  in 
the  light  of  this  evidence,  supplemented,  as  it  was,  by  testi- 
mony corroborative  of  the  material  facts,  the  jury  were 
amply  justified  in  finding  defendant  guilty,  provided  the 
evidence  was  credible. 

Stress  is  laid  on  the  meaning  of  the  word  '^secreting,"  the 
learned  counsel  for  defendant  contending  that  mere  inaction 
upon  defendant's  part  is  insufficient  to  constitute  the  crime. 
But  if  during  a  legislative  session  a  bill  already  passed  comes 
into  the  hands  of  a  clerk  to  transmit  it  to  that  branch  of  the 
Assembly  whence  it  had  its  origin,  and  to  which  it  must  be  re- 
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turned  that  it  may  be  finally  proceeded  with  in  order  to  be- 
come a  law  of  the  state,  and  such  clerk,  then  in  possession  of 
such  bill,  purposely  withholds  it,  whether  by  putting  it  in  his 
desk  or  otherwise  removing  it,  to  prevent  its  discovery,  and 
purposely  refrains  from  transmitting  it  as  required,  such  con- 
duct, in  our  opinion,  is  the  secretion  of  the  bill,  and  the  per- 
son guilty  of  such  acts  is  clearly  brought  within  the  purview 
of  the  statute. 

It  is  strenuously  argued  that  the  indictment  does  not  charge 
a  public  offense.  This  point  rests  upon  the  contention  that 
the  charging  part  of  the  indictment  is  an  unfinished  sentence. 
But,  when  scrutinized,  the  pleading  is  not  fairly  susceptible 
to  defendant's  objection. 

The  omission  to  directly  and  explicitly  aver  that  the  de- 
fendant was  the  secretary  of  the  Senate,  and  that  he  did  have 
the  particular  bill  involved  in  his  custody  and  {)ossession,  is 
careless  pleading,  yet  the  meaning  is  clear  that  he  was  such 
official  and  did  have  the  bill.  When  a  like  question  was 
raised  in  State  v.  Munch^  22  Minn.  67,  where  it  was  alleged 
a  defendant  ''being  then  and  there  a  person  employed,"  etc., 
the  court  said  it  was  impossible  not  to  understand  from  the 
indictment  that  it  was  the  fact  that  the  defendant  was  a  per- 
son employed.  The  participial  form  of  pleading  is  generally 
to  be  avoided,  as  not  direct,  but  in  matter  not  constituting  the 
main  charge  it  is  held  sufficient  if  the  intention  of  the  indict- 
ment is  plain.  (Bish.  New  Cr.  Proc.  §§  655,  566;  Bergen  v. 
People^  17  111.  426.)  Believing,  therefore,  that  the  indict- 
ment is  sufficiently  certain  and  direct  in  this  respect,  it  in 
effect  avers  that  Bloor  was  the  duly  elected  and  qualified  and 
acting  secretary  of  the  Senate,  and  did  have  in  his  possession, 
custody,  and  control  House  bill  No.  185,  which  was  entitled  as 
set  forth,  and  which  had  passed  both  houses  of  the  Legislature. 
The  pleader  then  abandoned  the  habit  of  alleging  facts  by  in- 
ference, and  went  to  these  averments:  ''And  which  said  rec- 
ord bill  or  paper  aforesaid  came  into  and  was  then  and  there 
in  the  hands  of  the  said  John  Bloor,''  etc.,  "for  the  pur- 
pose," etc.,  "and  which  said  record  bill  or  paper  was    *  *  * 
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by  him,  the  said  John  Bloor,  willfully  and  feloniously  se- 
creted/^ etc.  These  latter  allegations  are  not  parts  of  the 
clause  descriptive  of  the  bill.  Such  descriptive  parts  ended 
before  the  positive  averments,  and  before  the  change  from 
participles  to  verbs.  The  particle  '  'and' '  was  evidently  used 
not  to  add  to  the  description  of  the  bill,  but  to  continue  the 
reference  to  it,  and  to  connect  the  wrong  acts  charged  with  the 
bill  previously  described,  which  was  the  object  secreted.  So 
regarding  the  allegations,  it  is  directly  charged  that  the  bil  1 
was  willfully  and  feloniously  secreted.  The  better  form  of 
words  would  have  been  to  have  charged  that  the  defendant 
did  willfully  and  feloniously  secrete  the  bill,  but  if  the  main 
charge  is  direct  and  certain,  as  required  by  Section  1834, 
Penal  Code,  <'the  law,  which  is  even  indifferent  to  false  gram- 
mar and  verbal  inaccuracies,  does  not  require  for  the  direct 
averment  any  particular  part  of  speech,  provided  that  to  the 
common  understanding  it  is  direct.''  (Bish.  New  Cr.  Proc 
Section  556.)  Section  1841,  Penal  Code,  declares,  in  effect, 
that  an  indictment  is  sufficient  if  it  can  be  understood  there- 
from that  the  act  charged  as  the  offense  is  set  forth  in  or- 
dinary and  concise  language,  and  in  such  a  manner  as  to  en- 
able  a  person  of  common  understanding  to  know  what  is 
intended*  Again,  an  indictment  is  not  insufficient  by  reason 
of  any  defect  or  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  a  substantial  right  of  the  defend- 
ant on  its  merits.  (Section  1842,  Penal  Code.)  Tested  by 
these  rules,  we  think  there  was  an  offense  charged,  and  that  it 
was  stated  with  <<such  a  degree  of  certainty"  as  to  enable  the 
court  to  pronounce  judgment  according  to  the  right  of  the 
case.     (Section  1841,  Penal  Code.) 

Some  of  the  English  judges  went  very  far  in  overlooking 
false  grammar  in  cases  where  the  meaning  was  clear;  the 
principle  being  that,  if  a  wrong  word  is  employed,  or  a  word 
omitted,  or,  a  useless  one  added,  or  if  one  word  is  substituted 
for  another,  it  will  be  fatal  or  not,  *  ^according  as  it  weakens 
or  changes  or  not  the  allegation  to  what  in  meaning  is  inade- 
quate."    (Bish.  New  Cr.  Proc.  §  354.)     And  here  we  go  no 
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further  than  to  hold  that  the  indictment  charges  an  offense 
under  Section  230  of  the  Penal  Code.  Whether  demurrer  or 
motion  assailing  its  imperfections  on  other  grounds  would 
have  been  well  taken  is  not  before  us.  We  will  say,  how- 
ever^ that  the  form  of  the  indictment  is  not  to  be  approved  of. 
It  is  full  of  literary  faults,  yet  we  cannot  discover  that  it  is 
fatally  defective.  The  meaning  is  plain,  notwithstanding  the 
many  verbal  inaccuracies. 

It  is  said  that  in  an  offense  of  the  character  charged  the  in- 
tent to  injure  or  defraud  some  one  is  essential  and  must  be 
alleged.  The  point  is  not  well  taken.  <<To  do  a  thing  will- 
fully is  to  do  it  by  design,  with  set  purpose. "  {People  y. 
SMdon,  68  Cal.  434,  9  Pac.  457.)  Section  7  of  the  Penal 
Code  defines  the  word  * 'willfully , "  when  applied  to  the  in- 
tent with  which  an  act  is  done,  as  simply  ^'a  purpose  or  will- 
ingness to  commit  the  act.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad  van. 
tage.''  If,  on  the  other  hand,  the  act  be  done  through  sur. 
prise  or  confusion,  or  a  hona  fide  mistake,  anc'  not  knowingly 
and  of  stubborn  purpose,  the  design  and  set  purpose  are  ab- 
sent, and  it  is  not  willfully  done.  But  the  intent  to  injure 
any  particular  person  is  not  essential  to  the  crime  defined  by 
the  statute;  hence  it  was  not  necessary  to  allege  such  intent. 
{State  V.  Broadhmt,  19  Mont.  467,  48  Pac.  775.) 

Counsel's  next  proposition  is  that  the  indictment  does  not 
state  an  offense,  because  it  omits  to  set  forth  in  what  manner 
and  how  the  legislative  bill  was  secreted  by  defendant.  A;s  a 
rule,  the  secretion  of  a  bill  or  record  can  only  be  proved  by 
circumstances  from  which  it  will  be  inferred  that  there  was  a 
secretion.  The  arts  by  which  the  bill  has  been  secreted  are 
really  matters  of  evidence,  and  are  not  necessary  to  be  alleged 
in  order  to  state  the  statutory  offense.  We  are  cited  to 
Bishop's  precedent  for  an  indictment  for  concealing  the  death 
of  a  bastard  child.  (Bish.  Directions  and  Forms,  278.)  That 
author  believes  that  the  better  rule  in  charging  such  offenses 
is  to  require  the  manner  of  secreting  to  be  averred;  but  he 
states  that  the  Pennsylvania  decisions  are  to  the  contrary,  and 
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cites  Boyles  v.  Com, ,  2  Serg.  &  R.  40,  where  the  court  took 
thei  following  reasonable  view  of  pleading  under  the  statute  of 
that  state:  ''To  constitute  this  offense,  the  child  must  be  a 
bastard,  and  there  must  be  an  endeavor  to  conceal  its  death. 
Both  these  facts  are  set  forth,  but  it  is  objected  that  it  should 
also  be  set  forth  in  what  manner  or  bv  what  arts  the  mother 
endeavored  to  conceal  the  death,  in  order  that  she  may  know 
precisely  what  is  intended  to  be  proved  against  her.  1  see  no 
reason  for  this.  The  offense  is  charged  exactly  as  it  is  de- 
scribed in  the  law,  and,  as  for  notice,  it  is  enough  that  she 
knows  she  must  come  prepared  to  show  that  she  did  not  en- 
deavor to  conceal  the  death  of  the  child.  This  may  be  done 
by  any  positive  act  of  her  own  inconsistent  with  an  intent  to 
conceal.  This  law  has  been  20  years  in  force,  and  there  have 
been  many  prosecutions  and  convictions  under  it.  The  pres- 
ent indictment  is  in  the  usual  form,  to  which  1  have  never  be- 
fore heard  this  objection,  nor  do  I  think  it  founded  on  any 
good  reason. ' '  (See,  also,  Moore,  Cr.  Law,  p.  324,  where 
the  form  is  in  accord  with  the  Pennsylvania  rule).  We, 
therefore,  believe  the  indictment  was  sufficient  as  against  the 
single  objection  that  it  did  not  state  an  offense. 

Appellant  also  argues  that  under  Sections  201,  202,  Politi- 
cal Code,  the  defendant  did  not  have  the  custody  of  the  bill 
by  virtue  of  his  office  as  secretary  of  the  Senate.  We  do  not 
interpret  the  statutes  cited  as  placing  the  custody  of  the  bill 
exclusively  in  the  hands  of  the  assistant  secretary  of  the 
Senate.  We  believe  the  custody  is  in  the  secretary  as  well. 
But  it  makes  no  difference  whether  or  not  he  was  the  techni- 
cal legal  custodian  of  the  bill,  provided  it  was  in  his  hands  as 
secretary  of  the  Senate  for  the  purpose  of  being  transmitted 
by  him  in  his  official  capacity  to  the  House  of  Representatives. 

An  officer  of  the  Senate  was  called  as  a  witness  for  the 
state,  and,  after  he  had  testified  at  some  length  concerning 
the  course  and  whereabouts  of  the  bill  in  question,  he  was 
asked  to  state  in  whose  hands  he  saw  the  bill  on  the  last  night 
of  the  legislative  session.  The  witness  answered  that  he  could 
not  say  in  whose  hands  he  saw  it;  that  he  could  not  state  that 
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be  saw  it  in  Bloor^s  hands.  Thereupon  the  county  attorney 
flsked  the  witness  if,  at  a  certain  time  and  place,  he  had  not 
said  that  he  received  the  bill  and  handed  it  to  the  defendant, 
and  had  not  seen  it  afterwards.  The  defendant's  counsel  ob- 
jected; whereupon  the  county  attorney  stated  to  the  court  that 
the  witness  was  an  unwilling  one,  and  he  therefore  asked 
leave  to  put  the  question.  The  court  thereupon  allowed  the 
county  attorney  to  cross-examine  the  witness.  The  witness 
denied  making  the  statement. 

Section  3377  of  the  Code  of  Civil  Procedure,  which  applies 
to  criminal  trials  as  well  as  civil,  is  as  follows:  ^'The  party 
producing  a  witness  is  not  allowed  to  impeach  his  credit  by 
evidence  of  bad  character,  but  he  may  contradict  him  by  other 
evidence,  and  may  also  show  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present  testimony  as  provided 
in  Section  3380." 

We  believe  that  under  the  express  terms  of  this  statute  the 
state  has  a  right  to  cross-examine  one  of  its  own  witnesses 
where  it  satisfactorily  appears  that  the  evidence  has  taken  the 
county  attorney  by  surprise,  and  is  contrary  to  the  examina- 
tion of  such  witness  preparatory  to  the  trial,  or  to  what  the 
prosecuting  attorney  has  reason  to  believe  the  witness  would 
testify  to.  It  not  infrequently  happens  that  a  witness  is 
brought  under  the  influence  of  an  adverse  party,  and  upon  the 
trial  completely  deceives  the  party  calling  him.  When  such 
instances  arise  in  criminal  cases,  by  the  great  weight  of  au- 
thority the  right  to  cross-examine  arises  as  one  necessary  for 
the  protection  of  the  rights  of  the  state  against  the  perjury  or 
evasion  of  an  unwilling  witness.  (1  Greenleaf  on  Evidence, 
§  444. )  We  find  no  abuse  of  discretion  on  the  part  of  the 
court  in  this  respect.  (Underhill  on  Criminal  Evidence,  §  212, 
and  cases  cited;  Thompson  on  Trials,  §  359. ) 

The  suggestion  in  counsel's  brief  that  the  statute  cited 
above,  which  permits  the  state  to  cross-examine  its  own  wit- 
ness, is  unconstitutional,  and  violative  of  Article  3,  Section 
27,  of  the  Constitution  of  Montana,  and  Article  14,  Section  1, 
of  the  amendments  to  the  Constitution  of  the  United  States,  is 
not  tenable. 
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It  is  .contended  that  the  evidence  af  any  willful  wrong  on 
the  part  of  the  defendant  being  circumstantial,  one  Liangford, 
who  was  a  clerk  in  the  Senate  upon  the  night  that  the  bill  was 
lost  and  who  was  called  by  defendant,  ought  to  have  been  put 
upon  the  witness  stand  by  the  state.  Langford  had  not  been 
a  witness  before  the  grand  jury,  but  his  name  was  put  on  the 
indictment  by  leave  of  court.  The  state,  however,  did  not 
call  him.  The  testimony  of  Langford  was  to  the  effect  that 
the  last  indorsement  on  the  bill  was  his,  and  that  he  presumed 
the  bill  was  handed  to  him  after  it  had  passed  the  Senate;  that 
he  did  not  know  what  he  did  with  it,  as  it  was  his  custom  to 
hand  the  bills  immediately  after  their  indorsement,  to  the  sec- 
retary or  assistant  secretary,  or  to  lay  them  on  the  desk;  that 
he  did  not  see  Hines  hold  up  the  bill,  as  testified  to  by  the 
witness  Clark  for  the  state;  that  he  did  not  see  anybody  wink 
at  Blooj- ;  that  there  was  great  confusion  in  the  Senate 
chamber  upon  the  night  in  question;  and  that  he  did  not  think 
that  the  bill  had  passed  the  Senate  at  the  time  that  Clark  was 
in  the  Senate  chamber.  On  cross-examination  the  witness 
stated  that  he  had  been  conversing  with  Bloor  just  before 
the  trial;  that  he  had  known  Bloor  for  a  long  time,  and  that 
at  one  time  he  was  in  partnership  with  him  practicing  law. 
We  are  wholly  unable  to  see  wherein  the  court  abused  its  dis- 
cretion by  overruling  the  defendant's  motion  to  compel  the 
county  attorney  to  put  this  witness  on  the  stand  in  behalf  of 
the  state.  His  testimony  does  not  appear  to  have  been  very 
material  to  either  side,  and,  clearly,  the  rule  announced  in 
State  V.  Metcalf,  17  Mont.  417,  43  Pac.  182,  and  Territory 
V.  Hanna^  5  Mont.  248,  5  Pac.  262,  was  not  violated. 

The  defendant  asks  for  a  reversal  upon  the  grounds  that 
certain  remarks  of  the  county  attorney  were  of  such  a  nature 
as  to  prejudice  the  rights  of  the  defendant,  and  that,  because 
of  such  remarks  and  repetitions  of  them,  he  was  deprived  of  a 
fair  trial.  It  appears  that  one  of  counsel  for  defendant  in 
opening  defendant's  case,  and  after  the  state  had  rested,  stated 
to  the  jury  that  as  part  of  the  defense  they  would  prove  the 
good  character  of  the  defendant  by  witnesses  then  in  the  court 
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room.  The  defendant  closed  his  case  without  attempting  to 
make  such  proof,  whereupon  the  county  attorney,  after  the 
defendant  rested,  arose,  and  in  an  audible  tone,  inquired  where 
all  the  witnesses  were  that  the  defendant  had  to  prove  his  good 
character,  and  asked  why  they  were  not  put  upon  the  stand. 
The  defendant  excepted  to  the  language  of  the  county  attor. 
ney,  and  the  court  admonished  the  jury  to  disregard  it.  In 
his  closing  address  to  the  jury  the  county  attorney  again  re- 
ferred to  the  fact  that  the  defendant  had  subpoenaed  a  large 
number  of  witnesses,  and  brought  them  from  Flathead  county, 
<  ^but  that  he  did  not  dare  to  put  them  on  the  stand,  because 
he  (the  county  attorney)  was  ready  for  them  and  had  other 
witnesses  there  to  contradict  them.  ^ '  The  defendant  excepted 
to  this  language  of  the  county  attorney.  The  court  over- 
ruled the  exception,  and  he  was  permitted  to  continue  tlie  dis- 
cussion of  the  failure  of  the  defendant  to  call  witnesses  to 
testify  to  his  good  character.  He  was  then  again  interrupted 
by  the  defendant's  counsel  with  objections  to  the  line  of  argu- 
ment pursued,  and  again  the  jury  were  admonished  not  to  re- 
gard the  statements  excepted  to  by  the  defendant's  counsel. 
On  the  morning  after  the  county  attorney  had  made  these 
remarks,  and  before  the  court  charged  the  jury  finally,  the 
judge  referred  to  the  comments  of  the  county  attorney  of 
the  day  before  in  reference  to  the  matter,  and  directed  the 
jury  "to  absolutely  disregard"  the  remarks  of  the  county  at- 
torney upon  the  subject  just  referred  to. 

The  county  attorney  also  told  the  jury  in  his  opening  state- 
ment that,  had  it  not  been  for  the  acts  of  the  defendant,  the 
bill  referred  to  in  the  indictment  would  have  become  a  law, 
and  would  have  resulted  in  a  great  saving  to  the  taxpayers  of 
Lie  wis  and  Clarke  county  and  to  the  State  of  Montana.  The 
defendant  excepted  to  this  remark,  and  the  court  admonished 
the  jury  to  disregard  it.  Again,  in  his  closing  address,  the 
county  attorney  made  reference  to  this  same  matter,  and 
again  the  court  admonished  the  jury  not  to  regard  it.  And 
again,  in  his  final  charge  to  the  jury,  the  court  instructed 
them  to  disregard  all  statements  of  counsel  not  supported  by 
evidence  before  them. 
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The  county  attorney  during  his  argument  criticised  the 
witness  Langford,  by  stating  to  the  jury  that  he  believed  that 
he  had  deliberately  perjured  himself  by  certain  inconsistencies 
in  his  testimony  in  relation  to  a  memorandum  concerning  the 
particular  bill  involved  upon  this  trial.  No  exception  was  re- 
served to  the  remarks,  and  any  objection  the.  defendant  had  to 
them  cannot  now  avail  him.  (State  v.  Gay,  18  Mont.  51,  44 
Pac.  411;  State  v.  Biggerstaff,  17  Mont.  510,  43  Pac.  709.) 

We  believe  that  it  would  have  been  proper  for  the  court  to 
have  reprimanded  the  county  attorney,  and  punished  him  for 
contempt,  for  reiterating  his  comments  upon  the  omission  of 
the  defendant  to  call  character  witnesses;  but,  inasmuch  as 
the  defendant's  counsel  had  deliberately  stated  to  the  jury 
that  they  expected  to  prove  good  character,  and  had  the  wit- 
nesses present  in  the  court  room  to  make  the  proof,  the  re- 
marks of  the  county  attorney,  if  important  at  all,  could  not 
reasonably  have  prejudiced  the  defendant's  case,  in  view  of 
the  court's  admonitions  to  the  jury.  If  he  had  told  J.he  jury 
that  the  defendant's  character  was  not  good,  and  had  stated 
facts  not  in  evidence,  and  which  were  reasonably  calculated  to 
influence  the  verdict,  the  point  might  be  sufficiently  well  taken 
to  require  a  reversal  of  the  case;  but  no  such  condition  is  pre- 
sented. 

As  to  the  other  remarks  of  the  county  attorney,  concern- 
ing the  saving  to  taxpayers  that  would  have  followed  the  pas- 
sage of  the  bill  in  question,  granting  that  there  was  an  im- 
propriety in  them,  they  were  certainly  not  possibly  of  such 
an  injurious  character  as  to  warrant  the  reversal  of  the  case, 
considering  the  fact  that  the  court  specially  charged  the  jury 
to  disregard  the  language  excepted  to. 

Having  considered  every  point  which  we  believe  entitled  to 
discussion,  we  find  no  error  in  the  record  for  which  the  con- 
viction should  be  set  aside.  It  is  therefore  ordered  that  the 
judgment  and  order  appealed  from  be  affirmed,  and  the  Dis- 
trict Court  is  directed  to  enforce  its  judgment.     Remittitur 

forthwith.  .  ^        , 

Affimted. 

Pembekton,  C.  J.,  and  Pigott,  J.,  concur. 
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HORACE  RIVBR5IDE  BUCK. 


Horace  R.  Buck,  an  Associate  Justice  of  the  Supreme  Court 
of  the  State  of  Montana,  died  suddenly  at  midnight  at  Helena^ 
Montana,  on  the  sixth  day  of  December,  1897. 

Mr.  Justice  Buck  had  occupied  his  seat  upon  the  bench  on 
Monday,  December  6th,  listened  to  the  arguments  and  took 
part  in  the  consideration  of  two  cases  submitted  on  that  day. 

On  Tuesday,  December  7th,  1897,  the  Supreme  Court  of 
the  State  of  Montana  and  the  officers  of  the  Court,  met  in  the 
court  room  at  Helena,  pursuant  to  adjournment  of  the  day 
before. 

The  Chief  Justice  and  Associate  Justice  Hunt  were  present. 

The  Chief  Justice  addressed  a  large  number  of  members  of 
the  bar  of  the  Supreme  Court  who  were  present,  and  an- 
nounced to  them  the  sudden  death  of  Mr.  Justice  Buck. 
Thereupon  the  Court  appointed  a  committee  to  prepare  and 
report  resolutions  for  consideration.  Mr.  B.  P.  Carpenter, 
chairman  ;  Mr.  J.  K.  Toole,  Mr.  W.  H.  DeWitt,  Mr.  H.  G. 
Mclntire,  Mr.  Wm.  T.  Pigott  and  the  Attorney  General  were 
appointed  as  such  committee.  The  Court  requested  the  com- 
mittee to  report  on  Monday,  December  13th,  at  10  o'clock  in 
the  forenoon. 

On  December  13th,  1897,  in  open  court,  the  committee  re- 
ported the  following  resolutions  : 

To  the  Supreme  Court : 

The  undersigned,  your  committee  of  members  of  the  Bar 
of  Montana,  appointed  to  draft  and  submit  to  this  Court  reso- 
lutions regarding  the  Honorable  Horace  B.  Buck,  who  lately, 
while   an   Associate  Justice    of    this   Court,   met   his   death. 
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through  a  fatal  accident,  respectfully  report  the  resolutions 
which  are  hereto  appended,  and  ask  that  they  be  improved  by 
the  Court  and  placed  upon  its  permanent  records  : 

Beaolvedy  That  the  members  of  the  Bar  of  the  State  of 
Montana,  lamenting  the  death  of  the  Honorable  Horace  R. 
Buck  and  desiring  to  give  permanent  expression  to  their  high 
estimate  of  his  life,  character  and  public  services,  present 
this  memorial  for  preservation  in  the  records  of  the  Supreme 
Court. 

Horace  R.  Buck,  late  an  Associate  Justice  of  the  Supreme 
*Court  of  Montana,  was  born  in  Yazoo  county,  Mississippi, 
on  the  I7th  day  of  September,  1853.  His  parents  were  Hon. 
Charles  L.  and  Maria  I.  Buck.  His  father  was  one  of  the 
most  eminent  jurists  and  advocates  of  his  state,  and  his  mother 
is  an  authoress  of  high  repute.  Judge  Buck  was  graduated 
from  Yale  College  in  the  class  of  1876,  taking  high  rank  in 
scholarship,  and  having  been  awarded  the  Townsend  premium 
for  one  of  the  five  best  orations  delivered  by  his  class.  After 
pursuing  a  course  of  law  in  the  St.  Louis  law  school,  and 
having  also  been  a  student  in  the  office  of  Messrs.  Noble  & 
Orrick,  a  prominent  law  firm  in  St.  Louis,  he  was  admitted 
to  the  bar  in  1878.  By  diligent  application  he  had  acquired 
a  profound  knowledge  of  the  principles  of  law  before  entering 
upon  its  pradtice.  In  1879,  in  partnership  with  William  H. 
Hunt  (his  personal  friend  from  youth,  and  now  a  Justice  of 
the  Montana  Supreme  Court)  he  commenced  the  practice  of 
his  profession  at  Fort  Benton,  Montana,  where,  for  several 
years,  he  held  the  office  of  city  attorney. 

Upon  August  16th,  1881,  he  was  married  at  New  Haven, 
Connecticut,  to  Miss  Mary  E.  Jewett,  only  daughter  of  Dr- 
Pliny  Jewett,  a  distinguished  physician  of  New  England. 

In  1884  he  was  elected  to,  and  became  one  of  the  leading^ 
members  of  the  Council,  which  was  the  higher  branch  of  the 
Legislative  Assembly  of  the  Territory  of  Montana.  In  1887, 
he  removed  to  Helena,  Montana,  where,  until  his  elevation  to 
the  bench,  he  continued*  in  the  practice  of  the  law.  While  in 
the  active  practice  of  his  profession  he  was  for  some  years  the 
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official  reporter  of  the  decisions  of  the  Sapreme  Court,  and  he 
also  prepared  and  published  a  complete  digest  of  the  first 
eight  volumes  of  the  Montana  Reports. 

lu  1891  he  was  appointed  a  District  Judge  for  the  First 
Judicial  District  of  Montana,  to  fill  a  vacancy  on  the  bench 
caused  by  the  creation  of  an  additional  judgeship;  and  in  1892 
was  elected  to  the  office  of  District  Judge  for  a  full  term  of 
four  years. 

In  1896  he  was  elected  an  Associate  Justice  of  the  Supreme 
Court  of  the  State.  To  the  discharge  of  the  duties  of  this 
office  he  brought  legal  learning,  broad  general  culture,  judi- 
cial experience  and  unswerving  impartiality,  executing  his 
high  trust  with  the  same  fidelity  which  he  had  previously 
evinced  in  every  public  station.  Hi6  perception  was  so  quick 
and  keen,  and  his  logic  so  accurate  and  severe  that  he  seemed 
intuitively  to  detect  a  flaw  in  argument,  or  the  false  coloring 
of  a  fact  or  legal  proposition.  His  hatred  of  fraud  and 
chicanery  was  so  intense  that  any  palliation  of  them  sorely 
tried  his  patience,  and  he  sought  at  all  proper  times,  in  the  in- 
terests of  justice,  to  give  an  equitable  construction  of  any 
harsh  precept  or  statute.  A  sense  of  the  nobility  of  his  char- 
acter was  impressed  upon  all  of  his  acquaintances,  and  his 
courage  was  so  great  that  he  never  pandered  to  popular  caprice 
or  prejudice,  nor  courted  popular  applause.  So  long  as  he 
believed  he  was  right,  he  was  perfectly  indifferent  to  censure 
or  approbation.  His  opinions  were  prepared  with  an  elegance 
of  diction  that  added  force  to  his  masterly  statements  and 
logical  conclusions. 

He  was  absolutely  fearless  in  keeking  to  protect,  equally 
with  his  own,  the  life  or  honor  of  another. 

With  the  quality  of  positiveness  there  was  combined  in  him 
a  geniality  of  disposition,  loyalty  both  to  friendship  and  prin- 
ciple, and  a  kindness  of  heart  practically  shown  to  a  host  of 
beneficiaries,  so  that  he  had  not  only  many  devoted  personal 
friends,  but  became  a  general  favorite. 

On  the  sixth  day  of  the  present  month  of  December,  at  the 
height  of  his  intellectual   power,  at  the  time  of  his  greatest 
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ui^efuInesSj  and  while  in  the  active  discharge  of  his  judicial 
duties,  he  died,  leaving  a  spotless  ermine  to  the  state,  and  to 
his  family  a  spotless  name. 

Grief  and  mourning  at  his  loss  shall  not  be  limited  to  the 
bereaved  widow  and  the  three  children.  Sorrow  will  be  tem- 
pered by  fond  recollections,  and  his  memory  will  be  cherished 
with  affection  and  honor  throughout  the  lives  of  all  who  knew 
him. 

Resolved^  That,  with  the  deep  sympathy  of  the  bar  of  the 
state,  a  copy  of  these  resolutions  be  transmitted  to  the  afflicted 
family  of  the  deceased. 

(Signed.)  B.  P.  Carpenter, 

C.  B.  Nolan, 
J.  K.   Toole, 
Wm.  H.    DeWitt, 
H.  G.  McIntire, 

W.    T.    PlGOTT, 

Committee. 

Hon.  B.  P.  Carpenter  :  If  the  court  please.  I  move  that 
if  these  resolutions  meet  the  approval  of  the  court,  the  clerk 
be  directed  to  spread  them  on  the  minutes  and  transmit  an 
appropriately  engrossed  copy  thereof  to  the  family  of  the 
deceased. 

Hon.  C.  B.  Nolan,  Attorney  General  for  the  State  of  Mon- 
tana, seconded  the  motion  to  adopt  the  foregoing  resolutions 
in  the  following  words  : 

May  it  please  the  court.  It  is  with  no  ordinary  emotion 
that  I  second  the  motion  presented,  to  adopt  the  resolutions 
just  offered.  These  services  remind  me  that  an  eminent  citi- 
zen of  this  state  has  passed  from  this  transitory  life  to  the 
great  beyond.  It  was  my  pleasure  to  be  personally  acquainted 
with  Judge  Buck  for  over  ten  years,  and  during  about  seven 
years  of  that  time  my  acquaintance  was  intimate;  more  es- 
pecially was  this  so  during  the  period  in  which  he  served  the 
peo[)le  of  this  state  in  a  judicial  capacity.  Endowed  by  na- 
ture with  fine  intellectual  powers,  it  is  not  surprising  that  he 
acuieved  merited  distinction   upon  the  bench.     I  appreciate 
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that  by  some  his  judicial  action  upon  the  nisi  privs  bench  was 
considered  precipitate  and  hasty,  though  not  considered  so  in 
the  spirit  of  accusation  or  reproach.  The  characteristics  of 
his  nature  set  forth  in  the  resolutions  offered,  fully  explain 
why  such  haste  and  precipitancy  were  possible.  Possessing  a 
remarkably  analytical  mind,  he  readily  grasped  the  legal 
questions  determinative  of  the  controversy,  and  thus  reaching 
a  conclusion,  further  argument  to  alter  the  decision  thus  made 
was  time  wasted  and  energy  uselessly  expended.  In  those  few 
instances  where  a  manifestation  of  impatience  appeared  it  was 
occasioned  by  the  thought  that  through  sophistry  or  specious 
reasoning  the  advocate  hoped  to  secure  a  judicial  interpreta- 
tion conformable  to  his  views,  and  at  variance  with  the  judg- 
ment arrived  at  in  the  manner  above  indicated. 

I  have  known  likewise  of  instances  where  his  judicial  pa- 
tience lost  its  equipoise  through  persistent  efforts  of  lawyers 
urging  a  technical  construction  of  law  to  secure  the  accom- 
plishment of  that  which  savored  of  injustice.  Abhoring 
wrong  in  every  form  in  which  it  was  presented  or  disguised, 
he  was  not  slow  to  repudiate  it,  even  though  clothed  in  tech- 
nical legal  forms.  The  vicissitudes  of  fortune  which  he  ex- 
perienced from  early  boyhood  no  doubt  encouraged  the  growth 
of  those  manly  sentiments  so  that  whenever  injustice  or  wrong 
was  attempted,  whenever  a  strict  construction  of  law  operated 
to  the  extent  of  doing  that  which  was  morally  wrong,  those 
who  moved  alons:  those  lines  did  not  secure  cordial  encouraoe- 
ment  and  support  in  Judge  Buck^s  court.  Hasty  or  deliber- 
ate, it  can  be  said  without  fear  of  contradiction  that  when  he 
reached  a  conclusion  it  was  the  product  of  honest  thought. 

It  is  no  wonder  then,  possessing  sterling  qualities  such  as  I 
have  in  the  abstract  outlined,  and  more  fully  set  forth  in  the 
resolutions  just  read,  that  he  was  honored  wherever  known 
and  loved  where  best  known;  and  that  in  every  community 
where  he  resided  he  secured  the  confidence,  love  and  esteem 
of  the  entire  people  regardless  of  politics.  It  can  be  truth- 
fully said  respecting  him,  that  he  dignified  and  honored  every 
position  which  he  filled  by  exalted  abilities  and  stainless 
character. 
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He  is  gone  from  the  high  places  of  earth  to  the  higher 
realms  of  immortality;  but  so  long  as  American  history  treas- 
ures up  pure  lives  and  faithful  public  service,  so  long  as  pub- 
lic and  private  virtues  shall  be  revered,  no  long  will  his  mem- 
ory be  cherished.  It  is  possible  that  in  the  roll-call  of  public 
servants  who  have  served  this  State  and  Territory,  other  names 
may  suggest  more  luminous  intellects  whose  beams  sparkle 
with  a  brighter  luster,  but  in  this  list,  extended  to  the  re- 
motest generations,  Horace  Buck^s  name  will  stand  as  a 
synonym  of  the  noblest  type  of  American  manhood,  self- 
reliant,  i^elf-made  and  worthy  of  emulation. 

Hon.  Henry  C.  Smith,  Judge  of  the  District  Court  for 
Lewis  and  Clarke  county,  State  of  Montana,  addressed  the 
court  as  follows : 

May  it  please  your  Honors  :  It  has  been  said  :  <<When  a 
master  mind  in  any  calling  is  laid  away  to  rest,  the  event  de* 
serves  more  than  a  passing  notice.'^ 

Horace  R.  Buck,  a  Justice  of  this  court,  has  passed  away 
and  we  are  assembled  here  to-day  to  pay  homage  to  his  mem- 
ory; not  in  answer  to  any  mandate  of  a  court,  but  in  response 
to  sentiments  of  love  and  affection  for  the  man,  admiration 
and  esteem  for  the  lawyer,  respect  and  honor  for  the  judge. 
In  his  death  the  State  of  Montana  has  sustained  a  loss,  which 
those  who  did  not  know  him  as  a  jurist  will  not  fully  realize 
— a  loss  which  the  coming  years  will  only  emphasize.  As  a 
lawyer,  he  was  profoundly  learned  and  thoroughly  equipped; 
a  man  of  vigorous  intellect,  quick  of  grasp  and  broad  of  ca- 
pacity. And  he  was  a  man  of  incorruptible  integrity;  one 
who  scorned  to  do  a  wrong  action  himself  and  who  had  no  tol- 
erance for  immorality,  dishonesty  and  duplicity  in  others.  All 
through  his  life  he  was  brave  and  courageous  in  the  pursuit 
of  that  course  which  seemed  to  him  right.  As  a  friend  and 
companion  he  was  always  staunch,  steadfast  and  true.  When 
shall  we  forget  the  genial  smile,  the  gracious  salutation,  the 
warm,  firm  handshake  of  Horace  R.  Buck  ? 

But  it  is  as  a  judge  that  we  of  late  years  have  known  him 
best;  first  upon  the  District  bench,  and  later  as  a  member  of 
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this  court.  A  judge  whose  decisions  and  opinions  were  remark- 
able for  comprehensive  and  accurate  judgment,  broad  equity, 
beautiful,  sound  language  and  constant,  unswerving  humanity. 
He  had  but  lately  come  to  his  place  in  this  court,  but  he  came 
endowed  as  a  member  of  this  high  tribunal  should  come,  with 
all  the  qualities  of  mind  and  heart  which  go  to  make  a  learned, 
just  and  righteous  judge.  And  he  came  with  a  high  and  no- 
ble ambition  to  do  his  duty,  conscious  of  the  sacred  nature 
and  responsibility  of  his  trust  and  resolute  to  devote  all  his 
vital  energies  to  its  fulfillment.  Not  only  the  present  bar  of 
this  court,  but  lawyers  and  litigants  yet  to  be  have  sustained 
a  severe  loss  in  the  death  of  Justice  Buck  ere  he  had  oppor- 
tunity to  illuminate  the  books  with  his  technical  knowledge  of 
the  law  and  thorough  mastery  of  those  grand  principles  of 
equity  and  humanity  upon  which  it  is  builded. 

But  m  taking  our  last  farewell  it  is  just  that  .we  should 
speak  of  him  the  truth.  While  upon  the  District  bench  de 
was  at  times  irritable  and  impatient:  but  in  the  light  of  his 
sudden  death,  the  knowledge  we  have  lately  gained  of  his  ill 
health,  we  can  but  ascribe  these  small  faults  to  his  bodilv  ail- 
ments.  Let  us  then  lovingly  draw  the  curtain  and  shut  them 
out  from  memory  forever. 

His  death  is  the  greatest  loss  the  state  has  sustained  for 
many  years,  and  when  1  look  about  me  upon  the  sorrow 
stricken  faces  of  your  honors  and  my  brother  members  of  this 
bar;  upon  the  somber  decorations  of  that  picture,  and  the  va- 
cant chair  so  lately  occupied  by  our  departed  friend,  I  am  im- 
pressed with  the  thought  that  no  words  of  mine  can  do  justice 
to  his  memory.  It  will  live  in  the  hearts  of  those  who  held 
him  dear,  in  his  record  as  a  lawyer,  and  more  enduring  still, 
in  the  product  of  his  trained  mind  and  vigorous  brain  as  pre- 
served in  the  reports  of  this  court. 

He  has  gone 

"to  join  the  Choir  invisible 

Of  those  immortal  dead  who  live  sgain 
In  minds  made  better  by  their  presence, 
Whose  music  is  the  gladness  of  the  World." 

Hon.   Henry   N.   Blake,  ex-Chief  Justice  of  the  Supreme 
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Court  of  the  State  of  Montana,  submitted  the  following  reso- 
lutions  on  behalf  of  the  members  of  the  Helena  Bar  Associa- 
tion and  said : 

As  the  organ  of  the  committee  appointed  by  the  Helena 
Bar  Association  it  is  my  privilege  at  this  time  to  offer  the  fol- 
lowing resolutions  for  your  consideration,  and  respectfully 
pray  that  they  be  adopted  and  enrolled  upon  the  records  of 
this  court. 

Whekeas,  Mr.  Justice  Buck  presided  in  the  District  Court 
of  the  First  Judicial  District  of  Montana  from  the  organiza- 
tion of  the  second  department  by  the  Legislative  Assembly  in 
1891,  until  he  assumed  his  grave  responsibilities  in  this  tri- 
bunal in  1897,  and  the  members  of  the  bar  of  Helena,  con- 
curring in  the  resolutions  which  have  been  presented  in  behalf 
of  their  brethren  of  the  state,  wish  to  add  their  tribute  of 
friendship,  respect  and  eulogy  to  his  memory  as  a  citizen  and 
his  services  as  a  jurist  during  these  eventful  years : 

Resolvedy  That  Mr.  Justice  Buck  in  his  judicial  career  ex- 
hibited the  good  fruit  of  a  liberal  education  and  the  zeal  of  a 
student  in  the  solution  of  legal  problems.  He  was  governed 
by  a  fearless  determination  to  render  judgments  upon  the 
merits  of  controversies  brought  before  him,  in  accordance  with 
his  views  of  the  law  and  evidence  and  unmoved  by  selfish  re- 
flections of  fear  or  favor.  In  the  settlement  of  estates  of  de- 
ceased persons  and  matters  of  probate  jurisdiction  he  was 
vigilant  to  preserve  the  interests  of  widows  and  minors;  and 
in  the  conduct  of  inquests  concerning  the  insane  he  displayed 
a  profound  sympathy  for  the  weak  and  unfortunate;  and  in 
his  personal  relations  with  the  bar  he  was  high  minded;  his 
conversation  abounded  with  geniality,  and  shining  above  other 
traits,  his  manly  confession  followed  promptly  any  errors  of 
impulse. 

Resolved^  That  the  clerk  of  this  court  be  requested  to  trans- 
mit a  copy  of  these  resolutions  to  the  family  of  Mr.  Justice 
Buck. 

Hon.  William  H.  Hunt,  Associate  Justice,  thereupon  re- 
sponded as  follows : 
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Reasons  almost  sacred  in  their  nature,  make  it  trying  for 
me  to  speak  at  this  time  of  the  only  man  whom  I  knew  better 
than  most  brothers  do  one  another — and  whom  I  have  loved 
with  a  fervor  exactly  as  I  do  my  own.  All  that  has  been  in- 
corporated in  the  resolutions  is  well  said,  is  true,  and  1  should 
have  preferred  to  sanction  their  adoption  in  silent  and  unob- 
trusive sorrow.  Yet,  it  has  been  told  me  that  some  words 
should  come  from  me  on  this  occasion.  Nor  can  I  help  feel- 
ing that  no  other  man  can  speak  of  Horace  Buck  as  I.  I  be- 
lieve, too,  that  he  would  have  me  speak  of  him  now,  knowing 
that  what  I  may  say  will  be  the  expression  of  the  one  above 
others  who  knew  all  that  there  was  in  him,  who  shared  his  every 
hope  as  a  youth,  enjoyed  his  every  inmost  confidence  as  a 
man,  divided  his  every  solicitude  of  life  and  participated  in 
them  all  with  deeply  affectionate  pride  for  over  twenty-six 
long  years. 

Nevertheless  I  can  write  of  him  as  he  himself  always  spoke 
of  the  dead — without  sentimental  sympathy  and  not  by  way 
of  sickening  panegyric.  He  believed  that  the  character  and 
abilities  of  a  man  were  not  to  be  made  out  greater  after  death 
than  before,  and  that  the  same  severe  standards  of  judgment 
should  be  applied  at  all  times  and  under  all  circumstances.  If 
charity  was  due  he  gave  it  to  the  living  as  freely  as  to  the 
dead;  if  reprobation  was  just,  he  dealt  it  out  no  matter 
whether  the  man  he  judged  was  alive  or  in  his  grave. 

Horace  Riverside  Buck  was  the  son  of  a  man  of  great  in- 
tellectuality and  high  honor,  but  of  impatient,  daring  and  ag- 
gressive nature.  He  named  his  boy  <  'Riverside' '  because  he 
had  a  plantation  called  by  that  name,  and  because  when  he 
suggested  his  wish  everybody  in  the  family  protested.  Old 
time  residents  of  Mississippi,  remember- Charles^ L.  Buck  as 
full  of  generous  impulses,  yet  impetuous  and  so  quick  to  re- 
sent a  slight  or  a  fancied  slight  that  he  made  bitter  enemies. 
Horace  Buck's  father  was  born  in  Kentucky  and  descended 
originally  from  Virginia  people.  The  first  ancestor  of  the 
Bucks  was  the  Marquis  de  Calme,  a  Huguenot  nobleman,  who 
lived  on  a  farm  in  the  Shenandoah  valley  in  Virginia,  where 
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he  died  in  1755.  The  Marquis  was  one  of  the  original  thir- 
teen justices  of  Frederick  county,  Virginia,  who  held  court  in 
Winchester  in  that  state  in  1743. 

I  mention  his  paternal  ancestry  first  and  particularly,  be- 
cause it  was  from  that  branch  of  his  family  that  he  inherited 
many  of  the  traits  of  his  own  disposition.  He  looked  quite 
like  his  father;  having  the  same  blue  eyes  which  nervously 
snapped  under  excitement  or  in  anger,  but  which  bespoke  the 
impulse  of  manly  generosity  just  as  strongly  as  they  flashed 
their  hate.  It  was  more  from  his  father  too  (although  his 
mother  is  a  woman  of  most  exceptional  literary  talent)  that 
he  derived  his  natural  and  extraordinary  abilities.  There  was 
in  his  father,  as  in  him,  a  nervous  brain  which  became  en- 
tirely absorbed  by  whatsoever  was  being  revolved  within  it. 

His  mother,  now  an  elderly  woman,  living  at  St.  Louis, 
was  Miss  Maria  I.  Barnett,  the  daughter  of  Judge  Barnett,  a 
prominent  lawyer  of  Vicksburg,  Mississippi,  and  a  descend- 
ant of  Richard  Neville,  also  a  Huguenot  driven  out  of  France 
and  who  settled  in  Virginia  prior  to  1731.  Mrs.  Buck,  after- 
wards Mrs.  Johnston,  is  a  remarkably  clever  woman.  Horace 
Buck  has  often  told  me  that  he  never  knew  a  woman  who  was 
her  superior  in  a  keen,  discriminating  sense  of  justice  and 
right.  It  was  from  his  mother  that  he  derived  his  own  es- 
pecial distinguishing  sense  of  truth. 

As  a  boy  at  the  Hopkins'  Grammar  school  in  New  Haven, 
when  this  slouchy  Southern  youngster  first  appeared  in  com- 
pany with  my  older  brother  Thomas  (his  classmate  and  most 
devoted  friend  throughout  life),  it  was  very  soon  impressed 
upon  his  fellows  that  beneath  that  stiflf  and  wiry  hair,  and 
behind  those  pale  blue  eyes,  were  qualities  of  brain  and  heart. 
This  little  Mississippian,  with  his  vernacular  idioms  of  the 
rural  South,  was  destined  to  be  a  leader  of  his  class  in  schol- 
arship, quickness  of  perception,  breadth  of  thought  and  social 
popularity.  He  endeared  to  him  at  that  time  the  scores  of 
men  who  were  inexpressibly  shocked  by  the  news  which  brings 
this  gathering  appropriately  here  to-day,  and  who  have  sent 

from  all  sections  of  the  land,  messages  of  spontaneous  sorrow 
to  his  family. 
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As  a  f  reshmaB  at  Yale  college  bis  room  was  a  reQdez\  ous 
for  his  fellows,  who  loved  to  hear  him  talk  and  who  sought 
his  counsel  on  class  affairs  where  the  spirit  of  a  nioveuient 
was  wanted.  From  an  academic  standpoint  the  classics  were 
very  easy  to  him,  and  with  his  prodigiously  retentive  mem- 
ory he  found  no  difficulty  in  ranking  high  in  his  class.  It  can- 
not be  said  that  Horace  Buck  was  a  hard  btudent  while  at 
college — if  he  had  been  he  would  have  had  no  difficulty  in 
taking  even  higher  honors.  Still,  he  always  stood  creditably 
and  at  the  same  time  actively  shared  in  the  convivialities  of 
Yale  life. 

1  remember  the  night  I  was  initiated  into  a  Greek  letter  bo- 
ciety  in  the  grammar  school.  At  that  time  he  was  a  freshman 
at  Yale  and  I  an  under  class  man  at  the  preparatory  school. 
Upper  classmen  had  put  numbers  of  us  in  a  corner  of  a  big 
room,  then  left  us  blindfolded  to  await  our  turns  to  be  tossed 
in  a  blanket,  branded  with  ice,  to  be  wet  and  otherwise  sub- 
jected to  pranks  such  as  boys  indulge  in  on  like  occasions. 
At  the  time  I  was  but  fourteen  years  old,  a  puny  and  delicate 
boy,  unfit  for  such  an  ordeal.  But  I  tried  to  show  no  nerv- 
ousness and  was  momentarily  expecting  to  be  seized,  when  I 
felt  some  handi^  gently  pulling  me  from  the  corner  where  I 
was  and  leading  me  out.  Then  I  heard  Horace  Buck's  voice 
telling  the  upper  classmen  who  officiated  at  the  ceremonies, 
that  he  would  not  allow  this  boy  (referring  to  me),  to  be  put 
through  the  regular  initiation;  so  be  took  the  bandage  off  my 
eyes  and  I  was  spared.  He  had  purposely  gone  to  the  meet- 
ing to  Have  me  pain  and  annoyance.  I  mention  this  little  epi- 
sode to  illustrate  that  tender  consideration  of  the  helplessness 
of  others,  which  marked  bis  career  throughout  his  life. 

There  was  no  length  to  which  he  would  not  go  to  assist  a 
person  who  needed  a  friend;  and  he  nearly  always  had  in  mind 
some  anxiety  to  do  something  helpful  for  another. 

This  noble  generosity  of  heart  made  him  as  popular  as  any 
man  in  bis  time  at  Yale.  It  drew  to  him  the  actual  gratitude 
and  love  of  so  many  people  and  attached  to  him  the  humblest 
and  plainest  man  in  his  class  no  less  deeply  than  it  did  the 
most  conspicuous  and  proud. 
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He  never  tried  hard  to  attain  but  one  honor  in  his  college 
course — a  Townsend  premium,  awarded  for  the  best  five  essays 
written  by  the  members  of  the  senior  class.  He  chose  for  his 
subject  ''King  Henry  of  Navarre,"  and  without  real diflSculty 
was  awarded  this  distinguished  prize.  His  oration  was  re- 
garded as  of  the  highest  literary  excellence,  being  highly  com- 
plimented by  the  professors  and  the  New  York  papers  in  their 
accounts  of  the  competition. 

When  he  left  Yale  no  man  was  thought  to  have  a  more 
brilliant  future  ahead  of  him — certainly  no  member  of  his  un- 
usually talented  class  of  1876  ever  left  New  Haven  with  ss 
many  kind  wishes  and  as  many  loving  predictions  of  honors  to 
come  to  him. 

As  has  been  correctly  stated  in  the  resolutions,  he  studied 
law  at  the  St.  Louis  Law  School.  Grinding  poverty  over- 
whelmed him  at  this  time  and  in  order  to  live  he  was  obliged 
to  teach  a  night  school  in  the  city  of  St.  Louis.  His  salary 
was  $32  a  month  as  a  teacher,  and  upon  this  amount  be  lived 
and  acquired  an  excellent  legal  education.  He  has  often  told 
me  of  an  overgrown  man  he  had  as  a  pupil,  who  became  ob- 
streperous on  one  occasion  in  his  night  school  and  threatened 
to  hit  him.  Forgetful  of  the  dignity  of  the  relation  between 
an  instructor  and  his  scholar,  Horace  Buck  dropped  his  book 
and  proceeded  forthwith  to  thrash  the  big  pupil. 

But  in  due  time  he  completed  his  law  studies  and  was  sent 
out  into  the  world  with  a  letter  from  Gen.  John  W.  Noble, 
in  whose  office  -he  had  been,  to  the  effect  that  he  was  a  man  of 
wonderfully  logical  mind  and  the  best  student  that  the  writer 
had  ever  known.  Gen.  Noble  voluntarily  loaned  him  $100  with 
which  to  start  out  in  life.  How  well  I  remember  the  day  in 
Fort  Benton  when  he  had  saved  enough  money  to  buy  a  draft 
for  that  $100  and  mailed  it  to  Gen.  Noble  with  a  letter  of 
grateful  thanks  for  its  loan.  He  joined  me  and  another  brother 
of  mine — Kandell  Hunt,  who  was  also  his  college  mate  and  loyal 
friend — at  Fargo,  Dakota,  in  1879,  and  together  he  and  I  cast 
about  for  ways  and  means  to  live.  I  remember  well  that  he 
went  on  to  one  of  the  Dalrymple  farms  near  Fargo  as  a  har- 
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vester  in  the  wheat  fields.  His  duties  there  were  to  throw 
the  straw  out  from  the  threshers,  work  commencing  at  five  in 
the  morning  and  continuing  until  eight  at  night.  Of  course, 
this  was  terribly  hard  work  and  somewhat  incompatible  with 
his  training;  but  he  stayed  there  several  weeks  when,  to  the 
best  of  my  recollection,  he  was  discharged. 

Just  at  the  beginning  of  the  harvest  season  the  Dalrympies 
had  advertised  for  600  men  by  casting  circulars  all  over  the 
northwestern  states,  saying  that  wages  were  good  and  men 
were  scarce.  As  a  consequence  hundreds  of  men  were  sacri- 
ficing everything  in  order  to  get  to  Dakota.  The  result  was 
that  over  a  thousand  men  applied  for  work  on  the  farms,  400 
of  whom  were  necessarily  turned  away  to  tramp  and  suffer. 
Horace  Buck,  true  to  his  sympathetic  nature,  resented  this 
cruel  system  of  the  Dalrympies  and  wrote  a  vigorous  but 
scathing  letter  to  the  St.  Paul  Pioneer  Press,  exposing  the 
methods  of  inducing  poor  men  to  go  out  into  a  strange 
country  there  to  be  denied  employment.  Among  other  things 
he  said: 

<^I  know  that  the  law  of  supply  and  demand,  governing  the 
lives  of  the  laboring  masses,  often  presses  upon  them  with  a 
severity  which,  relentless  though  it  be,  no  power  of  law  or 
reason  as  yet  can  withstand;  and  that  to  indulge  in  sentimen- 
tality on  the  subject,  as  a  rule,  is  both  idle  and  maudlin.  But 
a[)art  from  a  bare  economic  aspect  of  the  case,  viewing  the 
matter  sociologically  and  morally,  have  employers  because 
they  have  the  power,  any  -right  to  resort  to  tricky  devices  to 
impose  upon  ignorant  and  helpless  employes,  which  amount 
virtually  to  a  confidence  game  such  as  city  sharpers  practice, 
and  are  continually  punished  for  attempting  to  practice  upon 
stupid,  unwary  countrymen. " 

He  wrote  and  signed  this  communication  as  a  field  harvcbter, 
and  for  several  weeks  after  its  publication  the  local  press  of 
Fargo  and  Northern  Minnesota,  largely  under  the  Dalrymple 
influence,  censured  the  ' ^discharged,  dissatisfied  employe^' 
who  had  the  effrontery  to  represent  the  toilers.  The 
letter  had  a  telling  effect.     Extracts  from  it  were  copied  by 
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Wisconsin,  Illinois,  Minnesota,  Iowa  and  Canadian  papers. 
Its  influence  deterred  many  a  man  from  giving  up  a  certainty 
for  dreams  of  wealth  in  Dakota.  The  poor  and  obscure 
lawyer  who  wrote  it  purely  in  vindication  of  a  suffering  class 
of  people,  was  none  other  than  him  whom  we  speak  of  here 
to-day  ! 

After  this  experience  he  advertised  for  a  position  as  teacher, 
and  was  engaged  to  take  charge  of  the  public  schools  in  Shako- 
pee,  Minnesota.  Meanwhile,  by  agreement  I  had  come  to 
Montana  to  look  up  a  place  for  us  to  settle  in.  Toward  the 
end  of  the  first  term  of  his  Shakopee  school  he  had  a  quarrel 
with  the  trustees — two  of  them  were  against  him  and  one  was 
his  friend.  The  former  objected  to  him  because  he  insisted 
upon  an  apology  being  made  by  a  boy  for  insolence  to  a  lady 
school  teacher,  or  of  submitting  to  a  whipping.  The  boy  was 
the  son  of  a  trustee,  who  advised  no  apology.  Thereupon  the 
boy  was  whipped  and  the  little  town  of  Shakopee  was  stirred 
to  fever  heat.  The  teacher  had  more  than  half  of  the  com- 
munity on  his  side,  but  only  one-third  of  the  trustees.  He 
thereupon  resigned  under  compulsion,  and  was  on  his  wa}'  to 
Fort  Benton  by  Christmas,  1879.  He  came  as  an  emigrant 
over  the  Union  Pacific  Railroad,  and  reached  Fort  Benton 
hanging  to  a  pile  of  mail  sacks  on  the  coach  one  bitterly 
co.d  night  about  the  holidays,  with  a  capital  of  ^7  to  begin  his 
career  with. 

in  the  commencement  of  his  professional  life  the  logic  of 
his  mind  guided  him  to  correct  views  upon  stated  facts. 
Horace  Buck  not  only  had  a  thorough  knowledge  of  the  prin- 
ciples of  law,  but  he  analyzed  principles  and  by  mental 
strength  of  reasoning  submitted  them  to  tests  whereby  cor- 
rect and  just  solutions  were  arrived  at.  He  may  have  some- 
times too  quickly  concluded  what  facts  could  be  proven;  btit 
in  applying  the  law  to  the  conclusions  he  reached  his  power- 
ful mind  comprehensibly  aimed  at  and  grasped  the  ng/U  of 
the  matter  under  investigation.  Thus,  as  a  lawyer,  he  became 
a  wise  counselor,  and  by  his  advice  was  able  to  secure  valu- 
able and  important  rights  to  his  clients.    He  was  never  an  ad- 
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vocate  in  the  usaal  sense  of  the  word — that  is,  be  was  not  effec- 
tive as  a  jury  lawyer.  His  voice  was  not  good,  his  manner 
was  diffident;  but  above  a'l  he  could  not  add  to  logic,  elo- 
quence or  rhetoric.  The  arts  of  the  trial  lawyer  were  strange 
to  him.  He  had  no  power  of  appealing  by  persuasion  to  the 
impulses  of  men.  He  felt  all  this  and  very  seldom  took 
part  in  the  trial  of  cases.  But  in  drawing  instructions  for  the 
jury,  or  in  confining  the  issues  to  the  pleadings,  or  in  dissect- 
ing the  pleadings  themselves,  and  in  questions  of  practice  he 
displayed  great  ability,  for  the  affluence  of  his  professional 
knowledge  gave  him  decided  advantages  over  most  of  hi& 
brethren  at  the  bar.  In  the  law  he  avoided  generalities,  and 
when  presenting  an  argument  never  departed  f^om  the  essen- 
tial point  of  his  case. 

He  was  not  a  supporter  of  the  jury  system.  Time  and 
again  he  has  told  me  that  (except  in  criminal  cases  where  he 
thought  it  might  well  be  preserved  if  a  defendant  wished  a 
jury)  he  believed  the  verdict  of  a  jury  far  less  certain  to  be 
right  than  the  mature  judgment  of  an  experienced  judge. 

Of  his  judicial  career  others  have  well  spoken  and  I  shall 
briefly  pass  that  part  of  his  life.  No  more  honest,  no  more 
fearlessly  honest  judge  ever  presided  over  a  court  than  thi& 
remarkable  man.  I  never  knew  a  man,  or  read  of  one  in  his- 
tory, more  unswerving  in  his  fearless  devotion  to  duty  and  to 
his  official  conscience.  He  was  not  always  perfectly  patient 
in  his  judicial  honesty;  for  his  eyes  blinked  and  his  body 
twisted,  and  he  coughed  and  hacked  when  fraud  was  trans- 
parent or  perjury  was  going  on  before  him.  Such  demon- 
strations of  displeasure  brought  some  criticism  upon  him,  but 
no  fair  man  ever  impugned  his  integrity  of  purpose  or  up- 
braided his  abhorrence  of  scoundrelism.  More  than  once  I 
have  told  him  that  he  ought  to  be  very  careful  not  to  exhibit 
any  impatience  with  a  witness  on  the  one  or  other  side  of  a 
case;  that  he  should  listen  quietly  until  he  decided  the  matter 
— then  to  come  out  as  firmly  as  he  pleased.  '  *0h,  I  know 
it,"  he  would  say,  *'but  it  is  very  hard  to  sit  still  and  look 
indifferent  when  a  man  is  palpably  lying  and  his  lawyer  sits 
there  and  lets  him  do  it." 
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The  community  felt  absolute  confidence  in  him.  The  people 
knew  that  he  loathed  chicanery,  but  loved  the  plain  right.  A 
pioneer  of  Helena,  now  dead,  told  me  once  that  ^^it  was  so  now 
that  he  wasn't  afraid  to  die,  for  since  that  little  judge  got 
upon  the  bench,  administrators  and  trustees  of  estates  bad 
learned  that  a  dead  man's  money  belonged  to  his  wife  and  chil- 
dren and  was  not  to  be  stolen  or  used  by  an  administrator 
himself. '' 

but  he  was  at  his .  best  when  deciding  causes  upon  the  law 
raised  by  pleadings.  It  was  then  that  the  mind  found  its 
scope  of  play  and  that  the  fruitful  thought  found  expression 
in  his  opinions.  How  quick  to  understand  the  point,  and  how 
responsive  was  the  faculty  of  his  reason! 

He  cared  less  for  precedent  than  most  judges, .  certainly 
than  most  young  judges;  but  when  he  threw  aside  older  views 
it  was  because  he  detected  a  flaw  in  their  reasoning,  and  not 
merely  because  he  desired  to  turn  the  jurisprudence  of  the 
state  into  a  new  path.  Reason  was  the  pole  star  of  his  judi- 
cial opinions.  Logic  was  the  science  by  which  he  was  guided 
to  his  conclusion.  He  came  to  this  court  thoroughly  equipped 
for  the  work  of  it,  and  it  is  on  this  bench  that  he  has  made  his 
more  permanent  record.  * 

Judge  Buck  disliked  politics  intensely.  It  was  a  great  bore 
to  him  to  discuss  them  or  to  hear  them  discussed.  His  democ- 
racy was  based  upon  his  firm  conviction  that  a  nation  to  pros- 
per in  economic  industrial  relations  must  throw  down  all  bars 
which  restrain  entire  freedom  of  trade. 

Yet  he  loved  his  country.  His  later  view:^  upon  popular 
government  were  that  unless  some  checks  are  put  upon  a  too 
prevalent  and  dangerous  corruption  among  congressmen  and 
state  legislators,  the  republic  may  not  prosper.  Indeed,  as  we 
walked  down  town  together  at  about  4  o'clock  on  last  Mon- 
day, he  asked  me  whether  I  had  read  the  advice  that  Gov. 
Stevens  of  Missouri  had  given  to  some  one,  to  the  effect  that 
the  way  to  stop  corruption  is  to  elect  incorruptible,  honest 
men  to  the  legislature.  I  told  him  that  I  had  and  wished  it 
niit^ht  be  efficacious.     He  said  that  one  of  the  difficulties  is 
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that  men  who  are  honest  when  elected,  yield  to  corrupting 
influence  afterwards  through  ignorance  or  a  belief  that  to  take 
bribes  is  customary  and  hence  tolerable.  I  may  say  that  this 
was  the  last  conversation  of  any  length  upon  any  serious  sub- 
ject that  I  had  with  him. 

He  was  a  very  highly  educated  man.  I  know  no  one  whose 
knowledge  is  so  extenaive,  so  thorough  and  so  varied.  He 
had  always  been  a  devourer  of  books,  and  never  forgot  any- 
thing he  read.  There  was  positively  no  superficiality  to  him. 
He  was  thoroughly  familiar  with  ancient  and  modern  history, 
knew  the  Greek  and  Latin  classics  well,  and  his  mind  was 
stored  with  treasures  of  literary  worth. 

Like  most  Southern  men  he  could  not  make  money,  or  keep 
what  he  did  earn,  so  he  was  always  poor  and  harassed  about 
financial  affairs.  He  died  without  a  dollar  except  his  policies 
of  insurance. 

Such  was  the  man  whose  character  has  been  eulogized  here 
to-day  by  members  of  this  bar. 

Such  a  judge  was  the  associate  whom  we  have  lost. 

But  this  courageous  heart  was  only  in  frail  and  mortal 
frame.  Responsibilities  and  close  confinement  told  upon  him, 
and  for  the  last  three  months  there  has  been  accentuated 
nervousness,  and  less  power  to  dispel  worry.  A  recent  un- 
just newspaper  stricture  upon  the  judges  of  this  court 
troubled  him  and  he  recurred  to  it  in  conversation,  saying  that 
the  accusations  of  indifference  to  work  were  so  unwarranted 
and  unkind.  I  never  knew  him  to  think  so  much  over  a 
minor  matter.  But  he  was  proud  of  his  position,  and  thac  his 
inflexible  determination  to  do  his  whole  duty  should  be  ques- 
tioned, annoyed  him.  The  nervous  system  was  at  its  lowest 
point,  and  for  the  first  time  in  his  life  he  could  not  shake  his 
anxieties  from  him. 

My  relations  with  him  forbid  my  dwelling  upon  the  per- 
manent friendship  and  intimacy  between  us.  I  do  not  violate 
them,  however,  when  I  say  that  he  had  no  reason  to  wish  for 
death  and  that  I  do  not  believe  he  sanely  did.  His  constant 
friendship  to  me  has  softened  the   cares  of  my  life  and  con-. 
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tributed  to  whatever  success  and  usefnlness  it  has  had.  The 
recollections  of  our  associations  are  bonds  in  all  after  life,  of 
sympathy,  interest  and  affection.  The  ties  of  kind  and  ten- 
der memories,  of  habitual  sympathies,  endured  throughout 
the  best  years  of  our  lives,  will  faithfully  be  observed  in  me 
by  a  love  and  reverence  for  the  noble  nature  of  Horace  River- 
side Buck. 

Hon.  W.  Y.  Pemberton,  Chief  Justice,  then  said  : 
The  mythologists  and  mythologies,  the  poets  and  poetry, 
the  historians  and  histories,  the  religionists  and  religions  the 
pens  and  brushes,  the  painters  and  sculptors  of  all  ages  and 
countries  have  made  death  a  hideous  monster.  In  whatever 
shape  he  'comes,  he  is  dreadful.  Neither  superstition  nor 
martyrdom  have  relieved  him  of  his  terrors.  We  dread  him 
as  he  lays  his  cold  and  frosty  hand  on  the  lovely  rose  and  robs 
it  of  its  life  and  sweetness  forever.  We  shudder  as  we  see 
him  steal  upon  the  doting  mother^  s  breast  and  snatch  away 
her  first  born  in  the  bloom  and  beauty  of  cherub  life.  We 
tremble  as  we  see  him  in  the  field  of  battle,  or  in  the  swelling 
storm  dealing  ruin  and  destruction  everywhere.  W^ith  inex- 
pressible pity  we  behold  him  touch  the  grand  young  man  in 
the  prime  of  life,  crowned  with  the  confidence  and  honors  of 
his  fellow  men,  happy  in  their  regard  and  esteem,  blessed 
with  the  love  of  devoted  wife  and  idolizing  children,  em- 
ployed in  the  grandest  work  that  ever  engaged  man's  thought 
and  effort — that  of  building  up  a  great  new  commonwealth, 
where  happy  thousands  in  after  years  may  come  and  live  and 
pray  God  to  bless  him  who  has  thus  blessed  mankind. 

Confronted  with  the  great  sorrow  over  which  our  eyes  weep 
and  our  hearts  bleed  to-day,  may  we  not  ask  :  Is  this  all 
there  is  of  life  ?  Is  death  not  only  the  king  of  terrors  but  all, 
the  end  of  all  ?  Science  and  reason  are  dumb  at  the  tomb  of 
our  brother.  The  tomb  is  their  vltima  thule.  Infidelity 
gives  us  no  solution  and  offers  us  no  consolation.  Agnosti- 
cism says  :  It  may  be  all.  We  do  not  know.  The  Christian 
religion  tells  us  our  brother  has  only  been  removed  to  an- 
other and  higher  forum,    where   his  powers,    enlarged  and 
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strengthened,  are  being  employed  in  a  grander  field  for  the 
good  of  his  kind  and  the  glory  of  his  God.  And  who,  what- 
ever his  creed,  in  this  sad  hour  would  ignore  this  faith  ? 
What  a  brutal  science,  reason,  infidelity  or  agnosticism  it 
would  be  that  would  say  :  "Weep  not,  death  ends  all,"  to 
the  weeping  widow  and  sorrowing  children  of  our  departed 
brother  as  this  pitiless  storm  is  beating  about  their  little  boat, 
and  when  they  believe  they  hear  from  out  the  darkness  the 
voice  of  Jesus  saying  :     '*It  is  I,  be  not  afraid." 

I  admired  Horace  R.  Buck  for  his  learning.  I  honored 
him  for  his  bold,  unimpeachable  integrity.  I  loved  him  for 
his  great,  big,  kind  heart  that  made  him  akin  to  all.  The 
state  can  ill  afford  to  lose  him.  Let  us  rise  above  creed  and 
dogma  to-day,  and  realize  that  the  state  has  lost  a  valuable 
citizen,  the  bench  an  ornament,  the  profession  a  charming 
brother;  that  a  devoted  wife  and  loving  children  are  desolate 
indeed;  then  let  us  resolve  to  emulate  his  virtues,  and  try  to 
comfort  and  bless  those  he  loved  and  lef i;,  and  always  pray 
God  to  rest  his  soul. 

The  order  of  the  court  will  be  that  the  resolutions  which 
have  been  offered,  and  in  which  the  court  most  heartily  con- 
cur,  shall  be  spread  upon  a  page  of  the  record  dedicated  for 
that  purpose  in  order  to  perpetuate  the  memory,  merit  and 
honor  of  our  departed  brother,  and  that  an  engrossed  copy  of 
these  resolutions  be  delivered  to  the  family  of  the  deceased; 
and  as  a  further  mark  of  respect  to  the  deceased  it  is  ordered 
that  the  court  now  adjourn  until  Monday,  December  20th,  at 
10  o'clock  a.  m. 
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ABANDONMENT. 
Bee  Watxb  Bights,  7. 

ADMINIttTBATOBS. 
See  ExsGUTOBS  Airo  Admivibtjiatobs. 

AOCOUNTINQ. 
See  Pabtkbiwhip,  2. 

AGENCY. 

See  EviDBNCR,  8, 9. 

1.  An  ftgent  with  general  authority  to  manage  his  principal's  businets  has  no  implied 
authority  to  bind  his  principal  by  a  promissory  note;  such  authority  must  be  ex- 
pressly conferred,  or  be  necessarily  implied  from  the  exigencies  and  the  general 
course  of  the  particular  employment,  or  the  act  must  be  ratified  by  the  principal.-- 
Helena  NatUmai  Bank  y.  Boeky  Jf  oimtoCn  TeUoraph  Co,,  179. 

2.  The  fact  that  the  agent  of  a  telegraph  company  had  full  power  to  manage  its  busi- 
ness and  make  all  necessary  contracts  and  arrangements  in  carrying  on  and  operat- 
ing its  business,  does  not  authorize  him  to  execute  negotiable  paper  in  the  name  of 
the  company,  neither  was  such  power  necessarily  implied  from  the  exigencies  or 
general  course  of  business  connected  with  the  operation  of  a  telegraph  tine;  and  the 
fact  that  the  agent  drew  checks  against  the  funds  of  fhb  defendant,  does  not  tend  to 
establish  power  to  execute  a  promissory  note.— Id. 

s.  The  fact  that  the  agent,  on  three  different  occasions,  had  executed  such  notes  in  the 
defendant's  name,  does  not  show  such  authority,  when  it  further  appears  that  the 
defendant  had  no  knowledge  of  the  same  until  after  the  agency  had  ceased.~Id. 

4.  Where  It  appears  that  the  agent  of  a  telegraph  company  had  full  power  to  manage 
its  business  and  make  all  contracts  and  arrangements  to  carry  on  its  business;  that 
the  principal  knew  that  the  monthly  receipts  of  the  business  were  much  less  than 
the  expenses,  and  that  it  was  necessary  for  the  agent  to  maintain  a  bank  account  in 
lis  name,  such  agent  has  implied  authority  to  borrow  for  the  company  an  amount  of 
money  not  disproportionate  to  the  volume  of  business  transacted.— Id. 

AMENDMENTS. 
See  Pbacticb  (Civil)— Govtbacts,  8. 

ANNUAL  BEPBESENTATION. 
See  MiNBS  akd  Mining. 

APPEALS. 

1.  In  an  action  between  partners  for  a  dissolution  and  an  accounting,  it  appeared  from 
the  evidence  that  the  plaintiff  and  defendant  were  partners  dealing  in  real  estate, 
most  of  which  was  owned  by  one  or  both  of  the  partners;  that,  when  a  lot  belonging 
10  one  partner  was  sold,  a  commission  on  the  price  was  credited  to  the  firm;  that 
tue  defendant,  when  the  partnership  was  formed,  was  the  owner  of  an  undivided  in- 
terest in  a  mining  claim  which  was  not  excepted  from  the  agreement,  which  at  the 
time  of  the  firm  was  valuable  only  for  town  lots,  but  which  afterwards  became  valu- 
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able  as  a  mining  property  and  was  sold  during  the  partnership,  and  that,  after  the 
part  of  the  purchase  price  of  the  mine  had  been  paid,  a  monthly  settlement  was  made 
at  which  nothing  was  said  alk>ut  a  comtnifoion  on  the  sale,  and  plaintiff  said  nothing 
about  the  commission  although  he  knew  of  the  sale;  that  another  monthly  settle- 
ment was  made  at  which  plaintiff  paid  defendant  a  small  balance— at  this  settlement 
nothing  was  said  about  a  commission  on  the  sale  of  the  mine,  and  defendant,  after 
the  settlement,  wrote  in  the  book  **March  18,  settled  In  full,"  but  plaintiff  testified 
that  he  had  not  seen  the  entry;  that  the  plaintiff  afterwards  demanded  his  share  of 
the  commission,  to  which  defendant  replied,  **No,  sir.  that  commission  Is  too  much." 
Held,  that  there  was  eyldence  sufficient  to  sustain  the  findings  in  fayor  of  the  plaint- 
iff on  this  issue,  and  that  an  order  denying:  a  motion  for  a  new  trial  would  not  be  re- 
versed.—Lawtor  V.  Kemper,  18. 

2.  Section  1723  of  the  Civil  Code  provides  that  an  appeal  may  be  taken  from  a  Judgment 
rendered  on  an  appeal  from  an  inferior  court,  within  90  days  after  the  entry  of  such 
judgment.  Held,  that  an  appeal  from  such  a  Judgment  when  not  taken  within  the 
time  limited  will  be  dismissed  for  want  of  Jurisdiction.— Tf'cZrofne  v.  BovoeV,  42. 

3.  In  an  action  to  recover  chattels,  in  which  the  only  issue  was  whether  the  property 
belonged  to  a  partnership  or  to  one  of  the  members  thereof,  a  motion  for  a  new  trial 
sliould  be  granted  where  there  was  no  evidence  to  sustain  the  verdict.— Boe  v.  Xirncit, 
80. 

4.  Where  the  evidence  Is  sufficient  to  Justify  the  verdict,  an  order  denying  a  new  trial 
will  not  be  reversed.— 2^]/hart  v.  Pannffigton,  158. 

5.  Where  a  motion  for  a  new  trial  is  made  upon  the  ground  of  newly  discovered  evi- 
dence, and  the  matters  set  forth  in  the  affidavits  filed  on  behalf  of  the  moving  party 
are  contradicted  by  the  counter  affidavits,  the  order  denying  the  motion  involves  a 
Judicial  discretion  and  will  not  ordinarily  be  disturbed.^/d. 

6.  An  appeal  cannot  be  taken  by  the  state  from  an  order  setting  aside  an  information.— 
State  V.  O'Brien,  191. 

7.  An  order  vacating  a  temporary  restraining  order  Is  an  order  dissolving  an  Injtmction, 
and  is  an  appealable  order. —Bennett  Bros.  A  Co,  v.  Congdim^  206. 

8.  Wiiere  the  record  does  not  contain  a  notice  of  intention  to  move  for  a  new  trial,  or  a 
waiver  of  such  notice,  an  appeal  from  an  order  denying  appellant's  motion  for  a  new 
trial  win  be  dismissed.— C^rinne/ 2  v.  Davis,  222. 

9.  An  appeal  will  not  lie  from  the  action  of  the  court  declining  to  settle  a  statement  on 
motion  for  new  trial.— ^yofte  v.  ThomcLS^  228. 

10.  An  order  denying  a  motion  for  a  new  trial  will  not  be  reversed,  when  the  record 
shows  a  substantial  conflict  in  the  evidence.— Boa^r  v.  BamfUoti,  827. 

11.  On  an  appeal  from  a  Judgment  and  order  denying  a  motion  for  a  new  trial  in  a  crim- 
inal case,  the  court  will  not  consider  a  bill  of  exception  which  has  not  been  settled 
and  allowed  by  the  Judge,  or  one  which  does  not  show  that  the  County  Attorney  was 
notified  that  the  same  would  be  presented  to  the  Judge  for  settlement.- Sta/e  v.  Jfof- 
/fltt,  871. 

12.  Papers  amending  the  record  will  not  be  considered  unless  a  request  to  file  them  has 
been  properly  made.— Id. 

13.  Section  1762,  Code  of  Civil  Procedure,  relating  to  appeals  from  Justice's  eourts,  pro- 
vides that  the  Justice,  upon  receiving  notice  of  appeal  and  the  undertaking  required 
by  law,  must  within  ten  days,  upon  payment  of  the  proper  fees,  transmit  to  the  clerk 
of  the  District  Court,  a  certified  copy  of  his  docket,  the  pleadings  and  other  papers. 
Held,  that  the  Justice  was  not  obliged  to  make  out  the  papers  until  his  fees  had  been 
paid  or  tendered;  and  that,  where  it  appears  that  appellant,  without  any  excuse  for 
his  dehiy,  did  not  file  the  transcript  until  82  days  after  Judgment,  and  si  days  after 
giving  notice  of  his  appeal,  an  order  dismissing  the  appeal  was  properly  granted  and 
was  not  an  abuse  of  discretion.— Jkfeyers  v.  Oregans,  460. 

14.  In  an  action  against  "A"  and  *'B"  Joint  makers  of  a  promissory  note.  Judgment  was 
taken  against  "A"  by  default,  and  upon  trial  of  the  cause  Judgment  was  entered 
against  "B"  the  other  defendant.  Held,  that,  on  appeal  from  the  Judgment,  **A^ 
was  not  an  adverse  party  as  to  **B"  to  the  extent  that  notice  of  appeal  shoukl  be 
served  upon  him.— Oleson  v.  TTfbon,  644. 

16.  An  order  amending  a  summoos  cannot  be  reviewed  unless  properly  before  the  conrt. 
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and  is  DO  part  of  the  record  on  an  appeal  from  a  prior  order  discharf^lng  an  attach- 
ment.—STkannan  Y.  Huot,  656. 
16.  AVhere  an  order  Is  made'  referring  a  case  to  a  referee  to  take  an  account,  but  the 
court  subsequently  itself  talces  the  testimony  on  the  account,  no  exception  to  findings 
is  necessary,  and  an  order  refusing  a  new  trial  is  an  appealable  order.— Jforr(«on 
V.  Bennettt  660. 

APPROPRIATION. 

See  Water  Rights. 

APPURTENANCJK8. 
See  Dkkds,  2. 

ARID  LAND  COMMISSION. 

1.  By  the  Gary  act  and  acts  amendatory  (Acts  Aug.  18,  18M,  and  June  li,  1896),  the 
United  States  conditionally  granted  arid  lands  to  Montana.  To  make  the  grant 
ava^able,  the  arid  land  act  (Sess.  Acts  1887,  p.  180).  amenalng  Political  Code,  Part  8, 
Article  2.  Title  8,  created  the  state  arid  land  conmilssion.  Section  3632  authorizes  the 
commission  to  enact  such  rules  for  its  government,  and  the  carrying  Into  effect  of  the 
act,  as  may  seem  Just;  and  Section  3538  authorizes  it  to  take  all  steps  necessary  to 
comply  with  the  conditions  of  the  act,  **to  the  end  that  the  state  may  recelye  the  full 
benefit  and  advantage  accruing  through  or  bythetermsof  any  congressional  action." 
Held,  that  the  only  limitation  imposed  on  the  commission  is  that  its  acts  must  be  for 
the  benefit  of  the  state.— State  v.  Manhdn.  610. 

2.  The  commission  selected  a  large  body  of  land  for  the  purpose  of  reclaiming  It  under 
the  Carey  act,  and  designated  it  as  ^'District  No.  i."  The  district  was  within  the 
limits  of  the  grant  of  the  Northern  Pacific  Railroad  Company,  the  company  owning 
each  alternate  section,  to  which  the  state  could  not  acquire  title.  The  lands  were  all 
arid.  The  commission  had  adopted  a  resolution  that,  where  there  was  more  than 
enough  water  to  Irrigate  the  lands  selected,  any  person  might  contract,  with  the 
party  selected  by  the  commission  to  construct  the  state  canal,  to  extend  such  canal 
for  conveying  to  his  lands  such  excess  water,  the  additional  expense  being  borne  by 
such  party.  The  commission  proposed  to  contract  for  a  canal  of  sufficient  capacity 
to  irrigate  the  lands  to  which  the  state  could  acquire  title,  and  to  contract  with  the 
Northern  Pacific  RbJlroad  Company,  that  that  company  would  contract  with  the 
commissioners'  contractor  to  so  enlarge  the  canal  as  to  furnish  enough  water  to  irri- 
gate the  whole  district.  Held,  that  the*  commission  was  authorized  to  make  the  pro* 
posed  contract  with  the  railroad  company,  if  by  its  terms  the  rights  of  the  state  to 
construct,  control  and  maintain  ditches  and  canals,  and  a  lien  on  all  the  property  al- 
lowed by  law,  were  fully  preserved.- id. 

8.  The  Carey  act  and  the  arid  land  act  having  been  enacted  with  full  knowledge  that 
the  state  could  only  acquire  title  to  each  alternate  section  of  .the  arid  lands  in  the 
state  which  lie  within  the  limits  of  the  Northern  Pacific  land  grant,  it  must  have 
1  een  contemplated  that  the  state  might  reclaim  the  alternate  sections.— id. 

4.  Section  3686  (Arid  Land  Act)  proTldes  for  the  issuing  of  bonds  in  series,  **each  series 
to  be  used  to  reclaim  the  lands  of  a  certain  district,"  each  district  and  Its  bonds  to 
bear  a  distinct  number.  Section  8641  provides  that  such  bonds  shall  be  made  "a  lien 
upon  and  charged  against  all  lands  embraced  in  the  district  for  the  rechunation  of 
which  such  bonds  are  Issued,  *  *  *  a  first  lien  upon  all  water  rights  and  improve- 
ments and  upon  the  entire  plant  connected  with  such  district,"  etc.  Held,  that,  with 
referencetodlstricts  where  only  alternate  sections  were  reclaimed,  the  commission 
could  issue  bonds  specifying  on  their  face  that  the  lien  thereof  should  attach  only  to 
lands  to  which  the  state  might  acquire  title  under  the  Carey  act  and  the  canal  and 
water  Mghts  appurtenant  thereto.— /d. 

6.  It  is  further  provided  (Section  8648)  that  the  State  Treasurer  shall  keep  an  account 
with  each  district,  etc.  Hetd^  that  each  locality  to  be  reclaimed  should  be  designated 
as  a  district  by  number,  and  the  bonds  should  show  on  thelc  face  that  they  are  liens 
on  the  property  in  the  district  having  the  number  of  the  district  corresponding  with 
the  number  on  the  face  of  the  bonds.— id. 
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A88IGNMBNTB. 
Bee  LBA0SB,  i— ATTACHimrT,  i« 

1.  An  agreement  made  by  **F,"  whereby  be  transfer*  moneys  on  deposit  in  a  bank  to 
hl8  creditor,  npon  the  aoceptanee  by  the  ereditor  beeomes  an  auignment  of  the  de- 
poeit.— OppenHeimer  y.  First  NaUoncU  Bank,  192. 

2.  An  assignment  of  money  in  deposit  in  a  bank  need  not  be  In  writing,  and  tlie  con> 
sent  of  the  bank  is  not  necessary  to  make  It  Talid  as  between  the  partie8.--id. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 
See  EviDEKCs,  10. 

ATTACHMENT. 

See  ExBMPTioK  from  ExacirriON. 

1.  One  who  attaches  money  on  deposit,  obtains  no  better  title  to  the  same  than  that  of 
the  defendant  at  the  time  of  the  lery.— OppmheCmer  ▼.  Pint  NaUonal  Bank,  192. 

2.  Under  Section  890,  Code  of  ClTil  Procedore,  a  writ  of  attachment  which  is  issoed  be- 
fore a  yalid  summons  is  absolutely  yold,  and  not  merely  volda  ^.—Sharman  r.  Hwot, 
66B. 

ATTORNEY  AND  CLIENT. 

Fees  of,  see  Plsadtkcm,  is. 

While  an  action  was  pending,  the  attorney  for  the  plaintiff  wrote  to  his  client  that  he 
had  recelTod  a  proposition  for  a  settlement;  the  client  answerpd  that  **we  shall  be 
willing  to  dismiss  the  salt,  so  long  as  we  get  a  satisfactory  guaranty  from  them,  or 
such  guaranty  as  you  think  necessary.  I  don't  want  the  case  dismissed,  and  then 
haye  the  same  performance  to  go  through  with  next  year."  Heid,  that  the  letter 
on*y  authorized  the  dismissal  of  the  action,  and  not  the  entry  of  a  decree  detennining 
the  right  of  the  parties  to  the  action.— JubC/ee  Placer  Co,  t.  Hnujeid,  294. 

BANK  DEPOSIT. 
See  A8BIONXBNTS— ATTACHMSMTS,  1. 

BILL  OF  EXCEPTIONS. 
See  Appeals,  ii. 

BONDS. 
See  Official  Bonds— Damaoks,  2  s,  4.  5. 

BURDEN  OF  PROOF. 
See  MIKB8  AND  MiKiKG— Criminal  Law,  i,  2, 4. 

CHATTEL  MORTGAGES. 

See  Plradinos,  i.  2— Exemption  from  Exrgxttion,  l,  2— Bxroutorb  and  Admin- 
istrators, 2. 

1.  Under  Section  1688  of  the  Compiled  Statutes,  requiring  the  affldavlt  to  a  chattel  mort- 
gage to  be  made  by  the  parties  thereto,  or,  If  any  party  be  absent,  by  his  agent  or  at- 
torney, an  affidavit  which  is  signed  by  an  agent  of  a  party  must&how  that  such  party 
Is  absent;  and  neither  the  body  of  the  mortgage  nor  a  pleading  in  an  action  concern- 
ing the  same,  can  be  used  to  support  or  explain  the  affidavit  thereto.— Cope  t.  Mfime- 
mta  Type  Foundry  Co,,  67. 

2.  Under  said  section,  where  the  mortgage  Is  made  by  certain  persons  who  are  furtlier 
described  as  composing  acopartnershlp,  the  affidavit  must  be  made  by  the  lndlvldn> 
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alfi  tn  Ih^fr  own  nAinet  and  behalf,  and  not  in  the  unne  of  the  flrui  by  Ihem.— id. 

3.  The  affldaTit  to  a  ehattel  mortgage  glTen  to  "A.  B."eaahier,  may  be  by  "A.  B./' 
when  the  mortgage  Itself  doei  not  disclose  any  person  or  persons  for  whom  he  Is 
trustee.— id. 

4.  A  ehattel  mortgage  which  allows  the  mortgagee  to  remain  in  possession  of  the  mort- 
gage property  is  TOld  as  to  creditors,  nnless  it  is  filed  in  the  proper  ofllee.— Id. 

COMMJBBCE. 
Bee  COKBTirUTION.  S,  4,  s. 

COMMISSIONS. 
SeeOoxTRACts,  i,  2. 

COMPBOMISE. 

See  BviDBKCX,  17. 

While  plaintiff  was  riding  train  of  defendant,  seireral  of  the  cars  including  the  one  occu- 
pied by  defendant  became  detached  from  the  others  and  ran  away;  plaintiff  was 
thrown  against  the  side  of  the  car  and  injured,  but  set  the  breaks  and  stopped  the 
train;  he  wrote  for  a  pass.  **as  a  recompense  for  stopping"  the  cars,  and  **for  labor" 
rendered  the  company;  the  defendant's  superintendent  in  reply  thanked  the  plaint- 
iff for  his  **8eryices,"  and  wrote  across  plaintiff's  letter  a  direction  to  issue  the  pass 
on  account  **of  serrices  rendered;  account,  stopping  train  broken  in  two.'*  field, 
that  the  lower  conrt  did  not  err,  in  submitting  to  the  jury  the  question  of  whether  or 
not  plaintiff  accepted  the  pass  as  full  settlement  of  his  claim  for  damages.— iZotran 
T.  Montana  Central  Ay.  Cb.,  008. 

CONSTITUTION. 
See  CORPOKATioKs,  a-BviDKircB,  4-lKBTBUCTioKB— PBAcncB  (Criminal)  1, 18. 

1.  Political  Code,  Section  4800,  subdiylsion  64.  proTiding  that  no  municipality  haying  a 
water  supply  furnished  by  prlTate  persons  shall  erect  any  water  plant  to  be  operated 
by  itself,  butt  if  it  desires  to  acquire  such  a  plant,  shall  purchase  or  condenm  that 
owned  by  such  private  persons,  is  in  conflict  with  Constitution  Article  12,  Section  4. 
prohibiting  the  Legislative  Assembly  from  leyying  taxes  for  municipal  purposes.— 
Helena  CtmeoUdaUd  Water  Co,  v.  Steele,  l. 

2.  As  applied  to  municipalities  having  contracts  with  private  persons  for  water  supply 
at  the  enactment  of  the  statute,  it  also  violates  Constitution  Article  16,  Section  ^8, 
forbidding  the  Legislative  Assembly  to  impose  on  the  people  of  auy  municipality  a 
new  liability  in  respect  to  past  transactions  or  considerations.— id. 

8.  Article  1,  Section  8,  United  States  Constitution,  relating  to  the  regulation  of  interstate 
commerce  applies  to  such  commerce  when  carried  on  by  a  corporation  as  well  as 
when  conducted  by  a  natural  person.— JlfeiVaui/Mon  Co.  v.  MeOirl,  124. 

4.  A  corporation  organized  imder  the  laws  of  another  state,  which  sends  an  agent  into 
the  State  of  Montana  to  solicit  and  boy  wool  to  be  consigned  to  its  warehouses  in 
other  states,  is  engaged  in  Interstate  commerce  within  the  meaning  of  Article  l.  Sec- 
tion 8,  United  States  Constitution.- id. 

5.  The  Montana  Statute  relating  to  foreign  corporations  doing  business  in  this  state, 
and  declaring  that  all  of  the  acts  of  such  a  corporation  are  void,  if  it  has  not  complied 
with  the  provisions  of  that  law,  is  void  as  to  such  corporation  when  engaged  in  inter- 
state commerce.— id. 

6.  A  law  entitled  "An  act  requiring  railroad  companies  to  pay  for  damages  to  stock," 
and  which  provides  that  railroad  companies  must  fence  their  track  or  re'^pond  in 
damages,  is  not  void,  because  the  title  does  not  refer  to  fences  or  penalties,  under 
Section  28,  Article  6,  Constitution,  requiring  the  subject  of  every  bill  to  be  clearly  ex- 
pressed in  its  title.— iSnoolc  v.  Clark,  280. 

7.    A  collateral  inheritance  or  succession  tax  Is  not  a  tax  upon  property— It  is  a  tax  or 


616  COBPOBATIONS. 

duty  Imposed  by  the  state  upon  tbe  right  to  receive  property  by  laheritaaoe,  saeoes- 
vIoD  or  any  deed  or  iDStrument  to  take  effect  after  the  death  of  the  gnntoT.—Otlir 
thorpe  T.  Fturneilf  299.  . 

8.  A  collateral  Inheritance  or  succession  tax  which  does  not  Impose  a  uniform  rate  upon 
all  heirs,  deyisees,  legatees  and  distributees,  and  which  does  not  apply  to  estates 
▼alued  at  less  than  a  stated  sum  is  not  in  conflict  with  Section  i,  ▲rtiele  12  of  the 
Constitution  which  provides  for  uniformity  in  taxation.— Id. 

9.  The  section  of  the  law  which  provides  that  It  shall  apply  to  **all  estates  which  have 
been  probated  before,  and  shall  be  distributed  after  the  passage  of"  the  act,  is  not 
unconstitutional— the  tax  Is  not  upon  the  property,  but  upon  the  right  to  receive  the 
same  upon  distribution.— Id. 

10.  Act  March  9, 1898,  amending  Act  1891,  entitled  **An  Act  concerning  compensation  of 
county  •  *  *  ofBcers,"  and  providing  for  the  payment  'of  sheriffs  by  salary,  and 
that  the  commissioners  shall  fix  the  number  of  deputy  sheriffs,  is  not  repugnant  to 
Constitution  Article  6,  Section  28,  providUig  that  a  bill  shall  not  embrace  more  than 
one  subject,  which  must  be  clearly  expressed  in  the  title.— Jobb  v.  County  of 
Meagher,  426. 

CONTRACTS. 

See  Damages,  i— Evidence,  17-  Illegal  Contracts,  see  Pabtxsrships,  3. 

1.  A  contract  to  pay  a  reasonable  commission  for  services  in  procuring  a  purchaser  of 
property,  is  an  express  contract  to  pay,  although  the  amount  to  be  paid  involves  a 
question  of  quaaUum  merttiL—Nyhart  v.  Pennington,  168. 

2.  Plaintiffs  alleged  that  defendants  had  engaged  their  services  in  selling  certain  mines 
and  In  securing  a  purchaser  thereof,  and  had  agreed  to  pay  them,  if  successful,  the 
usual  and  reasonable  commission  for  such  services;  defendants  denied  the  employ- 
ment or  any  agreement  to  pay  any  commission.  Held,  that  as  no  objection  was  taken 
to  the  evidence  on  the  ground  that  an  implied  contract  and  not  an  express  one  was 
proved,  there  was  no  error  in  charging  on  a  theory  of  an  implied  contract.— Id. 

8.  Where  the  terms  of  a  contract  for  the  sale  and  purchase  of  goods  has  been  agreed 
upon,  they  cannot  be  modified  without  the  consent  of  both  parties;  and  such  consent 
is  not  shown  by  the  acceptance  of  the  goods  by  the  vendee  under  an  invoice  changing 
the  terms  of  the  contract  from  a  sale  to  a  consignment.— Britain  Co.  v.  Btrkenfeid, 
847. 

4.    One  to  whom  a  building  contract  ha«  been  awarded,  it  being  understood  that  a 

written  contract  was  to  be  executed  by  the  parties  and  that  the  contractor  was  to 

give  a  sufficient  bond  for  the  performance  of  the  contract,  cannot  niaintaln  an  action 

for  the  breach  of  contract  when  he  has  refused  to  furnish  the  bond  required.— Hof^m 

^  V.  SMeldg,  488. 

CONTRIBUTORY  NEGLIGENCE. 
See  Fence  Law. 

CONVERSION. 
See  Evidence,  4. 

CONVEYANCES. 
See  Water  Rights,  6. 

CORPORATIONS. 

1.  Compiled  Statutes  1887.  Chapter  21,  Section  444,  which  provides  that  aU  acts  and  con- 
tracts made  by  a  foreign  corporation  before  it  shall  have  filed  certain  statements  and 
certificates  are  void  and  ftivalid  as  to  such  corporation,  makes  a  mortgage  given  to 
such  a  corporation  before  it  has  complied  with  the  Law  merely  voidable.— If utuol 
Benefit  lAfe  Ineurance  Co,  v.  Winne,  20. 
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2.  Section  1084  <rf  the  CItU  (>'<M|e  provides  that  "any  foreign  corporation  that  has  hereto- 
fore engaged  In  businf  as,. performed  acts  or  made  contracts  In  this  state,  may,  within 
ninety  days  from  the  date  this  act  goes  Into  effect,  comply  with  the  provisions 
hereof,  and  thereupon  all  its  acts  and  contracts  done  and  made  before  this  act  goes 
Into  effect  ehall  be  valid  and  enforceable,  any  statute  of  this  state  heretofore  enacted 
to  the  contrary  notwithstanding."  Held,  (a)  That  the  pnrpose  of  the  law  was  merely 
to  make  valid  and.  enforceable  contracts  made  by  foreign  corporations  which  were 
voidable  because  of  a  failure  to  file  certain  statements  and  certlflcates  by  law  re- 
quired, and  does  not  refer  to  or  make  valid  contracts  of  such  corporations  which  are 
void  for  other  reasons:  (b)  That  the  above  Law  does  not  violate  Section  13,  Article 
15  of  the  State  Ck)nstltutlon,  which  is  as  follows:  "The  LegisUtive  Assembly  shall 
pass  no  law  for  the  benefit  of  a  railroad  or  other  corporation  or  any  individual  or  as- 
sociation of  individuals,  retrospective  in  its  operation,  or  which  imposes  on  the  peo- 
ple-of  any  county  or  municipal  subdivision  of  the  state  a  new  liability  in  respect  to 
transactions  or  -considerations  already  passed/'  (c)  That  the  above  law  is  a  curative 
statute,  and  is  not  retrospective  within  the  above  section  of  the  constitution,  as  it 
does  not  interfere  with  any  vested  right  or  impair  the  obligation  of  any  contract. 
-Id. 

COSTS. 

On  an  appeal  to  the  District  Court  Judgment  against  defendants  was  reduced  more  than 
SiO.  The  plaintiff  did  not  move  that  the  costs  be  divided,  but  filed  a  memorandum, 
including  aU  the  costs  incurred  in  the  appeal.  Held,  not  error  to  sustain  defendants' 
motion  to  retax  costs,  and  to  charge  plaintiff  with  a  docket  fee  of  S25,— in  view  of 
Complied  Statutes  1897,  Section  602,  providing  that,  when  judgment  of  a  court  below 
shall  be  affirmed  in  part,  the  court  shall  divide  the  costs  according  to  the  justice  of 
the  case;  and  Section  826,  providing  that.  If  a  party  on  appeal  falls  to  reduce  the  judg- 
ment $10  or  more,  he  shall  not  recover  the  cost  of  the  appeal;  and  Section  600,  auth- 
or zing  a  docket  fee  of  $25  to  be  charged  against  a  party  Including  an  item  to  whicli 
he  is  not  entitled  in  a  memorandum  of  costs  required  to  be  filed  by  Section  607.— 
ParroU  v.  Murcue,  61. 

COUNTERCLAIM. 
See  Plbadings,  16. 

COURTS. 
See  Jurisdiction. 

COVENANTS.  • 

See  Deeds,  i— I^lbadings,  5. 

CREDITORS'  BILL. 
See  Evidence,  16— Pleadings,  14. 

CRIMINAL  LAW. 
See  Instructions— Practice  (Criminal). 

t.  In  an  action  for  malicious  prosecution  in  causing  the  arrest  of  plaintiff  for  larceny, 
thR  burden  is  upon  the  plaintiff  to  prove  that  the  .defendant  acted  maliciously  and 
without  probable  cause.— TTeaver  v.  Montana  CentrcURy.  Co.,  168. 

2.  Where  it  appears  from  pUiintiff's  evidence,  that  plaintff's  fellow  employe  Smith  had 
given  him  three  suits  of  clothes,  which  were  part  of  the  property  alleged  to  have 
been  stolen  by  plaintiff,  and  that,  after  Smith's  escape  when  about  to  be  arrested, 
plaintiff  suspecting  that  the  goods  had  been  stolen  put  them  In  a  trunk  of  a  friend  of 
Ills  and  put  them  In  the  basement  storeroom  of  his  boarding  house,  of  which  fact 
defendant  knew  at  the  time  the  charge  was  made,  and  where  it  further  appears  that 
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Smith,  befom  the  ftmtt,  eoDfested  to  the  defendant  that  he  liad  etolen  the  Roods, 
and  Implicated  plaintiff  In  the  theft,  the  evidenee  It  Insufflcient  to  Justify  a  verdict 
against  defendant,  and  a  motion  to  set  aside  such  a  Terdict  should  hare  been  gnmted- 

8.  An  Instruction  defining  robbery,  which  omits  to  state  that  **the  taking"  must  be 
felonious.  Is  prejudicial  error,  and  the  error  is  not  cured  by  a  subsequent  Instruction 
to  the  effect  that  *Mt  is  not  necessary,  to  find  a  verdict  In  the  case  of  robbery,  that 
the  money  or  property  was  taken  from  the  person  of  another,  but  if  they  find  that  the 
money  or  property  was  taken  feloniously  from  the  immediate  presence  of  another, 
accomplished  by  means  of  force  or  fear,  that  is  8ufllcient."->iState  v.  OKoer,  818. 

4.  In  a  trial  for  larceny  by  a  bailee,  the  burden  is  upon  the  state  to  prove  the  criminal 
Intent ;  and  an  instruction  which  puts  upon  the  defendant  the  burden  of  proving  that 
he  had  no  guilty  intent  In  disposing  of  the  money  alleged  to  have  been  converted,  is 
absolutely  erroneous.— Stole  v.  Judd,  430. 

6.  The  crime  of  larceny,  as  defined  In  Section  888  of  the  Penal  Code,  is  distinct  from  the 
crime  of  receiving  stolen  property,  as  defined  In  Section  899,  IdL,  the  two  crimes  are 
not  merged,  and  one  cannot  be  convicted  of  larceny  as  an  accessory,  when  he  did 
not  participate  In  the  commission  of  that  crime,  although  he  may  have  been  guilty  jf 
receiving  stolen  goods.— Stole  v.  ReehniU,  488. 

6.  After  a  bill  had  passed  the  senate,  and  come  into  its  secretary's  hands  to  be  trans- 
mitted to  the  house,  he  talked  with  an  opponent  of  the  bill  about  it,  and  the  opponent 
picked  it  up  and  laughed  with  him.  and  he  winked  at  the  opponent,  who  had  said  a 
few  days  previously  that  if  the  opponents  of  the  bill  could  not  talk  it  to  death  they 
would  have  to  get  rid  of  it  some  other  way.  The  bill  was  defeated  be^kuse  not  trans- 
mitted to  the  house  before  its  adJoummeuL  After  the  adjournment  the  secretary 
went  to  the  oflloe  of  the  clerk  of  the  house  with  a  paper  similar  to  a  blU  In  his  hand, 
pretended  to  examine  a  pigeon  hole  in  the  clerk's  desk,  and  soon  after  pulled  out  the 
missing  bill,  and  excUimed  :  **Why,  here  Is  your  bill !"  The  evidence  further  showed 
that  about  twenty  minutes  prior  to  this  the  pigeon  hole  had  been  examined  and  the 
bill  was  not  there,  an  i  that  no  one  had  been  near  the  desk  between  that  time  and  the 
pretended  examination  of  the  place  by  the  defendant.  The  defendant  admitted  that 
he  found  the  bill  In  his  own  desk,  that  he  was  annoyed  at  finding  It  there,  and  for 
that  reason  put  It  in  the  pigeon  hole  in  the  clerk's  desk.  Evidence  was  further  intro- 
duced tending  to  show  that,  a  few  days  after  the  adjournment  of  the  legislature,  the 
defendant  told  two  persons  that  the  dmrk  "got  away  with  the  salary  bill."  Hrfd, 
that  a  verdict  finding  the  defendant  guUty  of  secreting  a  public  record  was  sustained 
by  the  evidence.— Sfofe  v.  Bloor,  674. 

7.  Where  a  bill  was  placed  in  the  hands  of  the  secretary  of  the  senate  after  its  passage 
in  the  senate,  to  be  transmitted  by  him  In  his  official  capacity  to  the  house,  and  he 
willfully  withheld  it.  he  was  guilty  of  secreting  a  public  record,  under  Penal  Code 

'  Section  280,  though  be  was  not  the  ofiioer  required  by  law  to  take  charge  of  bills.— 7d. 

DAMAGES. 

See  EVIDBKCB  13,  14— INBTBUCTIOKB,  7. 

1.  In  an  action  for  the  breach  of  a  contract  for  failure  to  work  a  mine,  plaintiff  must 
show  the  damages  arising  from  the  breach,  otherwise  he  Is  entitled  to  nominal  dam- 
ages only,— RatMdeU  v.  Clark,  108. 

*^.  If  the  sum  mentioned  in  a  bond  given  to  secure  the  performance  of  an  agreement,  to 
which  it  is  collateral.  Is  a  penalty,  ti.e  obligee  can.  upon  a  breach,  recover  only  his 
actual  loss ;  and,  unless  proof  be  made  of  the  amount  of  the  injury  sustained,  he  can 
recover  nominal  damages  only.—  O'Kufe  v.  Dyer,  477. 

3.  If  the  sum  mentioned  In  the  bond  is  liquidated  damages,  the  obligee  upon  a  breach  is 
entitled  to  the  full  sum  mentioned.— /d. 

4.  The  sum  mentioned  in  the  bond  Is  not  presumed  to  be  liquidated  damages  for  a 
breach  of  the  condition,  unless  the  language  used,  or  the  circumstances  existing  at 
the  time  the  bond  was  made,  show  clearly  that  the  sum  mentioned  was  Intended  to 
be  taken  as  liquidated  damages ;  and  the  burden  of  proof  is  upon  the  party  alleging 
such  intention.— id. 
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5.  Defendant  hATiog  applied  for  »  Uatted  States  patent  for  a  tnlafng  clalmi  In  which 
applicatioB  he  included  premifles  dalibed  by  plaintiff,  exeouted  and  delivered  to  the 
plalntiit  a  bond  In  the  sum  of  $1,000,  conditioned  for  tl^e  cbnyeyaoee  of  the  premises 
In  dtspute  to  plaintiff,  upon  demand  after  patent  issued  ;  held,  that  the  sum  men- 
tioned In  the  bond  was,  prima  fade,  a  penalty ;  and  that  the  burden  was  upon 
plaintiff  to  show  that  It  was  liquidated  damages.— id. 

6.  There  is  no  presumption  In  the  law  that  damages  resulting  from  the  breach  of  an 
obligation  to  convey  a  mining  claim,  cannot  be  calculated  on  the  basis  of  the  market 
value  of  the  claim  or  that  the  market  value  of  such  property  is  Incapable,  mipracti- 
cable  or  extremely  difficult  of  ascertainment.— Id. 

7.  Evidence  to  the  effect  that  it  is  impossible  to  ascertain  the  value  of  a  quartz  lode 
claim,  where  it  does  not  appear  that  the  witness  liad  ever  visited  or  examined  the 
premises,  or  has  any  knowledge  thereof,  does  not  prove  that  the  value  of  the  claim 
cannot  be  ascertained.— Id. 

DEEDS. 
See  EviDKKGB,  17— TnrDXB,  1. 

1.  Where  a  deed  contains  a  covenant  that  there  are  no  liens  due  and  unpaid  upon  the 
premises  conveyed,  and  upon  the  same  day  the  grantee  exeeutes  and  delivers  to  his 
grantors  a  mortgage  upon  the  same  premises  and  containing  a  covenant  to  pay  all 
taxes  then  subsisting  upon  the  property,  the  terms  of  the  mortgage  will  be  deemed 
impliedly  to  discharge  and  supersede  the  covenant  in  the  deed,  where  no  fraud  or 
mistake  is  alleged.— JPranfc  v.  Cobban,  168. 

2.  Defendant  having  conveyed  to  the  plaintiff  by  a  deed  a  one-third  Interest  in  a  ditch 
and  water  right  **wlth  the  appurtenances,"  the  plaintiff,  in  an  action  for  trespass, 
claimed  to  own  two  side  or  lateral  ditches  connected  with  the  main  ditch  ;  tht  se 
ditches  were  not  mentioned  In  the  deed,  and  it  did  not  appear  from  the  deed  that 
either  of  the  side  ditches  was  necessary  to  the  enjoyment  of  the  right  acquired  by 
plaintiff  in  the  main  ditch.  Held,  that  it  was  error  to  hold  as  matter  of  law  that  the 
two  side  ditches  were  included  in  the  deed— also  that  it  was  error  to  reject  oral  evi- 
dence offered  by  defendant  to  show  that  the  two  side  ditches  were  not  appurtenant 
to  the  main  ditch.— Carman  v.  Stauddher^  804. 

DELIVERY. 
See  Frauduuent  Cokvstancbs. 

DEPOSITS. 

See  A8BIOMMB>'TB. 

DISCRETION  (Judicial,. 

See  APPSALB— INJUNCTIOKS. 

EASEMENTS. 

1.  The  grant  of  an  easement  to  flood  and  store  water  upon  lands  of  the  grantor  will  be 
construed  to  mean  waters  which  the  grantee  used  at  or  about  the  time  of  the  grant, 
and  will  not  be  extended  so  as  to  allow  the  grantee  the  right  to  lay  pipes  over  the 
hmd  of  the  grantor  or  his  successors  in  Interest  for  the  purpose  of  storing  other 
waters  upon  the  premises.- Ifontana  Ore  Purchasing  Co.  v.  BvUte  A  M,  Etc,  Co,,  633. 

2.  The  predecessor  of  the  defendant  granted  a  right  of  way  over  the  land  In  contro- 
versy, and  subsequently  granted  to  the  predecessor  of  plaintiff  the  right  to  flood  and 
store  water  upon  so  much  of  the  premises  as  were  situated  east  of  the  embank- 
ment constructed  by  the  railroad  company  over  its  right  of  way.  The  railroad  com- 
pany granted  to  the  plaintiff  the  ri^lit  to  raise  the  embankment  and  to  use  it  as  a 
dam.  Held,  that  the  railroad  company  had  a  right  to  raise  Its  embankment  to  suit 
its  convenience,  subject  to  rights  reserved  in  the  deed  of  right  of  way,  and  that 
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.  plaintiff  had  the  right  to  use  the  ambankmeDt  for  the  purpose  of  storing  water  In 
accordance  with  the  easement  granted  to  its  predecessor.  Held,  further,  that  an 
order  restraining  defendant  from  constructing  a  box  flume  through  the  embankment 
was  properly  granted,  when  it  appeared  that  it  would  be  a  danger  to  the  wliole 
embankment.~/d. 

EJECTMENT. 
See  iNJUNcnoKS,  5. 

EQUITY.. 
See  Pbacticb,  l,  3  -Pabtnbrship,  2. 

ESTOPPEL. 

See  Evidence,  6. 

Where  one  has  b  *en  appointed  administrator  of  an  estate,  and  receives  a  mortgage 
belonftiog  to  such  estate,  and  he  is  afterwards  induced  to  surrender  it.  and  accept  in 
lieu  thereof  a  mortgage  on  other  property.  Held,  that,  notwithstanding  the  «ubse- 
quent  revocation  of  his  appointment  for  want  of  Jurisdiction,  the  party  so  induiMng 
lilm  was  estopped  to  deny  tbe  authority  of  the  administrator  to  receive  the  later 
mortgage  in  lieu  of  the  one  surrendered.— i?ac^o}  d  v.  OasMU,  298. 

EVIDENCE. 

See  Appeals— Criminal  Law— Damaob8— Jury— Mines  and  Mining— New  Tri- 
als—Presumptions—Receipt. 

1.  A  lleged  error  In  the  admission  of  the  evidence  will  not  be  considered  when  no  objo 
tlon  was  taken  to  the  same  at  the  trial.- XatrZor  v.  Kemper,  14. 

2.  in  an  action  for  accounting  between  partners  who  were  dealing  in  real  estate,  tbe 
defendant  testilied  that  the  phiintiff  and  himself  did  not  deal  in  mines  because  neither 
of  them  was  a  mining  expert.  Held,  that  It  was  proper  cross-examination  to  ask 
defendant  if  he  had  not  testified  as  an  expert  at  the  trial  of  another  cause.— /d. 

3.  In  such  a  case  it  was  proper  to  exclude  from  the  evidence  a  book  offered  by  the 
defendant  and  prepared  by  himself,  which  he  claimed  contained  all  the  property 
which  he  turned  over  to  the  firm.— Id.  • 

4.  In  an  action  for  conversion  of  horses,  a  resident  of  the  neighborhood,  who  owns 
horses  and  knows  the  horses  converted  and  sayp  that  he  knows  "pretty  nearly  the 
market  value  of  such  horses  at  the  time  of  the  conversion,"  may  testify  as  to  the 
value ;  although  he  may  say  that  he  does  not  know  **what  the  market  value  of 
horses  was."  -Holland  v.  Huston,  S4. 

5.  Where  the  answer  admits  that  the  property  is  worth  fioo,  and  the  evidence  shows 
that  it  was  sold  for  $180.  at  an  execution  sale,  and  a  competent  witness  testifies  that 
it  was  worth  t2S0,  a  verdict  fixing  the  value  at  that  sum  was  Justified  by  the  evidence. 
-Id. 

0.  In  an  action  against  a  constable  for  attaching  plaintiff's  property  under  a  writ 
in  which  **0"  Is  the  defendant,  evidence,  offered  for  the  purpose  of  showing  that 
plaintiff  authorized  "O"  to  say  that  the  property  was  his.  is  properly  refused,  where 
the  answer  does  not  plead  an  estoppel,  or  any  fact  showing  that  defendant  was  mis- 
led by  the  statement.— Id. 

7.  Where  the  court  Instructs  the  Jury  that  they  should  not  consider  a  conversation 
which  had  been  admitted,  the  error,  if  any,  in  admitting  testimony  concerning  tbe 

'    conversation  is  cured.— Id. 

8.  Evidence  of  a  witness  who  testifies  that  he  understOMOd  that  one  of  several  Joint 
makers  of  a  note  was  authorized  by  the  others  to  make  payments  on  the  note  for 
til  em,  is  not  sufficient  to  prove  his  agency  for  that  purpose.— l^Yivt  A'atiUmdl  Bank  v. 
Builard,  118. 

9.  A  witness  may  testify  to  the  fact  that  he  was  the  agent  of  one  of  the  parties  to  the 
suit,  m  the  matters  In  controversy.— iVv'uirt  v.  Penningtcn^  158. 
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10.  Although  the  declaratioDB  of  an  assignor  made  subsequent  to  the  assignment  may 
not  be  admissible  for  the  purpose  of  i»ho«riDg  fraud,  stUl  upon  cross-examination  he 
may,  for  the  purpose  of  Impeachment,  be  asked  if  he  had  not  made  certain  specific 
declarations  relating  to  the  purpose  for  which  the  assignment  was  made.— Voort  v. 
Baldwin,  822. 

11.  Under  Sections  8284  and  8286,  Code  of  ClTil  Procedure,  where  the  question  at  Issue  is 
the  genuineness  of  the  siguature  to  a  paper,  signatures  clearly  proTen  to  b^  those  of 
the  person  whose  writing  Is  under  Inyestlgation,  may  be  used  tor  the  purpose  of 
comparison.-  Baxter  v.  HamUlon,  827. 

12.  A  change  in  tlie  rules  of  evidence  Is  not  unconstitutional  as  to  case  pending— there  Is 
no  Tested  right  to  have  a  case  determined  by  the  existing  rules  of  evidence.  (Section 
8466.  Code  of  Oivll  Procedure,  construed.)— Id. 

13.  Under  a  general  allegation  of  damages,  plaintiff  can  prove  and  recover  only  general 
damages— such  as  naiu rally  and  necessarily  result  from  the  acts  or  omissions  com- 
plained of.— Hoot  V.  BuUe,  Anaconda  A  P.  Ry.  Co.,  354.  ^ 

14.  In  an  action  for  damages  alleged  to  have  been  sustained  by  plaintiff,  by  reason  of  the 
construction  and  operation  of  defendant's  railroad,  it  is  error  to  admit,  over  the 
objection  of  defendant;  evidence  of  the  noise  occasioned  by  the  ringing  of  bells,  the 
blowing  off  of  steam,  the  Inability  to  converse,  the  impracticability  of  turning  teams 
on  the  street,  when  the  complaint  do^s  not  contain  any  allegation  concerning  the 
same.— id. 

15.  In  an  action  to  recover  damages  to  real  estate  alleged  to  have  been  caused  by  the 
operation  of  defendant's  railroad,  in  which  the  plaintiff  was  allowed  to  testify  that 
he  was  unable  to  sell  the  property  for  $4,5C0,  the  price  he  asked  at  any  time  before 
action  was  commenced,  it  is  error  to  refuse  defendant  to  ask  the  plaintiff,  on  cross- 
examination,  if  he  had  not  sold  or  entered  into  a  contract  to  sell  the  property  for 
that  amount,  since  the  commencement  of  the  suit.— Id. 

16.  In  an  action  in  the  nature  of  a  creditor's  bill,  it  Is  not  error  to  allow  plaintiff  to  testify 
th»t  the  judgment  upon  which  the  suit  Is  based,  is  not  satisfied.—  Whiteside  v.  Hoe- 
kitw,  861. 

17.  The  locator  of  a  mining  claim  known  as  the  St.  I^uls  lode  applied  for  a  patent 
ihereto :  the  grantors  of  plaintiff  Immediately  adversed  the  application,  claiming 
that  it  included  a  portion  of  a  claim  located  by  and  belonging  to  them,  known  as  the 
Nine  Hour  Lode  ;  thereupon  an  agreement  was  made  by  the  terms  of  which  the  con- 
testants agreed  to  withdraw  that  adverse  claim,  and  the  applicant  for  patent  agreed 
to  convey  to  the  adverse  claimants  the  premises  in  dispute,  as  soon  as  he  should 
obtain  a  patent.  The  patent  of  the  St.  Louis  lode  was  issued,  and  included  the 
premises  in  dispute  ;  and,  thereafter,  the  plaintiff,  being  the  successor  of  the  con- 
testants, demanded  from  the  defendant,  the  successor  In  interest  of  the  applicant,  a 
deed  of  the  premises  involved  In  the  controversy  and  mentioned  in  the  agreement  to 
convey  ;  this  demand  being  refused  plaintiff  brought  suit  for  specific  performance. 
The  deed  to  the  plaintiff  conveyed  to  it  the  Nine  Hour  claim.  Held,  1st.  That  the 
deed  conveying  to  the  plaintiffs  the  Nine  Hour  claim  was  properly  admitted  In  evi- 
dence ;  it  being  necesssary  for  the  plaintiff  to  show  that  it  was  the  owner  of  the  Nine 
Hour  claim,  before  it  could  claim  a  conveyance  of  the  premises  in  dispute,  which 
were  In  equity  a  portion  of  said  claim.  2d.  It  appearing  that  the  parties  to  the  above 
agreement  were  the  owners,  respectively,  of  the  two  mining  claims  in  dispute,  the 
agreement  was  not  against  public  policy.  8d.  That  the  defendant,  successor  of  the 
applicant  for  patent,  having  notice  of  the  agreement  was  bound  by  the  same.  4th.  In 
an  action  upon  a  bond  to  convey,  oral  evidence  concerning  the  number  of  obligees  in 
the  bond  is  properly  stricken  out  the  bond  speaks  for  Itself.  6th.  Copies  of  convey- 
ances are  properly  admitted  In  evidence,  when  it  appears  that  originals  are  not 
within  the  power  or  control  of  the  party  offering  them.— 3fonCana  Mining  Co,,  HrH' 
ited,  V.  St.  Louig  M.AM.  Co..  894. 

18.  Defendant  was  convicted  of  the  crime  of  rape  on  the  person  of  a  girl  9  years  of  age; 
the  testimony  of  the  prosecuting  witness  was  to  the  effect,  that  the  assault  was  made 
at  night,  in  defendant's  house,  in  a  room  adjacent  to  the  room  occupied  by  his  wife 
and  boy,  who  were  awake  at  the  time ;  that  the  door  between  the  rooms  was  then 
open ;  that  she  did  bleed  a  little  at  the  time,  and  that  defendant's  wife  had  to  wash 
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ber  skirt  (tbU  wm  denied) ;  %hM  ibe  idayed  all  tbe  next  day  at  4ef«BdiMit'0  luNwe 
with  other  children,  ellmblng  roofs  and  swloatng,  etc.,  and  not  saylOf  anjrtbUiir  to 
Mrs.llolftlUaaabouttbactlBgect>aaBaidt;4bal«slw^id  not  Meed.^any^bat.daj.  but 
did  the  day  after ;  and  that  she  had  bad  frequent  oonTorsatlons  about  (be  matter 
with  ber  mother  who  bad  told  her  what  to  swear  to.  and  that  ber  tietUnony  was 
more  tbe  result  of  ber  mother's  Instructions  than  of  ber  own  memory;  the  unoontra- 
dioted  eyldence  was  to  tbe  effect  that  the  reputation  of  the  girl  and  ber  motbier  for 
truth  and  Teraclty  was  bad;  two  physicians  testified  that  In  their  opinion,  tbe  vulra 
of  the  child  had  been  penetrated  about  three-fourths  of  an  inch  by  the  origan  of  a 
male  person,  but  could  not  account  for  tbe  slight  penetration;  one  of  tbe  pbyslelans 
testified  that  the  girl,  if  such  an  assault  bad  been  made  upon  ber  at  night,  could  not 
haTC  played  as  she  had  done  tbe  next  day.  and  that  tbe  bleeding  would  have  occurred 
within  a  few  hours  after  tbe  assault,  and  would  probably  have  ceased  within  S6  or  48 
hours ;  the  defendant  and  bis  wife  directly  contradlctM  tbe  prosecuting  witness : 
and  a  hired  man,  sleepbig  In  a  room  in  which  be  could  have  beard  any  disturbance, 
testified  that  be  bad  beard  nothing  unusual.  Hdd,  that  tbe  eyldence  did  not  sustain 
a  verdict  of  guilty.-&'Cale  ▼.  McMUIm,  407. 

19.  In  a  criminal  case,  where  the  testimony  is  not  only  dtareetly  contradicted,  but  Appears 
to  be  unnatural,  improbable  and  unreasonable,  there  is  more  than  a  conflict  in  tbe 
eyldence -it  must  leaye  a  reasonable  doubt  upon  the  mind  of  an  impartial  and  butel- 
llgent  person,  and  under  such  circumstances,  a  yeidict  against  tbe  defendant  should 
be  set  aside.->id. 

20.  Eyldence  of  witnesses  as  to  what  was  told  them  by  tbe  proseeuttng  witness  in  eon- 
yeri^atlon  at  wblch  defendant  was  not  present.  Is  clearly  hearsay  and  InoompetenL 
State  y.  Jiidd.  420. 

21.  Where  a  deed  is,  by  stipulation,  incorporated  into  tbe  transcript,  and  referred  to 
as  being  on  file  with  tbe  clerk,  and  the  court  below  and  tbe  parties  treated  tbe  instru- 
ment as  in  eyldence,  the  objection  that  it  was  not  in  eyldence  is  without  merit.— 
O'Keefe  y.  Dyer,  477. 

EXECUTIONS. 

See  ExKMPTiovs  fbom  Sxbcution. 

EXECUTORS  AND  ADMINISTRATORS. 
See  EsTOPPBL,  1— Pubadikob,  ii,  13.  is. 

1.  A  public  administrator,  by  applying  for  letters  of  administration,  does  not  acquire  a 
yested  right,  as  against  bis  successor  in  offlce,  to  administer  upon  the  estate  or  to  the 
fees  pertaining  thereto.— 5taf6  y.  Woody^  418. 

2.  Under  Section  2810,  Code  of  Clyil  Procedure,  which  proyides  tbe  order  of  preference 
in  which  debts  of  tbe  estate  must  be  paid,  an  administrator,  upon  a  sale  by  him  of 
a  chattel  belonging  to  the  estate  and  mortgaged  by  the  decedent,  must  apply  the 
proceeds  to  the  payment  of  the  mortgaged  debt,  bofore  be  can  use  any  thereof  In 
payment  of  expenses  of  administration.— In  re  Hn99fail„  495. 

3.  It  set'ms  that  a  request  to  haye  **A.  B..  public  administrator,"  appointed  the  admin- 
istrHtor  of  an  estate,  is  a  designation  of  the  official  and  not  the  IndlylduaL— State  y. 
WtHtdy,  418. 

4.  Section  66  of  the  Probate  act  (Comp.  St.  1887)  prohibited  tbe  appointment  of  a  non- 
resident as  an  administrator ;  Section  89  of  the  same  act  permitted  letters  to  issue  to 
any  competent  person  upon  a  written  request  o/  a  person  entitled  to  letters.  Held, 
that,  under  the  aboye  sections,  such  a  request  made  by  a  non-resident  bad  no  legal 
significance.- /d. 

5.  Pending  an  application  made  by  a  public  administrator  for  lettors  of  administration. 
Ills  term  of  office  expired.   Held,  that  be  was  not  entitled  to  tbe  appointment.— Id. 

EXEMPTION  FROM  EXBCUHON. 

1.  The  fact  that  the  owner  has  mortgaged  certain  chattels  does  not  constitute  a  walyer 
of  Ills  right  to  claim  that  they  are  exempt  from  attachment  for  other  demands 
against  him,— Cheney  y.  Cadwell,  77. 
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2.  Seetion  S889C1t11  Code,  whleb  permits  the  attaehment  of  mortgaged  property,  upon 
the  payment  of  the  mortgage  debt  or  tender  thereof  by  the  officer  to  the  mortgagee, 
doei  not  refer  to  property  whieh  ii  exempt  f rDm^etwtHlou;^Jd. " 

BXPEBT. 
See  Eyu>xhcs. 

FEES. 

See  EXKOUTOBS  and  ADMIiaBTRATOBa~SBSBirF8. 

FENCE  LAW. 
See  COKSTITUTIOK. 

1.  In  an  action  to  reoover  damages  for  cattle  lulled  by  a  railroad  company  at  a  point  at 
which  It  had  not  fenced  Its  road  as  proylded  by  law,  claiming  that  It  was  Impossible 
to  do  so  because  a  fence  at  that  point  would  materially  obstruct  the  highway,  the 
company  cannot  complain  of  an  Instruction  to  the  effect  that.  If  a  fence  or  cattle 
guard  woald  obstruct  the  highway,  the  company  was  not  obliged  to  maintain  one  at 
that  point.— 8noolc  t.  ClarK  380. 

2.  The  plaintiff  was  drWlng  the  cattle  over  the  only  road  through  the  canyon,  through 
which  also  the  defendant's  rallroad'ran,  and  at  a  time  other  than  that  at  which  the 
regular  trains  of  the  defendant  passed  there;  he  heard  the  whistle  of  the  special 
train,  which  caused  the  damage,  when  it  was  a  quarter  of  a  mile  away,  and  running 
at  the  rate  of  86  miles  per  hour;  plaintiff  did  not  ride  back  to  stop  the  train,  to  do 
which  he  would  haye  been  obliged  to  ride  along  a  deep  and  dangerous  cut,  but  en- 
deaTored  to  drive  his  cattle  off  the  track;  held,  that  the  question  of  contributory 
negligence  havtaig  been  submitted  to  the  jury,  their  verdict  for  the  plaintiff  was  fully 
supported  by  the  eyidence.— Jd. 

FORECLOSUBE. 
See  Plbadings. 

FOREIGN  CORPORATIONS. 
See  Corporations,  l,  2--Con8Titutiok,  3, 4.  s-Flkadinos.  8. 

FORFEITURE. 
Of  mining  claims,  see  Mines  and  Mining. 

FRAUDULENT  CONVEYANCES. 

On  April  Mth,  1806,  the  plaintiff  bought  400  lambs  from  one  Graves;  the  contract  was  in 
writing;  in  April,  1896,  Graves  turned  276  of  the  lambs  over  to  pUilntiff  who  branded 
them  with  the  bottle  brand;  and,  at  the  same  time,  plaintiff  arranged  that  Graves  as 
plaintiff's  agent  should  take  care  of  and  feed  the  same,  held,  that  there  was  a  suffi- 
cient delivery  and  change  of  possession,  under  the  statute  of  fraudulent  conveyances, 
as  against  the  attachment  of  the  vendor's  creditor.— Cody  v.  Zimmerman,  221^. 

GARNISHMENT. 
See  Attachment. 

HANDWRITING. 
See  BviDRNCB. 

INFORMATION. 
See  Appeals— Practice  (Criminal). 
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her  ikirt  (tbU  wm  denied) ;  ^liat  the  plafed  all  the  next  day  at  defendant's  bouae 
with  other  children,  ellmblng  roofs  and  swinging,  ete^  and  not  saying  anything  (o 
Mrs.  MoMiUan  about  theiflIlegedia8Bault;«tbat«slift  Mild  not  bleed  any  4liat. day.  but 
did  the  day  after ;  and  that  she  had  had  frequent  oooTersations  about  the  matter 
with  her  mother  who  had  told  her  what  to  swear  to,  and  that  her  testimony  was 
more  the  result  of  her  mother's  Instruotions  than  of  her  own  memory;  the  unoontra- 
dieted  evidence  was  to  the  effect  thai  the  reputation  of  the  girl  and  her  mothar  for 
truth  and  Teraeity  was  bad;  two  physicians  lestifled  that  In  their  opinion,  the  yulra 
of  the  child  had  been  penetrated  about  three-fourths  of  an  inch  by  the  organ  of  a 
male  person,  but  could  not  account  for  the  slight  penetration;  one  of  the  physicians 
testified  that  the  girl,  if  such  an  assault  had  been  made  upon  her  at  night,  could  not 
have  played  as  she  had  done  the  next  day,  and  that  the  bleeding  would  haye  occurred 
within  a  few  hours  after  t^e  assault,  aD<l  would  probably  have  ceased  within  M  or  48 
hours  ;  the  defendant  and  his  wife  directly  contradictM  the  prosecuting  wttness ; 
and  a  hired  man,  sleeping  in  a  room  in  which  he  could  have  heard  any  disturbance, 
testified  that  he  had  heard  nothhig  unusual.  Heid,  that  the  CTidenee  did  not  sustain 
a  Terdiet  of  guilty.—StaU  t.  MeMUlan^  4fBfi. 

19.  In  a  criminal  case,  wliere  the  testimony  is  not  only  direetly  contradicted,  but  appears 
to  be  unnatural,  improbable  and  unreasonable,  there  is  more  than  a  eoafllot  in  the 
evidence -it  must  leave  a  reasonable  doubt  upon  the  mind  of  an  impartial  and  Intel- 
ligent person,  and  under  such  circumstances,  a  verdict  against  the  defendant  should 
be  set  aslde.^-id. 

20.  Evidence  of  witnesses  as  to  what  was  told  them  by  the  prosecuting  wttness  In  eon- 
vernation  at  which  defendant  was  not  present,  Is  ulearly  hearsay  and  IneompetenL 
State  V.  Judd,  420. 

21.  Where  a  deed  Is,  by  stipulation,  incorporated  into  the  transcript,  and  referred  to 
as  being  on  file  with  the  clerk,  and  the  court  below  and  the  parties  treated  the  Instru- 
ment as  in  evidence,  the  objection  that  It  was  not  In  evidence  Is  without  merit.— 
O'Keefe  v.  Dyer,  477. 

EXECUTIONS. 

Bee  ExBMPTiovs  from  Exbcutiok. 

EXBCUT0B8  AND  ADMINISTRATORS. 
See  BSTOPPBL,  1— PUtADIKQB,  11, 13.  IS. 

1.  A  public  administrator,  by  applying  for  letters  of  administration,  does  not  acquire  a 
vested  right,  as  against  his  successor  in  office,  to  administer  upon  the  estate  or  to  the 
fees  pertaining  thereto.— Stole  v.  Woody,  41S. 

2.  Under  Section  2810,  Code  of  Civil  Procedure,  which  provides  the  order  of  preference 
in  which  debts  of  the  estate  must  be  paid,  an  administrator,  upon  a  sale  by  him  of 
a  chattel  belonging  to  the  estate  and  mortgaged  by  the  decedent,  must  apply  the 
proceeds  to  the  payment  of  the  mortgaged  debt,  before  he  can  use  any  thereof  in 
payment  of  expenses  of  administration.— In  re  Hoisfaih  485. 

8.  It  seems  that  a  request  to  have  **A.  B..  public  administrator,"  appointed  the  admin- 
istrHtor  of  an  estate,  is  a  designation  of  the  official  and  not  the  individual.— Stole  v. 
Wondy,  418. 

4.  Section  66  of  the  Probate  act  (Comp.  St.  1887)  prohibited  the  appointment  of  a  non- 
resident as  an  administrator ;  Section  69  of  the  same  act  permitted  letters  to  issue  to 
any  competent  person  upon  a  written  request  o/  a  person  entitled  to  letters.  Held, 
that,  under  the  above  sections,  such  a  request  made  by  a  non-resident  had  no  legal 
significance.— Id. 

5.  Pending  an  application  made  by  a  public  administrator  for  letters  of  administration, 
his  term  of  office  expired.   Ifeid,  that  he  was  not  entitled  to  the  appointment— /d. 

EXEMPTION  FROM  EXECUTION. 

1.  The  fact  that  the  owner  has  mortgaged  certain  chattels  does  not  constitute  a  waiver 
of  his  right  to  claim  that  they  are  exempt  from  attachment  for  other  demands 
against  him.— Cheney  v.  CadweUt  77. 
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2.  8eetion  WU»  CItII  Ckxle,  whleb  p«rmlts  the  attaehment  of  mortgaged  property,  upon 
the  payment  of  the  mortgage  debt  or  tender  thereof  by  the  offleer  to  the  mortgagee, 
doet  not  refer  to  property  which  Is  exempt  fiom  e'Aucmiuu.^Jci.  '* 

SXPEBT. 
See  EYiDKrcK. 

FEES. 

See  EXSOT7TOB8  AND  ADMIKISTRATOBS— SHSB1FF8. 

FENCE  LAW. 

See  COKSTITUTION. 

t.  In  an  action  to  recover  damages  for  cattle  Killed  by  a  railroad  company  at  a  point  at 
which  It  had  not  fenced  Its  road  as  provided  by  law,  claiming  that  It  was  Impossible 
to  do  so  because  a  fence  at  that  point  would  materially  obstruct  the  highway,  the 
company  cannot  complain  of  an  Instruction  to  the  effect  that,  If  a  fence  or  cattle 
guard  woald  obstruct  the  highway,  the  company  was  not  obliged  to  maintain  one  at 
that  point.— Snools  y.  ClarK  380. 

2.  Tlie  plaintiff  was  driving  the  cattle  over  the  only  road  through  the  canyon,  through 
which  also  the  defendant's  railroad' ran,  and  at  a  time  other  than  that  at  which  the 
regular  trains  of  the  defendant  passed  there;  he  heard  the  whistle  of  the  special 
train,  which  caused  the  damage,  when  It  was  a  quarter  of  a  mile  away,  and  running 
at  the  rate  of  86  miles  per  hour;  plaintiff  did  not  ride  back  to  stop  the  train,  to  do 
which  he  would  have  been  obliged  to  ride  along  a  deep  and  dangerous  cut,  but  en- 
deavored to  drive  his  cattle  off  the  track;  held,  that  the  question  of  contributory 
negligence  having  been  submitted  to  the  Jury,  their  verdict  for  the  plaintiff  was  fully 
supported  by  the  evidence.— Id. 

FORECLOSUBE. 
See  Plsadinos. 

FOREIGN  COBPOBATIONS. 
See  COBPORATIOKB,  1,  2— COKSTITUTION,  8,  4.  5-PLBADIlf08,  8. 

FOBPEITUBE. 
Of  mining  claims,  see  Minks  and  Mining. 

FBADDULENT  CONVEYANCES. 

On  April  94th,  1885,  the  plaUitlff  bought  400  lambs  from  one  Graves;  the  contract  was  in 
writing;  in  April,  1896,  Graves  turned  276  of  the  lambs  over  to  plaintiff  who  branded 
them  with  the  bottle  brand;  and,  at  the  same  time,  plaintiff  arranged  that  Graves  as 
plaintiff's  agent  should  take  care  of  and  feed  the  same,  held,  that  there  was  a  suffi- 
cient delivery  and  change  of  possession,  under  the  statute  of  fraudulent  conveyances, 
as  against  the  attachment  of  the  vendor's  creditor.— Cody  v.  Zimmerman^  226. 

6ABNISHMENT. 
See  Attachment. 

HANDWBITING. 
See  Gyidbncr. 

INFOBMATION. 
See  Apprals— Pbacticb  (Criminal). 
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inheritance  tax. 

See  CONBTITTJTION. 

INJUNCTIONS. 
See  Appbals— Easbmknts,  l,  2. 

1.  Although  the  granting  or  refusing  a  preliminary  Injunction  is  a  matter  of  discretion, 
the  court  must  exercise  that  discretion  upon  the  case  presented  properly  and  aoeord- 
ing  to  correct  principles  of  law  and  evidence.— BtnTiett  Btm.  &  Co.  t.  Conodon^ 
206. 

2.  An  order  dissolving  a  preliminary  injunction  is  not  properly  granted,  when  the  court 
excludes  material  and  competent  evidence  on  the  hearing  of  the  motion.— /d. 

8.  An  injunction  to  prevent  the  .defendant  from  collecting  a  judgment,  standing  in  his 
name,  but  alleged  to  have  been  assigned  to  him  In  fraud  of  plaintiff,  should  not  be  re- 
fUK9d  for  the  sole  reason  that  the  Insolvency  of  defendant  Is  not  proved.— Id. 

4.  The  granting  or  refusing  injunction  pendente  lite  Is  so  much  within  the  judicial  dis- 
cretion of  the  trial  court,  that  the  order  will  not  be  reversed  unless  there  has  been  an 
abuse  of  discretion.— fiotfd  v.  Defrmier,  444. 

6.  In  aA  action  of  ejectment,  In  which  a  preliminary  injunction  Is  applied  for.  a  contro- 
versy as  to  title  will  not  defeat  the  application,  and  the  order  Is  properly  granted  al- 
though the  insolvency  of  defendants  Is  not  established,  because  the  injury  is  to  the 
substance  of  the  estate  and  irreparable.— id. 

6.  An  order  granting  a  preliminary  injunction  will  not  be  disturbed,  unless,  as  a  matter 
of  law,  under  the  circumstances  disclosed,  the  plaintiff  was  not  entitled  to  the  order. 
—Cimrujle  v.  Boeton  <t  Montana  OmaoHdated  Copper  A  SUrer  Mining  Co,^  628. 

7.  Under  Section  692.  Code  of  Civil  Procedure,  one  co-tenant  has  the  same  remedy  by  In- 
junction against  his  co-owner,  who  assumes  exclusive  ownership  over  or  destroys  or 
lessens  the  value  of  the  property  held  In  common,  as  he  would  have  If  the  acts  com- 
plained of  were  those  of  a  stranger  to  the  title.-  Id, 

8.  iif  Id,  accordingly,  that  a  tenant  In  common  is  entitled  to  an  injunction  restraining 
his  co-tenant  from  constructing,  over  the  premises  owned  by  them  In  common,  a 
tramway,  which  was  Intended  to  be  used  by  the  defendant  only,  and  for  the  benefit  of 
its  own  separate  property.— /d. 

9.  The  granting  of  a  preliminary  injunction  Is  a  matter  of  discretion,  and  the  order  will 
not  be  reversed  in  cas  s  In  which  a  reasonable  showing  in  support  of  the  application 
has  been  made  in  the  lower  court.— Heinse  v.  Boaton  A  Montana  ConmjHdaUd  Cop- 
per  A  Silver  Mining  Co,^  6^8. 

10.  Where  it  is  made  to  appear  that  the  defendants  by  means  of  cars  running  along 
underground  levels  to  which  they  alone  have  access,  are  removing  valuable  ores 
from  mining  ground,  the  title  to  which  is  In  dispute,  plaintiff  is  entitled  to  a  pre- 
liminary injunction  restraining  the  defendant  from  using  the  levels  extending  under 
the  ground  claimed  by  the  plaintiff;  and  in  such  cases  it  is  incumbent  upon  the  de- 
fendant to  show  that  the  granting  of  the  restraining  order  was  a  substantial  abuse  of 
judicial  discretion.— Id. 

INSTRUCTIONS. 
See  Evidkncb,  7— Practice,  i.' 

1.  An  instruction  in  action  of  conversion  to  the  effect  that  "the  measure  of  damages  is 
the  value  of  the  property  at  the  time  it  was  taken  with  interest,  and  that  the  Jury 
should  take  Into  consideration  the  evidence  of  the  witnesses,  and  that  they  are  the 
sole  judges  of  the  weight  to  be  given  such  testimony,  and  that  the  jury  had  the  right 
to  take  into  consideration  as  bearing  upon  the  question  of  value  (not  as  prbna  facte 
evidence,  but  bearing  upon  the  question  of  value)  the  cost,  age.  size  and  condition  of 
the  team  and  the  time  of  the  conversion,  is  not  a  comment  upon  the  evidence,  but 
simply  mentions  it.— Holtand  v.  Hu$ton^  84. 

2.  Plaintiffs  alleged  that  defendants  had  engaged  their  services  in  selling  eertain  mines 
and  in  securing  a  purchaser  thereof,  and  had  agreed  to  pay  them,  if  snocessful,  the 
usual  and  reasonable  commission  for  such  services;  defendants  denied  the  employ- 
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ment  or  any  agreement  to  ]iay  any  commission.  HeJd,  that  as  no  objection  was  taken 
to  the  evidence  on  the  ground  that  an  implied  contract  and  not  an  express  one  was 
proved,  there  was  no  error  in  charging  on  a  theory  of  an  implied  contract.— JVyhart 
v.  Pennington,  168. 

3.  An  ambiguity  in  an  instruction  on  the  crime  of  petit  larceny  is  not  prejudicial  to  a  de- 
fendant in  a  criminal  case,  in  which  the  Jury  found  him  guilty  of  grand  larceny.— 
StaU  V.  MoffaU,  371. 

4.  An  instruction  defining  larceny  Is  erroneous,  if  It  omits  to  state  the  criminal  Intent 
which  is  necessary  to  constitute  the  crime;  It  is  not  necessary  to  use  the  word  "fe- 
loniously" in  describing  the  crime,— it  is  enough  if  the  criminal  Intent,  Included  in 
that  technical  word.  Is  included  in  appropriate  terms.-  State  y.  RechnUz,  488. 

5.  Immediately  following  an  instruction  defining  "reasonable  doubt"  which  has  been 
approved  in  the  Supreme  Court,  the  court  below  added  the  following,  *'that  such  a 
duubt,  to  authorize  an  acquittal,  must  be  a  real,  substantial  doubt  of  defendant's  guilt 
upon  the  whole  evidence,  and  not  a  mere  possibility  of  his  innocence.  A  reasonable 
doubt  is  said  to  exist  where  the  Jury  do  not  feel  an  abiding  conviction,  to  a  moral 
certainty,  of  the  truth  of  the  cliarge,  or  where  the  evidence  does  not  satisfy  thejudg- 
nipnt  of  the  truth  of  the  charge  with  such  certainty  that  a  prudent  man  feels  safe  in 
aciing  upon  ii  In  his  own  most  important  affairs  and  dearest  personal  Interests;  or 
unless  (he  evidence  convinces  the  understandmg  and  satisfies  the  Judgment,  so  tliat 
there  is  an  abiding  conviction,  to  a  moral  certainty,  of  the  truth  of  the  charge,  there 
is  reasonable  doubt  of  the  guilt.  The  evidence  need  not  exclude  every  possible  hy- 
pothesis but  the  guilt  of  the  defendant;  held,  that  the  rights  of  the  defendant  were 
not  prejudiced  by  the  instruction,  when  the  whole  charge  is  coosidered.— iSta/e  v. 
Clancy^  498.  ^ 

6.  The  court  suggests  that  It  Is  a  matter  of  regret  that  trial  courts  do  not  adopt  such  in- 
8.  ructions  upon  the  subject  of  reasonable  doubt  as  have  already  received  the  approval 
of  the  Supreme  Court.— Id. 

7.  Where  the  evidence  shows  that  plaintiff  by  reason  of  the  injuries  he  had  received 
from  defendant's  negligence  would  be  permanently  prevented  from  superintending 
and  glvlDg  his  personal  attention  to  hi.s  business  as  a  ranchman  and  farmer,  as  he 
Iiad  done  before,  that  his  services  were  worth  $100  per  month,  it  was  no  error  to 
charge  the  Jury  that  the  amount  of  which  he  might  recover  was  a  matter  to  be  left  to 
the  sound  discretion  of  tlie  Jury  under  the  evidence.— jRocran  y.  Montana  Central 
Hy.  Co.,  603. 

INTERSTATE  COMMERCE. 
See  Constitution,  3, 4, 5— Pleadings,  8. 

JUDGMENTS. 
See  Pleadings,  6. 


JURISDICTION. 

See  Justices  of  the  Peace,  i,  2. 

The  District  Court  has  Jurisdiction  to  make  an  order  appointing  the  Public  Administra- 
tor of  an  estate,  although  no  petition  for  his  appointment  has  been  filed.  {%%  4510, 
4511  of  the  Political  Code  and  %  2443  Codeof  Civil  Procedure  construed. )—iS7afe  v. 
Witody,  413. 

JURY. 

Although  the  Jurors  are  the  exclusive  Judges  of  the  credibility  of  the  witnesses,  and  are 
not  bound  to  believe  testimony  which  is  improbable,  still  they  have  no  right  to  arbi- 
trarily disregard  positive  and  direct  testimony  which  is  wholly  undisputed,  is  con- 
sistent and  does  not  contain  improbabilities  and  Is  given  by  witnesses  who  are  not 
impeached  or  discredited.— Boe  v.  l/ynch,  80. 
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justices  op  the  peace. 

See  APPBAL8,  2, 18— Costs,  l. 

1.  Under  Section  4911  of  the  Political  Code,  a  Justice  of  the  Peace  has  jarlsdictlon  of 
misdemeanors  committed  in  a  town  or  city  within  his  township.— Jn  re  Ryan,  G4. 

2.  A  Justice's  court  Is  a  court  of  inferior  Jurisdiction;  and  there  is  no  legal  presumption 
in  favor  of  its  Jurisdiction.— Xiayton  t.  Trapp^  468. 

8 .  "When  senric  i  of  summons  in  an  action  pending  In  a  Justice's  court  is  made  by  a  per- 
son appointed  by  the  Justice  under  Section  1688,  Code  of  ClTil  Procedure,  proof  of 
service  must  be  made  by  affidavit;  one  so  appointed  is  not  a  constable,  and  cannot 
prove  service  of  process  by  a  certificate  of  serviee  under  Section  686.  Code  of  Civil 
Procedure.— Id. 

LARCENY. 
See  EviOEifCB,  aa-lNSTBucrioxs,  4— Criminal  Law,  6. 

LEASE. 

See  Mbchanicb'  Likks,  4— Plkadiitob,  3. 

1.  A  lease  which  is  made  to  "A,"  **B"  and  '*C,"  copartners  doing  business  under  the 
firm  name  of  the  "N.  D.  Co.,"  may  be  assigned  by  an  assignment  executed  in  the  Ann 
name  by  one  of  the  partners,  if  done  by  authority  of  the  other  members  of  the  firm 
or  ratified  by  them.— EdUMirds  v.  Spalding^  64. 

2.  Where  the  lessee  assigned  his  lease  in  a  writing  by  the  terms  of  which  the  assignee 
agreed  to  pay  the  rent,  and  the  assignee  went  Into  possession  of  the  property  under 
the  lease,  he  cannot  claim  the  assignment  is  void  under  the  Statute  of  Frauds.— 
Id. 

3.  The  mere  fact  that  the  lessor  accepted  rent  from  the  defendant's  assignee,  will  not 
release  defendant  from  liability  for  rent.— Id. 

LICENSE. 
See  Statutory  Construction. 

1.  Under  Section  4049  of  the  Political  Code,  property  which  Is  held  or  used  in  any  trade, 
occupation  or  profession  for  which  a  license  Is  required,  is  liable  for  license,  and  the 
lien  for  the  amount  of  license  has  precedence  over  any  mortgage  upon  the  same.— 
Burflend  v.  Hamilton,  848. 

2.  A  merchant  tailor  is  not  a  manufacturer  within  the  meaning  of  Section  4062,  PolltSeai 
Code,  which  provides  for  a  license  tax  to  be  paid  by  **every  archlteet  or  manufac- 
turer;" but  is  subject  to  the  license  to  be  paid  by  one  who  sells  goods,  wares  and 
merchandise  at  a  fixed  place  of  business,  as  provided  in  Section  4064,  PoUttealCode.— 
State  V.  Johnson,  867. 

LIENS. 
See  LiCBNBS— Mbchanics'  Lirns. 

LIMITATIONS. 
See  Statute  of  Limitations. 

MALICIOUS  PROSECUTION. 
See  Criminal  Law,  12. 

MANDAMUS. 
See  PLBADINOS.  7. 

In  a  proceeding  for  mandamua  to  compel  defendant  municipal  corporation  to  pay  a  ba'- 
ance  claimed  to  be  due  relator  upon  a  contract.  It  appeared  that  the  contract  pro- 
vided that  monthly  estimates  of  the  work  done  should  be  made  by  the  City  Engineer 
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and  that«  before  the  final  estimate  should  be  allowed,  the'contractor  should  be  re- 
quired to  sign  a  certificate  to  the  effect  that  he  would  accept  the  same  In  full  settle- 
ment, and  that  he  should  satisfy  tbe  city  council  that  all  bills  for  labor  and  material 
furnished  had  been  paid;  that,  after  the  completion  of  the  work,  an  estimate  was 
made,  and  the  same  was  allowed  by  resolution  of  the  city  council;  but  no  penalty  was 
Imposed  for  delay  in  the  work,  as  was  provided  in  the  contract,  and  the  resolution  of 
the  council  provided  that  no  warrant  should  be  Issued  in  payment  of  the  estimate 
until  a  receipted  pay  roll  for  all  labor  was  filed,  and  that  any  balance  due  after  such 
payment  was  made,  should  be  applied  in  payment  of  materials  used  under  the  con- 
tract; that,  at  the  time  the  proceeding  was  commenced,  the  contractor  had  not  paid 
for  some  of  the  materials  used  by  him  In  performance  of  his  contract.  Hield,  the  city 
could  waive  its  right  to  impose  penalties  under  the  contract;  tnat  the  finding  of  a 
Jury  that  the  estimate  was  a  final  estimate  within  the  terms  of  the  contract,  was  sup- 
ported by  the  evidence;  and  that  a  writ  of  mandamuB  was  properly  refused.— State  v. 
Palmer,  219. 

MARKET  VALUE. 
See  EVIDBKCK,  4. 

MECHANIC'S  LIENS. 

1.  Inasmuch  as  the  law  which  provides  for  liens  of  mechanics  does  not  expressly  pro- 
vide for  a  lien  upon  school  and  other  buildings,  such  buildings  are  not  subject  to  the 
lien  of  a  sub-contractor.-  Whitetiide  v.  ScTiool  Di^trtet, 44. 

2.  By  section  821.  First  Division  of  the  Compiled  Statutes  1887,  public  buildings  are 
exempt  from  execution  ;  sub-division  9  of  the  same  law  provides  :  **But  no  article 
or  species  of  property  mentioned  In  this  section  shall  be  exempt  from  execution 
issued  upon  a  Judgment  recovered  for  its  price  or  upon  a  mortgage  thereon.  Held, 
that  the  sub-contractor  not  having  a  lien  upon  the  property,  he  cannot  subject  the 
same  to  a  sale  to  enforce  the  lien.— id. 

3.  The  right  to  a  lien  which  was  given  by  statute  to  a  sub-contractor  or  material  man, 
cannot  be  destroyed  by  a  provision  against  liens  contained  in  the  contract  between 
the  owner  of  the  building  and  the  contractor,  to  which  contract  such  sub-contractor 
or  material  man  was  not  a  party  and  of  which  he  had  no  knowledge.— Ifiles  v.  Couttjt 
47. 

4.  The  lien  of  a  mechanic  for  material  or  labor  furnished  at  the  request  of  a  lessee  who 
afterwards  forfeited  his  lease,  embraces  only  such  improvements  as  the  lessee  him- 
self might  have  removed  during  his  lease ;  and  does  not  include  a  doorway  cut  be- 
tween two  buildings,  paper  hanging,  or  other  improvements  which  cannot  be 
removed  without  injury  to  the  freehold.— Stenberg  v.  lAennemann,  467. 

MINES  AND  MINING. 
See  Damaobs— Injunctions— Wateb  Bights. 

1.  Section  2824,  United  States  Revised  Statutes,  providing  for  the  forfeiture  of  the  right 
of  one  of  several  locators  of  a  mine  for  failure  to  pay  his  share  of  representation  work, 
does  not  require  that  any  record  should  be  made  showing  such  failure  or  the  publica- 
tion of  the  notice  of  forfeiture;  all  that  is  required  is  that  the  party  applying  for  patent 
in  the  Land  Office  shall  prove  the  facts  constituting  the  forfeiture.— Aiste  v.  ilf or(on, 
189. 

2.  Forfeiture  of  a  mining  claim  for  non-representation  cannot  be  established  except 
upon  clear  and  convincing  proof  of  the  failure  to  do  the  work  or  have  the  improve- 
ments made  as  required  hylmw. ^StrattJmrger  v.  BeecheTt  148. 

3.  The  burden  of  proof  is  upon  the  party  alleging  a  forfeiture  of  a  mining  claim  for 
non-representation.— Id. 

4.  Work  which  is  done  to  develop  a  mining  claim  and  for  Its  benefit,  is  a  compliance 
with  the  law  requiring  annual  representation  work,  although  it  is  done  without  the 
limits  of  the  eUlm.— Id. 
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5.  A  Witness  who  has  testified  that  he  knew  the  mininlng  claim  in  dispute  and  had 
assisted  in  surveying  the  same,  is  competent  to  testify  as  to  whether  or  not  he  knew 
what  purported  to  bp,  and  what  was  indicated  by  marks  and  monuments  as  the .  is- 
00 very  shaft  of  the  claim,  and,  If  so,  what  was  the  mark  indicating  the  point  of 
discovery.— /d. 

6.  Where  an  application  for  a  patent  to  a  mininic  claim  expressly  excludes  a  certain 
number  of  acres  thereof  Included  within  its  exterior  limits,  and  definitely  deKcrlbed, 
and  a  patent  is  issued  according  to  tlie  description  in  the  application,  the  pittentee 
ac(iuires  no  right  to  that  portion  of  the  vein  having  its  apex  in  the  surface  ground 
wiiich,  although  within  the  exterior  limits  of  the  claim,  Is  excluded  from  the  grant.— 
Mtmtnna  Ore  Purchasii  g  Co.  v.  Boson  &  Montana,  elc^  Co.,  836. 

7.  A  I  atent  to  a  mining  claim  in  so  far  as  it  attempts  to  convey  the  discovery  lode  on 
its  strike.  Independently  of  the  surface  granted,  is  void  and  of  no  effect.— Jd. 

8.  In  an  action  of  ejectment,  it  appearing  that  plaintiff  had  a  prior  location,  and  de- 
fendants not  offering  to  indemnify  plaintiff  against  possible  injury  to  her  property 
from  defendant's  acts,  it  was  not  an  abuse  of  discretion  to  refuse  to  allow  defendants 
to  perfect  their  alleged  location  of  one  claim  and  to  perform  the  annual  labor  on 
another,  including  the  premises  in  controversy.— Boyd  v.  Desrozter^  444. 

MORTGAGES. 

See  Chattel  Mortgacjes— Deeds— Estoppkl,  i— License,  l— Negotiable  Pa- 
per, 1— PLEADIXii. 

MUNICIPAL  CORPORATIONS. 
See  Constitution,  i,  2— Mandamus,  i. 

NATIONAL  BANKS. 
See  Taxes. 

NEGLIGENCE. 
See  Fence  Law. 

NEGOTIABLE  INSTRUMENTS. 
See  Appeals.  14— Statute  of  Limitations,  i.  2. 

1 .  Payment  of  a  negotiable  note,  secured  by  a  mortgage,  and  transferred  before  matur- 
ity, can  be  made  only  to  the  holder  thereof  or  his  agent ;  and  payment  to  the  original 
mortgagee  or  his  agent  does  not  discharge  the  mortgage,  although  the  assignment  of 
the  mortgage  is  not  of  record  at  the  time  of  payment.— l>odffe  y.  Birhenfeld,  115. 

2.  An  aji^reement  written  on  a  promissory  note  as  follows,  "I  hereby  assimne  and  agree 
to  pay  the  within  note,"  and  delivered  to  the  payee.  Is  a  promissory  note  to  the  payee 
in  the  original  note,  although  no  payee  is  named  in  the  agreement,  and  is  not  a  mere 
admission  of  indebtedness.- Clarke  v.  MarUtw,  249. 

3.  A  promissory  note  need  not  contain  the  words  '*  value  received  "  or  other  consldera- 
tion  .—Jd. 

4.  The  holder  of  a  promissory  note  due  on  demand,  should  demand  payment  within  a 
reasonable  time  and  before  right  of  action  is  barred  thereon  by  the  statute.— Olc^m 
V.  iri/«ort,544. 

NEW  TRIALS. 

See  Appeals,  i,  8, 4, 5,  lO— Criminal  Law,  l.  2. 

1.  The  aflldavit  of  "C"  that  he  had  learned  that  one  **P"  would  testify  as  to  certain  is- 
sues In  the  case,  that  '*G"  had  learned  of  this  since  the  trial  of  the  case;  that  plaintiff 
had  told  one  '*H"  that  he  had  traded  off  the  horses,  the  subject  of  the  suit,  to  one 
'*0."  and  that  plaintiff,  after  the  trial,  had  told  "Cofthisadmission,  and  the  affi- 
davit further  states  tliat  *'C"  before  the  trial  had  tried  to  find  *'P"  but  was  unable  to 
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do  so.  is  Dot  sufficient  to  Justify  an  order  granting  a  new  trial  on  the  ground  of  newly 
discovered  evidence ;  where  it  further  appears  that  tliere  was  not  sufficient  diligence 
in  obtaining  the  testimony  of  **P,'*  and  where  **H"  posltlyely  contradicts  the  portion 
of  the  affidavit  referring  to  him.    Holland  v.  Huston,  84. 

2.  A  new  trial  can  be  granted  as  to  one  or  more  of  several  causes  of  action  Included  and 
tried  in  the  same  suit,  where  the  issues  have  not  been  blended,  and  each  cause  of  ac- 
tion remains  distinguishable  and  separable  even  after  verdict.— i?am«d€{l  v.  CUnh, 
lOS. 

3.  Where  the  issue  or  issues  in  one  cause  of  action  have  been  properly  tried,  and  those 
in  another  cause  of  action  in  the  same  suit  have  been  improperly  tried,  a  new  trial 
should  be  granted  only  as  to  those  Issues  which  have  been  improperly  tried,  if  it  can 
be  done  without  confusion  resulting  ii\Hm  the  retrial.— /d. 

4.  Tile  designation  of  a  material  fact  at  issue,  and  a  specification  that  there  was  a  failure 
to  prove  that  fact  In  any  manner  by  the  party  whose  duty  it  is  to  prove  it.  show  suffi- 
ciently wherein  the  **evidence  is  insufficient."- if traj-Zmryer  v.  Bcecher,  143. 

5.  Under  Secti  n  1173.  Code  of  Civil  Procedure,  the  party  who  moves  for  a  new  trial,  and 
who  accepts  the  proiK)sed  amendments  to  his  draft  of  the  statement  of  the  case,  has 
a  reasonable  time  within  which  to  amend  the  statement  accordingly  and  present  the 
same  totlie  Judge  for  settlement.—  Woitdward  v.  W€h»Ur,  279. 

6.  A  delay  of  57  days  to  present  for  settlement  a  statement  of  the  case,  amendments  to 
which  had  been  accepted,  is  unreasonable  in  the  absence  of  any  explanation  thereof. 
-Jd. 

7.  Wiiere  the  Judge  has  fotmd  that  such  a  delay  was  unreasonable,  he  should  deny  the 
motion  for  a  new  trial.-  Id. 

8.  The  court  having  once  found  that  the  statement  had  not  been  presented  within  a 
reasonable  time,  it  cannot  be  inferred  that  the  ruling  was  modified.— /d. 

n.  A  specification  of  error  in  a  statement  of  the  case  on  motion  for  new  trial,  is  suffi- 
rlent,  when  It  calls  the  attention  of  the  court  to  the  ruling  complained  of.— Vofft  v. 
Baldwin,  322. 

10.  AS  a  rule  courts  will  not  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence which  merely  tends  to  imi^each  the  credit  of  a  witness  at  the  trial— .Baj-ter  v. 
Hamilton.  327. 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Trials,  i,  10. 

NOTICE. 
See  Evidence.  10. 

OFFICIAL  BONDS. 

1 .  A  City  Treasurer,  who  Is  obliged  by  law  of  the  state  and  an  ordinance  of  the  city  to 
keep  the  funds  of  the  city  on  deposit,  is  not  liable  for  a  loss  occasioned  by  a  failure  of 
the  bank  in  wijich  lie  had  de()oslted  tlie  money,  if  he  used  reasonable  prudence  aud 
caution  in  selecting  the  bank,  and  was  without  fault  or  negligence  in  keeping  his  de- 
posit.—Ci^j/  of  Livingaton  v.  Wood**,  91. 

2.  In  an  action  against  a  City  Treasurer  and  his  bondi>men  for  the  breach  of  his  official 
bond  in  that  he  did  not  "deliver  over  to  his  successor  all  money  *  *  *  belonging 
to  the  city  held  by  him."  an  answer  which  sets  forth  facts  showing  that  his  failure  so 
to  do  was  caused  by  the  suspension  of  the  bank  in  which  he  had  the  funds  on  deposit, 
and  that  he  had  used  all  reasonable  care  in  the  selection  of  the  bank,  and  was  free 
from  any  fault  or  negligence  in  keeping  them  therein,  is  not  subject  to  a  demurrer, 
but  states  facts,  which  if  true,  constitute  a  good  defense.— Jd. 

ORDER. 
See  AppealhS.  15. 

PARTIES. 
See  Appeals,  14. 
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paktnership. 

1.  Ad  agreement  made  by  three  persons  by  which  they  were  to  buy  a  mare,  each  pay- 
ing one-third  of  the  cost,  train  her  and  uiyide  profits  and  losses,  constitutes  a  partner- 
ship, although  one  of  the  members  was  to  receive  a  salary  for  tlie  animal,  and  for 
driving  her.— Iforrixon  y.  Bennett,  660. 

2.  A  court  of  equity  will  not  entertain  a  suit  for  an  accounting  between  partners,  where 
it  appears  that  the  purpose  of  the  partnership  was  to  secretly  and  surreptitiously 
purchase  a  horse,  and  then  to  entice  a  third  party  to  make  a  wager  on  a  horse  race. 
It  seems  that  a  subsequent  collateral  or  independent  contract,  founded  on  anew  con- 
sideration, not  immoral  or  Illegal,  is  not  contaminated  by  the  original  illegal  agree- 
ment.— Id. 

PAYMENT. 

See  Nboqtiablb  Instbuments.  i~Becbipt. 

PLEADING. 
See  Official  Bonds— Practice— Receiver. 

1 .  In  an  action  brought  by  a  second  mortgagee  against  prior  mortgagees  in  possession, 
the  complaint  will  not  sustain  a  Judgment  where  it  falls  to  allege  the  filing  of  the 
mortgage  to  plaintiff.— Cope  v.  Minnetiota  Type  Foundry  Co.^  67. 

2.  In  such  an  action,  where  the  mortgage  of  the  plaintiff  has  expired  and  has  been  re- 
newed under  Section  1542,  Compiled  Statutes,  the  complaint  must  allege  the  facts 
showing  a  compliance  with  the  provisions  of  that  section,  and  is  fatally  defective 
when  it  merely  alleges  **that  on  the  26th  day  of  June  the  mortgage  was  extended  to 
the  22nd  day  of  June,  1896."-  Id. 

8.  A  complaint  alleging  that  defendant  had  leased  a  mine  from  the  plaintiff  for  a  year 
and  that  defendant  had  worked  the  mine  for  six  months,  and  that,  in  violation  of  the 
terms  of  the  lease,  he  had  failed  to  pay  over  half  the  net  proceeds  and  had  failed  to 
work  the  mine  in  a  good,  workmanlike  and  substantial  manner  during  that  time,  to 
the  damage  of  plaintiff  in  a  certain  sum,  and  that  he  had  failed  to  work  the  mine  at 
all  after  the  expiration  of  the  said  six  months,  sets  forth  three  separate  causes  of 
action.- Aafiwde/l  v.  Clark,  108. 

4.  In  an  action  upon  a  balance  due  upon  an  account,  in  which  defendant  pleaded  a  modi- 
fication of  the  contract  sued  upon,  an  accounting  thereunder,  and  payment,  and  ac- 
ceptance thereof  by  plaintiff  in  full  settlement  of  his  claim,  plaintiff  must  plead  some 
fact  to  Justify  the  introduction  of  oral  testimony  to  vary  or  contradict  a  receipt  given 
as  full  payment  of  a  disputed  account.— /d. 

5.  In  an  action  brought  by  the  grantee  in  a  deed  for  the  breach  of  a  covenant  that  there 
were  no  taxes  due  and  unpaid  upon  the  premises  conveyed,  an  answer  which  alleges 
that,  upon  the  day  the  deed  was  delivered,  the  grantee  executed  and  delivered  to  the 
defendant  grantors  a  mortgage  upon  the  same  premises,  containing  a  covenant  to 
pay  all  taxes  then  subsisting  thereon,  sufficiently  alleges  a  release  and  that  the  ccm- 
trac:  in  the  mortgage  superceded  the  covenant  in  the  deed.— Frank  v.  Cobban,  168. 

G.  A  complaint  which  states  a  cause  of  action,  and  a  replication  which  directly  denies 
all  the  affirmative  matters  alleged  in  the  answer,  will  support  a  judgment  in  favor  of 
the  plaintiff,  although  some  of  the  averments  In  the  replication  are  indirect  and  am- 
biguous.- Boecovitz  V.  Cooper,  197. 

7.  Allegations  in  the  complaint  that  relators  were  induced  by  connivance  of  defendant 
to  believe  that  they  had  no  legal  remedy  to  compel  defendant  t  repair  Its  canal,  and 
that,  because  of  their  mistake  and  the  fraud  to  which  they  were  subjected,  they  had 
acceded  to  relators'  demand  for  a  higher  rate  of  water,  are  legal  conclusions,  and 
do  not  state  facts  sufficient  to  allow  a  mandamus  to  compel  defendant  to  furnish 
water  to  plaintiffs  in  violation  of  the  terms  of  their  contract.— Stoto  v.  Minnesota  <t 
L.  etc.  Co.,  198. 

8.  In  an  action  which  is  brought  to  recover  the  value  of  goods  sold  in  this  state,  and  in 
which  the  answer  alleges  and  the  reply  admits  that  the  plaintiff  is  a  foreign  corpora- 
tiun  and,  at  and  before  the  time  of  the  sale,  was  engaged  in  the  business  of  selling 
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goods,  wares  and  mercbandlse  In  the  state  of  MoDtana,  and  that  plaintiff  had  never 
complied  with  the  laws  of  the  state  relating  to  foreign  corporations  doing  business 
In  this  state,  it  is  necessary  for  plaintiff  to  allege  facts  which  show  that  the  sale  and 
delivery  of  the  goods  were  of  the  nature  of  inter-state  commerce ;  and  where  he  falls 
MO  to  allege  a  motion  for  judgment  on  the  pleadings  is  properly  granted.— Kent  d; 
Stanley  Co.  Y.  Tutt/e,  208. 

9.  In  an  action  brought  to  determine  the  right  of  the  parties  to  the  waters  of  a  creek, 
the  complaint  alleged  an  appropriation  of  water  by  plaintiff's  grantors ;  the  notice  of 
appropriation  of  this  right  having  been  excluded  by  the  court,  because  the  same  was 
not  properly  verified,  plaintiff,  upon  leave  of  the  court,  amended  his  complaint  so  as 
to  allege  an  appropriation  which  he  had  made  of  the  same  stream.  Held,  that  the 
amended  complaint  did  not  substitute  one  cause  of  action  for  another.— Afurray  v. 
Tingley,  2lK>. 

10.  In  an  equitable  action  to  set  off  one  Judgment  against  another,  evidence  that  plaintiff 
had  In  his  hands  book  accounts  of  the  defendant  of  sufficient  value  to  pay  off  plaint- 
iff's Judgment  is  admissible,  although  the  defendant  has  not  pleaded  payment  or 
counterclaim.— Union  MercantUe  Co,  v.  Jaeoba,  SuUati  A  Co.,  270.  Reversed  on  re- 
hearing.   See  16  in/ro. 

11.  In  an  action  against  an  administrator  to  foreclose  a  mortgage  executed  by  the 

deceased,  the  complaint  alleged  that  the  plaintiff  presented ^hls  claim  for  the 

amount  of  the  principal  and  interest as  shown  by  the note  and  mortgage, 

as  required  by  law  with  the  necessary  vouchers  ;  the  remainder  of  the  com- 
print is  in  the  usual  form.  Held.  1st.  That  the  complaint  alleged  a  presentation  of 
the  claim  to  the  administrator.  2d.  That  a  demurrer  to  the  complaint  on  the  ground 
that  it  was  ambiguous,  unintelligible  and  uncertain,  because  it  does  not  appear 
whether  or  not  the  claim  had  been  allowed  or  not,  or  that  plaintiff,  by  reason  of  the 
inaction  on  the  part  of  the  defendant,  elected  to  treat  the  claim  as  having  been 
rejected,  was  not  well  taken.— JonM  v.  Rich,  288. 

12.  It  seems  that  where  the  complaint  does  not  allege  a  presentation  of  the  claim,  it 
should  allege  that  plaintiff  waives  all  recourse  against  the  other  property  of  the 
estate.— id. 

13.— In  such  an  action  counsel  fees  cannot  be  recovered  against  the  administrator,  unless 
the  complaint  alleges  that  the  claim  was  presented  to  the  administrator.— id. 

14.  In  an  action  to  set  aside  a  deed  on  the  ground  that  it  was  fraudulent  as  to  plaintiff, 
an  allegation  In  the  complaint  that  plaintiff  had  recovered  a  Judgment  against  the 
grantor,  that  execution  had  been  Issued  thereon  and  had  been  returned  wholly 
unsatisfied,  and  that  the  return  on  the  execution  stated  that  the  sheriff  after  due 
diligence  was  unable  to  find  any  property  of  the  defendant  upon  which  to  levy,  sufll- 
clently  shows  the  Insolvency  of  the  gvaxitor.— Whiteside  v.  Hogkins,  SGl. 

15.  Subdivision  2,  section  690,  Code  of  Civil  Procedure,  provides  that  the  answer  must 
contain  *'a  statement  of  any  new  matter  constituting  a  defense."  and  a  counter- 
claim must  be  pleaded,  or  it  cannot  be  proved.— C/nion  Mercantile  Co.  v.  Jacobtt, 
Sultan  A  Co.,  6M. 

16.  In  an  action  against  a  corporation,  the  complaint  alleged  that  the  note  sued  upon 
was  executed  by  the  defendanc ;  the  answer  denied  that  the  defendant  executed  the 
note,  and  denied  that  the  person  who  signed  the  defendant's  name  to  the  note  was 
authorized  to  do  so.  Held,  that  the  ultimate  fact,  the  making  of  the  note  by  the 
defendant,  was  properly  alleged  in  the  complaint  and  that  the  allegation  in  the 
answer  to  the  effect  that  the  note  was  signed  by  one  who  had  no  authority  to  do  so, 
was  matter  of  evidence  and  not  of  pleading,  and  no  denial  of  same  by  replication  wt.s 
necessary.- ifelena  Nat,  Bank  v.  Rocky  Mt,  Tel.  Co.,  379. 

POSSESSION. 
Change  of,  see  Fraudulbnt  Convryancrs. 

posse  COMITATUS. 

One  who  serves  as  a  member  of  a  sheriff's  posse  comitatus,  In  obedience  to  a  law  requir- 
ing him  to  do  so,  cannot  recover  from  the  county  for  expenses  or  for  services  rendered. 
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in  tlie  absence  of  an  express  or  implied  provision  of  law  authorizing  payment  of  sucli 
services ;  and  authority  for  such  payment  is  not  given  by  section  4286,  Political  Code, 
providing  that  the  Board  of  Commissioners  shall  not  allow  any  account  for  official 
services  for  which  no  specific  fees  are  fixed  by  law.  unless  the  time  actually  and 
necessarily  devoted  to  services  is  stated  in  a  verified  bill  for  such  services,  or  in  sec- 
tion 4681,  Political  Code,  which  provides  that  contingent  expenses  necessarily 
incurred  for  the  use  and  benefit  of  a  county  shall  be  county  expenses.— ;Seart  v.  Gal- 
latin County^  462. 

PRACTICE  (Civil). 
See  APPBAL8— Rkceivek. 

1.  In  a  suit  in  equity,  a  Judgment  will  not  be  reversed  for  error  in  Instructions.— J>i tr- 
ior V.  Kemper,  13. 

2.  In  a  suit  in  equity,  a  Judgment  will  not  be  reversed  for  improper  conduct  on  the  part 
of  counsel  in  commenting  on  matters  not  in  evidence.— /d. 

3.  The  terms  of  an  order  oi  reference  determine  the  scope  of  the  referee's  authority ; 
and  a  referee  who  is  appointed  to  state  an  account  between  parties  has  no  authority' 
to  determine  the  whole  issue  ;  and  the  court  can  disregard  the  findings  of  the  referee 
allowing  or  disallowing  si^eclflc  items  in  the  account.— Brads/iatc  v.  Morse.  214. 

4.  A  defendant  who  consents  to  the  filing  of  an  amended  complaint,  waives  his  right  to 
a  default  for  plaintiff's  failure  to  reply  to  the  answer  to  the  original  complaint— 
Ra(ilM}ar(i  v.  OoHkill,  298. 

5.  The.  e  is  no  abuse  of  Judicial  discretion  in  refusing  to  amend  an  answer  by  pleading 
the  statute,  which  motion  is  made  at  the  close  of  the  i  estimony.— Baxter  v.  Hamil- 
t/m^  327. 

6.  Sect!  u  774,  Code  of  Civil  Procedure,  providing  for  amendments  to  pleadings  and  pro- 
ceedings, does  nut  confer  power  uiK>n  tlie  court  to  amend  a  void  jurisdictional  writ  or 
process.— i»Vwinwm  v.  i/wot,  555. 

PRACTICE  (Criminal). 
See  Appeals,  6,  ii— Evidence,  18,  19— Instructions,  8.  4, 5,  6. 

1.  The  protection  afforded  by  Article  3,  Section  7  of  the  Constitution,  which  provides 
that  "no  warrant  ♦  •  ♦  to  seize  any  {lerson  *  *  •  shall  issue  •  *  •  witli- 
out  describing  the  person  *  *  *  to  be  seized  nor  without  probable  cause,  sup- 
ported l)y  oath  or  affirmation,  reduced  to  writing,"  is  waived  in  a  criminal  case,  un- 
less the  defendant  objects  at  tlie  tvlai.— State  v.  Brantley^  173. 

2.  The  fact  tliat  an  information  Is  not  verified,  does  not  deprive  tlie  court  of  jurisdicUon 
to  try  the  case.- id. 

3.  An  laiorraation  for  the  crime  of  robl)ery  may  be  amended  at  the  close  of  the  testl- 
mouy  for  the  state,  so  as  to  chanire  the  name  of  the  person  from  whom  it  is  alleged 
the  property  was  feloniously  tsiken.— State  v.  Oliver^  318. 

4.  Tlie  requirements  of  Section  7,  Article  3  of  the  State  Constitution  that  no  warrant 
shall  issue  without  probable  cause,  reduced  to  writing,  and  supported  by  oath  or 
affirmation,  is,  prima  facie,  complied  witli  when  the  information  Is  signed  and  filed 
by  the  Coimty  Attorney.— iStote  v.  Clancy,  498. 

6.  Under  Section  390  of  the  Penal  Code  defining  robbery  to  be  "the  felonious  taking  of 
personal  property  lu  the  possession  of  another,  from  his  person  or  immediate  pres- 
ence, and  against  Iiis  will,  accomplished  by  means  of  force  or  fear;  held,  that  an  in- 
dictment which  charges  tliat  tlie  defendant  committed  the  robbery  by  force  and  in- 
timidation and  by  putting  one  i  arroil  in  fear  is  sufficient-  for.  even  if  it  was  neces- 
sary (which  the  court  refused  to  decide)  to  allege  the  Icind  of  fear  by  which  the  tak- 
ing was  acco  .  plished.  still  the  allegation  that  the  taking  was  accomplished  by  force 
and  intimidation  is  sufficient.— 7d. 

6.  Where  the  record  discloses  that  the  defendant  refused  to  plead  to  any  charge  con- 
tained In  the  indictment,  and  that  the  court  thereupon  ordered  a  plea  of  *'not  guilty 
toaii  charges  contained  In  the  indictment."  there  is  a  sufficient  compliance  with  Sec- 
tion 1498  of  the  Penal  Code,  wlilch  provides  that  "if  the  defendant  refused  to  answer 
the  Indictment  or  information  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  en- 
tered."—2d, 
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7.  Allegations  in  an  indlctmeftit  in  the  participial  form,  such  as,  "he  being  an  ofllcer," 
are  sufficient  as  to  matters  not  constituting  the  main  cliarge.— State  y.  Bloor,  574. 

8.  An  Indictment  under  Penal  Code,  Section  230,  for  secreting  a  public  record,  alleged 
that  a  defendant,  being  an  officer  and  having  in  his  custody  a  certain  public  record, 
and  which  said  record  came  into  and  was  in  his  hands,  and  was  by  him  feloniously 
secreted.  Defendant  contended  that  the  charging  part  was  an  unfinished  sentence, 
and  that  the  allegation  respecting  secretion  was  merely  descriptive  of  the  record. 
Held,  that  the  offense  was  charged  with  **such  a  degree  of  certainty"  that  Judgment 
might  be  pronounced  according  to  the  right  of  the  case,  as  required  by  Section  1841. 
—Id. 

9.  An  Indictment  under  Penal  Code,  Section  230,  for  willfully  secreting  a  public  record, 
need  not  allege  an  intent  to  injure  any  particular  person,  in  view  of  Section  7,  pro- 
viding that  an  act  may  be  done  **wlllf  uUy"  without  any  intent  to  Injure  another.— 
Id. 

10.  The  indictment  need  not  allege  the  means  used  to  secrete  the  record.— Id. 

11 .  Under  Code  of  Civil  Procedure,  Sections  3377,  3380,  authorizing  a  party  to  contradict 
his  own  witness  by  other  evidence,  and  to  ask  him  wliether  he  had  made  other  state- 
ments, the  state,  in  a  criminal  prosecution,  may  cross-examine  its  witness,  where  his 
testimony  varies  from  what  the  County  Attorney  had  reasons  to  believe  It  would 
be.— /d, 

12.  The  sections  are  not  repugnant  to  Constitution,  Article  3,  Section  27.  (14th  Amend. 
Const.  U.  S.  Section  l),  prohibiting  the  deprivation  of  liberty  without  due  process  of 
law. -Id. 

13.  Where  the  secretary  of  the  Senate  Is  charged  with  secreting  a  bill  which  had  passed 
the  Senate.  It  Is  not  error  to  refuse  to  require  the  state  to  introduce  as  its  witness  the 
clerk  who  made  the  last  indorsement  on  the  bill,  reciting  that  it  had  been  read  the 
third  time  and  concurred  in,  and  to  whom  the  bill  was  handed  Immediately  after  Its 
passage,  where  the  secretary  afterwards  obtained  possession  of  it,  though  the  evi- 
dence of  willful  wrong  on  the  part  of  the  secretary  is  circumstantial.— Id. 

14.  Accused  did  not  Introduce  witnesses  to  show  .his  good  clmracter,  as  he  had  declared 
in  his  opening  statement  to  tbe  Jury  that  he  would  do.  After  defendant  had  rested, 
the  County  Attorney  asked  why  such  witnesses  were  not  Introduced,  and  an  excep- 
tion to  the  remark  was  sustained,  and  the  Jury  admonished  to  disregard  It.  During 
his  closing  argument  the  County  Attorney  said  that  the  accused  did  not  dare  intro- 
duce the  witnesses,  because  he  (the  County  Attorney)  had  witnesses  ready  to  contra- 
dict them,  and  the  court  overruled  an  exception  thereto,  and  the  County  Attorney 
continued  to  discuss  the  matter,  when  defendant  again  objected,  and  the  court  then 
admonished  the  Jury  to  disregard  the  remarks.  Next  morning  the  Jury  were  In- 
structed "to  absolutely  disregard"  said  remarks.  Held,  that  defendant  was  not  preju- 
diced.—id. 

15.  A  defendant  accused  of  secreting  a  legislative  bill  reducing  the  salaries  or  county 
officers,  before  it  had  reached  Its  Anal  passage,  is  not  so  prejudiced,  as  to  warrant  a 
reversal,  by  the  remarks  of  the  County  Attorney,  made  In  his  opening  statement  and 
during  his  closing  argument,  that  the  defendant  prevented  the  passage  of  the  bill, 
which  would  have  caused  great  saving  to  taxpayers  if  it  had  passed,  where  the  court 
admonished  the  Jury  to  disregard  the  remarks.— /d. 

16.  An  objection  to  remarks  of  the  County  Attorney  cannot  be  considered  where  no  ex- 
ception thereto  was  reserved.— id. 

■ 

PROMISSORY  NOTES. 
See  Nkc^otiablb  Instruments. 

PUBLIC  BDILDINGS. 
See  Mbchanics'  Liens,  l,  2. 

PUBLIC  OFFICERS. 

See  Arid  Land  Commissioners— Official.  Bonds- School  Trustees— Statu- 
tory Construction. 
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In  the  absence  of  eTldence  to  the  contrary,  it  will  not  be  presumed  that  a  public  officer 
has  been  derelict  in  his  duty.State  v.  Woody^  4iS. 

PUBLIC  POLICY. 
EviDBNCB,  17— For  illegal  contracts,  see  Pabtkbbships,  2. 

QUESTIONS  OF  LAW. 

Where  the  facts  are  admitted  or  undisputed,  the  only  questions  presented  for  decision 
are  those  of  law.— Helena  National  Bank  y.  Rocky  Mountain  T^egraph  Co,,  379. 

RAILROADS. 
See  Fence  Law. 

RAPE. 
See  Evidence,  18,  19. 

REAL  ESTATE  BROKER. 
See  CONTRACTB,  1,  2. 

REASONABLE  DOUBT. 
See  Instructions,  5. 

RECEIPT. 
See  Pleadings,  4. 

A  receipt  given  upon«  disputed  account  and  acknowledging  "payment  in  full  for  bal> 
ance  due,  etc.,"  prima /acie  establishes  that  payment  has  been  made  in  full^a  re- 
ceipt given  under  such  circumstances  partakes  of  the  nature  of  a  contract,  and  can- 
not be  treated  as  a  mere  admission  of  payment.— fSotiwde^l  v.  Clark,  108. 

RECEIVER. 

1.  An  order  appointing  a  receiver,  made  before  Judgment  Is  entered  in  the  action,  will 
be  vacated  when  it  is  made  without  notice  to  the  adverse  party,  whose  time  to  appear 
in  the  action  has  not  expired,  unless  it  is  made  to  appear  to  the  court  that  there  is 
immediate  danger  that  the  property  or  fund,  for  which  a  receiver  is  sought,  will 
be  removed  from  the  Jurisdiction  of  the  court,  or  lost,  materially  Injured,  destroyed  or 
unlawfully  disposed  of  .—State  v.  Clancy,  284. 

2.  A  complaint  which  merely  alleges  mismanagement  of  the  business  of  the  corporation 
defendant,  a  resolution  of  the  stockholders  to  wind  up  the  business  of  the  company, 
because  it  was  losing  money,  the  refusal  of  the  officers  to  comply  with  the  resolution, 
and  that  they  were  wrongfully,  fraudulently  and  willfully  carrying  on  and  continuing 
the  same,  in  violation  of  the  resolution,  in  order  that  they  might  convert  the  proceeds 
of  the  business  to  their  own  benefit,  does  not  state  facts  sufficient  to  justify  the  grant- 
ing of  an  order  appointing  a  receiver,  when  the  application  is  mado  before  Judgment 
and  without  notice  to  the  adverse  party  who  Is  not  in  default.— Id. 

RECEIVING  STOLEN  GOODS. 
See  Criminal  Law.  5. 

RECORD. 
See  Appeals. 

REFERENCE. 
See  Practice,  s— Appeals,  16. 
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RELEASE.  • 

See  Leasb,  8. 

REPRESENTATION  WORK. 
See  MiNBS  and  Mixing. 

ROBBERY. 
See  Cbiminal  Law,  8, 6— Pkacticb  (Criminal). 

SCHOOL  HOUSE. 
See  Mkchanics'  Liens,  1. 2. 

SCHOOL  TRUSTEES, 

See  Teachers. 

1.  A  Board  of  School  Trustees  cannot  dismiss  a  school  teacher  without  affording  him  an 
opportunity  to  be  heard;  but  any  error  In  such  conduct  is  cured,  when,  at  his  request, 
a  special  meeting  of  the  board  is  subsequently  held,  at  which  he  appeared  and  a  re- 
examination of  the  charges  was  had.-  Kelliaon  y.  School  DistrieU  168. 

2.  Where  a  School  Board,  after  examination  of  charges  preferred  against  a  teacher, 
have  dismissed  him,  they  may  subsequently  reconsider  the  matter.— Jd. 

3.  A  school  teacher,  who  has  been  employed  by  a  Board  of  School  Trustees  for  a  defi- 
nite period,  and  who  has  been  dismissed  for  improper  conduct,  which  sentence  of  dis- 
missal is  subsequently  reversed,  is  entitled  to  recover  the  amount  due  him  under  his 
contract  from  the  date  of  the  reversal  until  the  date  llxed  for  the  termination  of  his 
contract,  but  not  for  the  time  between  the  date  of  his  dismissal  and  the  date  of  the 
reconsideration  thereof.— Id. 

SHERIFF. 

See  POSflE  OOMITATUS. 

1.  Section  2811,  Political  Code,  which  allowed  to  the  sheriff  only  his  actual  expenses  in- 
curred in  taking  an  insane  person  to  an  asylum,  is  repealed  by  Section  4004,  of  the 
Political  Code,  which  allows  10  cents  per  mile  for  each  mile  traveled,  and  an  addi- 
tional 10  cents  per  mile  when  transporting  any  person  by  an  order  of  court.— Proctor 
V.  Ca9  ode  County,  315. 

2.  The  Board  of  County  Commissioners  has  the  power  to  determine,  within  the  maxi- 
mum limits  prescribed  by  law,  the  number  and  compensation  of  deputies  allowed  by 
the  sheriff.  (The  act  of  March  12, 1885,  Laws  of  1885,  page  62,  as  amended  by  the  Acts 
of  March  2,  and  March  9,  1893,  and  by  Sections  4594,  4596,  4597,  4602  and  4603,  con- 
strued.)—J  obb  V.  County  of  Meagher,  424. 

SPECIAL  DAMAGES. 
See  Evidence,  18, 14. 

SPECIFICATIONS. 
See  New  Trials,  4,  9. 

STATE  LANDS. 
See  Arid  Land  Commissioners. 

STATUTE  OF  FRAUDS. 
See  Lrabbs,  2. 
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•  statutory  construction. 

For  Statutes  of  Montana  construed,  see  this  yolume  Lnmedlately  following  Taki^k  of 
Casks  Citkd. 

1.  A  bill  which  subsequently  becomes  a  law.  may  be  amended  by  another  bill  which  Is 
introduced  before,  but  iiassed  after,  the  bill  which  it  amends  becomes  a  law.—Afu- 
tttal  B  nelU  Life  Insurance  Co.  v.  Winnt,  20. 

2.  Wliere  tlie  purpose  of  a  bill  is  manifestly  to  harmonize  and  revise  generally  .sections 
of  the  law  referring  to  tlie  same  subject,  it  is  not  necessary  to  mention  specifically  in 
the  litle  of  the  bill  tlie  seyeral  sections  proposed  to  be  amended  or  repealed;  in  such 
a  case  it  is  suflicient  to  state  in  the  title  that  it  is  a  bill  for  an  act  to  revise  the  laws 
pertaining  to  tliat  subject;  and  the  fact  that  the  title  of  the  bill  specified  certain  sec- 
tions and  did  not  mention  one  which  wds  repeale«l  in  the  body  of  the  bill,  does  not 
render  the  repeal  void,  under  Section  23,  Article  5  of  the  Constitution  which  provides 
tliat  "no  bill,  except  general  appropriation  bills,  and  bills  for  the  codification  and  gen- 
eral revision  of  the  laws,  shall  be  passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  litle,  etc."— I/i  re  Kyan,  64. 

8.  Political  Code,  .'^ection  341.  provides  that  •*the  State  l>iind  Agent  is  apiwinted  by  the 
Governor,  with  the  consent  of  the  State  Board  of  Land  Commissioners,  and  holds  his 
office  during  tlie  pleasure  of  the  board  "  Section  470  provides  that  **the  Governor. 
with  the  consent  of  the  State  Board  of  Jjind  Commissioners,  must  appoint  a  State 
Land  Agent,  wlio  shall  hold  his  office  at  the  pleasure  of  the  board."  Section  47*i  pro- 
vides tliat  'Mie  annual  salary  of  the  State  Laud  Agent  for  all  services  rendered  in  any 
capacity  whatever,  i'«  $^U00."  ifr/d,  that  Section  341  was  re|iealed  and  Sections  470 
and  47t>  were  amended  by  Act  March  4.  18<^,  entitled  "An  act  repealing  ^ection  470 
and  472,  Article  9,  (-hapter  3,  Title  1.  Part  III,  of  tlie  rolitlcal  Code,  relating  to  the  ap- 
pointment of  tlie  State  I^nd  Agent  and  his  annual  salary,"  which  act  amended  Sec- 
tion 470  so  as  to  read:  "The  (iovernor  wiili  the  consent  of  the  Board  of  Ijukd  Com- 
missioners must  appoint  a  State  Land  Agent  who  shall  hold  his  office  for  the  tetni  of 
four  years,  or  until  his  successor  shall  be  appointed  and  qualified;"  and  amended 
Section  472  so  as  to  provide:  **Tiie  annual  salary  bf  the  State  Land  Agent  for  the 
services  rendered  in  any  capacity  whatever  is  the  sum  of  $2,500.  The  salary  of  the 
State  I^nd  Agent  shall  be  paid  out  of  the  funds  derived  from  the  sale  of  state  lands 
and  shall  be  api)ortioned  among  the  several  land  grants  to  the  state  according  to  the 
amount  of  such  lands  selected  under  each  of  said  grants  and  shall  be  determined  by 
the  State  Board  of  I^nd  Commissioners."— filtofe  v.  Poffe^  238. 

4.  The  use  of  the  word  "repealing"  in  tiie  title  of  such  act,  instead  of  ''amending,*'  does 
not  violate  Constitutional  Article  5,  Section  28,  since  the  other  words  of  the  title 
clearly  point  out  the  sections,  chapter,  title  and  code  and  subject  to  be  affected  by  the 
provisions  of  the  bill.— /d. 

5.  Poll. leal  Code,  Sections  470, 472,  as  amended  by  Act  March  4, 1897,  provide  that  the 
Governor,  with  the  con>ent  of  the  Board  of  Land  Commissioners,  must  appoint  a 
State  Land  Agent,  who  shall  liold  his  office  for  the  term  of  four  years,  or  until  his 
successor  is  appointed  and  qualified,  and  fix  his  annual  salary,  and  provide  how  it 
sliali  be  paid.  Section  lioi  provides  that  an  office  becomes  vacant  in  the  event,  lie- 
fore  the  expiration  of  the  term,  of  the  death  of  the  incumbent,  **his  resignation."  etc. 
Section  1100  provides  that  resignations  must  be  in  writing,  and  made  (subsection  5) 

*by  all  other  appointed  officers  to  the  body  or  officer  tttat  appointed  them."  Such 
section  does  not  specify  the  State  Land  Agent,  ^r  to  whom  his  resignation  shall  be 
made.  Held,  that  where  the  State  Land  Agent  sent  his  resignation  in  writing  to  the 
Governor,  and  the  latter  accepted  it,  there  was  a  vacancy  in  the  office,  though  the 
board  did  not  consent  to  the  acceptance.— iff . 

6.  Political  Code,  Section  470,  as  amended  by  Act  March  4, 1896,  provides  that  the  Gov- 
ernor, with  tlie  consent  of  the  Board  of  Land  Comn  issioners,  must  appoint  a  State 
Land  Agent,  etc.  Section  1104  provides  that  when  any  office  becomes  vacant,  and  no 
mode  is  provided  by  law  for  filling  it,  the  Governor  must  fill  it  by  granting  a  commis- 
sion to  expire  at  the  end  of  the  next  Legislative  Assembly,  or  at  the  next  election  by 
the  people.  Held,  that,  where  a  vacancy  occurs  in  the  ofllce  of  State  Land  Agent,  it 
may  be  filled  by  ap|)ointment  by  the  Governor,  without  the  consent  of  the  Board  of 
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state  Land  Gominisgioiiers.  by  granting  a  commission  to  expire  at  the  end  of  the  next 
Legislatiye  Assembly;  Section  470  making  no  reference  to  Tacant  ies,  and  there  being 
no  other  provision  for  filling  a  vacancy  in  such  office.    Id, 

7.  Political  Code.  Se.'tlon  994,  providing  that  every  ofllcer  must  continue  to  discharge 
tlie  duties  of  his  office,  although  his  term  has  expired,  until  his  successor  has  quali- 
fied, applies  only  where  the  term  of  office  of  an  incumbent  has  expired,  and  not  to  a 
case  of  vacancy  caused  by  resignation.— id. 

^'.  Political  Code,  Section  1002,  provides  that  the  Governor  must  commission  all  officers 
appointed  by  him.  Section  1003,  and  Constitution  Article  7,  Section  18,  require  the 
commi>sions  of  ali  officers  commissioned  by  the  Governor  to  be  signed  by  the  Gover- 
nor, aud  countersigned  or  attested  by  the  Secretary  of  State,  under  the  great  seal. 
Held,  tliat  where  the  Governor  properly  appoints  an  officer,  and  issues  him  a  proper 
commission,  the  refusal  of  the  Secretary  of  State  to  countersign  it  and  seal  it  with 
the  great  seal  does  not  affect  the  validity  of  the  appointment.— Id. 

9.  Although  where  two  statutes  are  passed  at  the  same  legislature  the  presumption 
against  a  repeal  Is  strong,  still  where  the  whole  purposes  of  the  prior  law  is  covered 
by  the  subsequent  act,  the  latter  will  control.— Proctor  v.  Cascade  County,  816. 

10.  The  words  contained  In  tax  laws  should  be  construed  in  their  popular  sense  and  not 
according  to  their  scientific  meaning.— .Sta/e  v.  Ju/insfm,  367. 

11.  hepeal  of  a  statute  by  Implication  is  not  favored ;  and  it  will  not  be  presumed  that  by 
a  subsequent  act  the  legislature  intended  to  repeal  a  former  law.  unless  the  repug- 
nancy between  the  two  acts  is  Irreconcilable,  or  the  latter  revises  the  who.e  subject 
matter  of  the  former.— Jo^b  v.  County  of  Meagher,  424. 

12.  '1  he  provisions  of  the  four  codes  as  originally  adopted  are  amended  by  the  Acts  of 
the  Third  and  Fourth  Session  of  the  Legislature,  so  far  as  they  conflict  with  the  same; 
and  the  Acts  of  the  Third  Session  are  amended  by  the  Acts  of  the  Fourth  Session  so 
far  as  they  are  in  conflict.    (Sections  5181-6184  and  5186,  Code,  construed.)— id. 

13.  The  rule  of  interpretation  that  general  words  are  to  be  restricted  by  i  articular  terms 
used  In  connection  with  them,  is  subject  to  the  further  rule  that  the  intent  of  the  leg- 
isl  ture  is  to  be  ascertained  from  the  words  of  tlie  statute  and  should  be  enforced.— 
>  tnte  v.  Cave,  468. 

14.  Although  Uie  construction  of  a  statute  made  by  the  courts  of  the  state  from  which 
the  statute  is  taken  is  entitled  to  respectful  consideration,  such  construction  will  not 
be  followed  when  it  is  not  In  harmony  with  the  spirit  and  policy  of  the  legi&lation  and 
decisions  of  this  state.— Ofeson  v.  WiUfon,  644. 

PiooTT,  J.,  dissenting. 

STATUTE  OF  LIMITATIONS. 

1.  Under  the  Statutes  of  Montana,  one  Joint  maker  of  a  note,  by  a  i  artial  payment 
thereon  after  maturity  without  the  assent  or  ratification  of  his  co-makers,  binds  only 
himself  so  far  as  an  extension  of  the  statutory  period  of  limitations  Is  concerned.— 
Fint  National  Bank  v.  BiUlard,  118. 

2.  Joint  makers  of  a  promissory  note  are  not  agents  of  each  other;  and  a  par tl:<  1  payment 
of  a  note  past  due  by  one  Joint  maker  does  not  extend  the  time  within  which  the  ac- 
tion may  be  brought  as  against  a  co-maker  who  neither  authorized  nor  ratified  such 
payment.  (First  Division  of  the  Compiled  Statutes,  SS  53  and  64,  construed.)— OIe«on 
V.  irOMm,  544. 

PKiOTT,  J.,  dissenting.       ^ 

SUB-CONTRACTOR. 
See  Mbchamicb'  Ltsns,  1, 2, 3. 

SUMMONS. 

See  Justices  of  the  Peace,  3— Practice,  (Civil),  6. 

Under  Section  682,  Code  of  Civil  Procedure,  which  provides  the  form  of  the  summons  and 
that  it  must  be  ^'signed  by  the  clerk,  and  issued  under  the  seal  of  the  court,"  the  sig- 
nature of  the  clerk  is  a  matter  of  substance,  and  a  fundamental  part  of  the  summons, 
without  which  there  is  no  summon8.--5/iarman  y.  Huot,  665. 
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tailfnus. 

See  Watkr  Rights. 

TAXES. 

See  Debds—Lioensbs— Statutory  Cokst&uction,  lO— Teachers. 

Personal  property  owned  by  a  National  Bank  Is  not  subject  to  taxation  under  state  laws. 
First  NcUional.  Batik  v.  Province,  874. 

TEACHERS. 

See  School  Trustees. 

Moneys  which  are  raised  by  a  tax  levied  under  Section  1940  b.  Laws  of  1897,  page  134,  for 
the  purpose  of  furnishing  additional  school  facilities,  may  be  used  to  pay  the  salary 
of  teachers.— 5tate  t.  Cavey  468. 

TENANTS  IN  COMMON. 
See  Injunctions,  e,  7, 8. 

TENDER. 

1.  Tlie  right  to  object  to  the  validity  of  the  tender  of  a  deed,  on  the  ground  that  there 
was  no  evidence  that  It  was  executed  by  the  successor  of  defendant,  or  that  the  sig- 
natures therein  were  genuine,  or  that  the  ofBcers  of  the  successor  were  authorized  to 
execute  it.  is  waived  by  objecting  on  the  sole  ground  that  the  deed  tendered  was  exe- 
cuted by  the  successor,  when  it  should  have  been  the  deed  of  defendant.— O'JTe^e  v. 
Dyer,  477. 

2.  Where  defendant,  who  had  given  his  bond  to  phUntlff  to  quitclaim  certain  mining 
property,  tendered  a  deed  of  the  successor  of  all  his  rights,  which  purported  to  grant, 
bargain  and  sell,  as  well  as  quitclaim,  the  property  to  plaintiff,  the  tender  was  suffi- 
cient under  the  bond,  where  it  was  not  shown  that  plaintiff  could  suffer  any  damage 
by  the  change,  or  that  he  would  not  thereby  obtain  a  full  title.— Id. 

WAIVER. 
See  Exemptions  froh  Executions,  i,  2— Practice  (Criminal)— Tbndkr,  i. 

WATER  RIGHTS. 
See  Deeds,  l— Pueadinos,  0. 

1.  A  placer  miner  has  the  right  to  deposit  tailings  in  a  running  stream  to  a  reasonable 
extent,  but  not  the  right  of  depositing  tailings  and  debris  upon  the  land  of  one  below 
him  in  such  an  amount  as  to  substantially  Injure  and  ruin  the  same,  and  the  rule  Is 
not  changed  by  the  fact  that  the  mining  operation  could  not  be  suecessfolly  carried 
on  without  inflicting  the  injury.— FitsjMitrtcIc  v.  Montoomery,  181. 

2.  A  notice  of  location  of  water  right  is  fatally  defective  unless  it  is  verified  in  conform- 
ity with  Section  1256,  Compiled  Statutes  1887  (Secnon  1886,  Civil  Code  1896).— Jirwrray 
V.  Tingley,  260. 

3.  A  valid  water  right  may  be  acquired,  even  where  there  has  been  no  complianoe  with 
the  statute,  where  water  is  actually  diverted  from  the  stream  and  is  applied  to  a.bene- 
flclal  use.— Id. 

4.  One  who  complies  with  the  statutes  regulating  the  appropriations  of  water  acquires 
a  riglit  which  relates  back  to  the  date  of  the  posting  of  his  notice  of  location.— Id. 

5.  Of  two  claimants  of  water,  neither  of  whom  had  complied  with  the  statute,  he  who 
first  completes  his  ditch  and  puts  It  to  a  beneficial  use,  has  the  prior  right,  although 
he  began  to  build  his  ditch  after  the  ditch  of  the  other  claimant  had  been  commenced. 
—Id, 

4i.    One  who  has  settled  upon  and  is  in  possession  of  public  lands  of  the  United  States, 
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may  convey  his  right  in  the  same  together  with  a  water  right  appurtenant  thereto, 
orally  and  with  or  without  consideration,  to  one  who  takes  possession  of  the  same.— 
Wood  V.  Lowney,  273. 
7.  A  settler  upon  public  lands,  for  which  he  had  acquired  a  water  right,  testified  tliat 
*'he  let  his  brother  have  It  if  he  would  prove  up  on  it,''  that* his  brother  took  posses- 
jsion  of  the  land,  and  lived  upon  it  until  he  **proved  up,"  that  "when  he  turned  the 
ranch  over  to  his  brother,  he  did  not  turn  over  the  water  right  at  the  same  time;  that 
he  told  him  the  water  was  taken  out  for  the  land  and  went  with  it."  Held,  that  the 
evidence  proved  a  valid  oral  transfer,  and  not  an  abandonment  of  the  land  and  water 
right.— W. 

WATEB  WORKS. 
See  Constitution,  i,  2. 

WITNESS. 
See  Pbactics  (Criminal),  12.  13. 

WRITING. 

See  EviDENCK,  11. 


(2)  y .  W  .  J  •      ^  • 
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